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PREFACE
Although the origin of ancient Roman law is lost in the mists of time, this law is still alive. With the expansion of the Roman Empire, this ancient legal knowledge was carried in both the western and the eastern worlds. After the fall of the Roman Empire in 476 A.D., the Roman legal system progressively faded away. Then a rebirth took place in the 12th Century when ancient Roman law was taken as a model to shape European legal systems. Consequently modern legal systems owe a great deal to ancient Roman law and still bear its imprint, mainly in their foundation, their structure and in the legal vocabulary. Ancient Roman law concepts are so much melted in the modern systems that most of the time we, as modern lawyers, are unaware of the remote origin of concepts like “person” or "obligation," that we use every day. Through our modern vocabulary alone, it is fascinating to observe the permanence of this ancient legal system. 
When I was a student of business law and patent law, I came to study the history of law through pure curiosity. Roman law attracted me, but I was much more attracted by archaic Roman law than by late Roman law, which I found was closer to our way of seeing the world. On the contrary, I sensed that archaic Roman law conveyed a different philosophy of life and another approach to justice and I believed that my professors would open up the gates of this philosophical universe for me. However, at the end of my studies in ancient Roman law, I remained unsatisfied and perplexed. My professors just laughed at archaic Roman law without, in my opinion, understanding its essence. I wondered how the most famous authorities on Roman law could consider the ancient Romans to be primitive people whom they made fun of and at the same time brilliant lawyers they admired. The most basic common sense led me to believe something was wrong. But at that time, I could not understand what and why, and I forgot all about it. Believing I had finished with the study of ancient law, as the theme of my doctoral thesis I chose the then emerging issue of the legal protection of computer software. In fact I had not finished at all with ancient Roman law, I was just beginning. The subject I had chosen led me to do research into the basis of the French legal system and especially about the fundamental distinction the French system (and many other systems) contains. It is the fundamental distinction between real rights and personal rights. As I was researching in old books for information on this issue, I was surprised to discover that modern legal systems still contain an enigma. I could see that many scholars unsuccessfully tried to solve it, and finally decided to abandon this quest that they considered to be the most sterile field in legal research. This enigma intrigued me, and I decided to follow the quest that had been abandoned a long time ago. In order to solve this enigma, I realized that it was necessary to go back to the Roman roots of our modern distinction between real rights and personal rights, which no scholar has ever done. By questioning the origins of our modern distinction when legal positivism forces us to think only about positive law, I broke the rules of that University "holy cow". 
Instead of being burnt at the stake according to the ancient Parisian academic custom, I was only barred from the University, the research centers and professional publications. This finally gave me all the freedom of mind to deepen my research and the freedom of speech to publish this book. 
Going back to the root of the problem made it very easy to solve the famous enigma. In turn it opened wide the gates of the philosophical horizon I would have loved to discover at the beginning of my studies of ancient Roman law. Then I understood that the special archaic intelligence, transparent in archaic Roman law had escaped the modern specialists because they were too much imbued with our materialist approach to the world. Unlike us, the ancient Romans did not observe the material world alone, they also explored the virtual world. They had understood that the virtual and the material world do not work the same way. Being practical people, they took this fact into account to invent their legal system. Today their experience has become valuable for a modern world that is rediscovering the value of ideas and the wealth of a people, who have been eclipsed by materialism for too long. 

INTRODUCTION
Our Law and its philosophy have been conceived for an economic world where the main source of wealth was material. Although this world no longer exists, its laws are still alive and slow down the development of modern economies. Patent law strikingly shows this fact. Invented mainly during the industrial revolution in order to protect tangible inventions, it could not be applied to the new intangible inventions of the 20th century. Software, for example, has been denied protection under patent law, due to its lack of materiality. Since such a cause of denial is economically absurd, we should adapt patent law to the virtual world. This was not done and so no new intangible invention can benefit from this protection through a lack of tangibility. Long before us, the ancient Romans had understood that the virtual world and the material world do not function the same way. Since they were very practical people, they took this reality into account to build their legal system. Their legal experience has become valuable for a modern world that is rediscovering the value of ideas and the people's wealth, too long eclipsed by materialism.
In the first part, we shall present the theories that were proposed to determine the nature of the inventor’s right. In the second part, we shall explain why it is impossible to answer the question of the nature of the inventor’s rights without solving what the scholars have come to call the "enigma of rights". We shall see that this enigma is linked to the ancient Roman distinction between actio in rem and actio in personam and that solving the enigma allows a better understanding of the functioning of the modern patent system.

PART 1: What kind of rights does an inventor have? The answer from some scholars

CHAPTER 1 : The inventor’s right belongs to a new category of rights
While the 1791 French Patents Act considered the inventor's right to be a right of property, the Patents Act of July 5, 1844 did not answer this question, then considered to be too metaphysical and consequently useless.
The 19th century learned opinion was favorable to the idea that inventors had a right of property. Later on, this opinion was criticized by scholars and abandoned in case law. Instead of the right of property of the inventor, two new lines of thought emerged concerning the nature of the inventor’s right. The first line followed the traditional classification of rights in order to determine the nature of the inventor’s right; while the second line created a new class of rights for the inventors. 
While traditional law recognized two categories of rights, i.e., real rights and personal rights, many authors have claimed the need to create a new category of rights in order to classify the inventor’s right. Some authors proposed considering that the inventor's right was an "intellectual right". As for KOHLER, he proposed his theory of "rights on intangible things", while ROUBIER viewed the inventor’s right as a "right on clientele". Now, we are going to study the theories proposed by the authors to explain the nature of the inventor’s right.
 
Section 1: The inventor’s rights considered as "intellectual rights" or as "rights on intangible goods"
1: KOHLER’s theory1 of "right on intangible goods"
According to KOHLER, the inventor’s right is a right on intangible goods. The theory of rights on intangible goods or on intangible rights was proposed by KOHLER in 1875.2 Doing so, he created a new distinction in the field of the real rights category by taking into consideration the intangible object of such rights. KOHLER observed that the contents of the right of property and of the intangible rights both give the same possibility to use and enjoy an object.3 He also observed that the difference between these two kinds of rights lies in their objects. The object of the right of property is a tangible thing, whereas the object of intangible rights is an intangible object, an intangible thing.
KOHLER believed that an inventor was granted the right to work an invention.4 Such right being exclusive, absolute and protected against attacks from third parties."5 KOHLER called "invention" not a product that materializes an inventive idea, but the inventive idea itself. He asserted that "inventors can and must exert their rights on the idea, the conception and not on the perishable form".6 
In summary, according to KOHLER an invention is an intangible idea and the tangible product invented is only one of the possible materializations of the innovative idea. So the inventor’s rights pertain to ideas not to things.7 
2: PICARD's theory of intellectual rights8
According to PICARD, the rights of inventors are intellectual rights. Following a description of his scientific method, the author distinguished four categories of rights based on his observations of legal facts: 
-jura in persona ipsa: rights in the person himself,
-jura in persona aliena: rights on other persons,
-jura in re materiali: rights on material things,
-jura in re intellectuali: rights on intellectual things.9 
According to the author, intellectual rights do not pertain to the category of real rights10 because "the same legal status cannot be appropriated to both material and intellectual things, so different in their nature and origin".11 The author found that the category of intellectual rights was a new category which was ignored by Roman lawyers who: "did not notice that a mere intellectual thing could be the object of a right."12 This is PICARD’s schematic design of a right (diagram #1): 
 
[image: 1EN.png]The word "subject" is for the holder of a right. The word "object" refers to the object of a right. The word "relation" is for the content of a right: "...it expresses the possible actions of the subject on the object; what the subject is authorized to do with the object, and how he can use, enjoy and transfer it."13 
Since the author considers the content of the inventor’s right to be a monopoly, while its object is an intangible inventive idea, we can schematically represent as follows the right of an inventor according to PICARD (diagram #2):
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For the author, coercion (i.e., force) is the social guaranty of law, the enforcement of law. He wrote: "Law is an ideal armed with force";14 "Without this force acting or ready to do so, law is pure Platonism".15 
3: DABIN's theory of intellectual rights
According to DABIN, the inventor’s rights are intellectual rights. Jean DABIN16 favored the creation of a
Section 2: ROUBIER’s theory of right on clientele 

OPS/images/2EN.png
SUBJECT

USUS
ABUSUS
FRUCTUS

OBJECT





OPS/images/1EN.png
COBRCION

SUBJECT

RELATION

OBJECT





