
  

  CHAPTER 1


  Slavery and the Constitution


  IN ALL, seventy-three delegates were chosen by their state legislatures to meet in Philadelphia in May 1787 to frame a new government for the United States. Of those, fifty-five delegates from twelve of the thirteen states attended. Rhode Island, suspicious of tampering with the existing Articles of Confederation, boycotted the gathering. On any given day during deliberations lasting into September, an average of about thirty-five delegates met in the second-story room of Philadelphia’s State House where eight of them had signed the Declaration of Independence eleven years earlier. They were men of stature, an elite distilled from service in the Revolutionary War, elected to the Continental and Confederation Congresses, experienced as governors, judges, and state legislators, and in some cases marked by attainment of great wealth in the nation’s burgeoning endeavors in finance, land speculation, shipping, and export of profitable crops of tobacco, rice, and indigo to eager European markets.


  Another man was also present, although how often is not recorded. He was not a delegate, represented no state, and did not speak. He was Billy Lee, a slave, body servant to the president of the Constitutional Convention, George Washington.1
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  The drafting of the U.S. Constitution was in significant measure an exercise of the end justifying the means. The end was urgent then and honored now: create a nation sufficiently unifying thirteen states and states yet to come so that it could maintain its liberty and independence in a fractious world of competitors. The means were varied. Among them those that helped lead to an irrepressible conflict in a house divided against itself were the accommodations and compromises between the conviction that in civil society all people are created equal and the conviction that some are not, between freedom and slavery.


  History is marked by currents, social, political, and economic movements of greater importance at one time, lesser or vanishing at another. Slavery was a deep current, sometimes dominating, sometimes submerged, but abiding and present throughout antebellum American history. The current that perhaps most colors the nation’s history from the Declaration of Independence in 1776 to the rise of Jacksonian democracy more than fifty years later is the influence and governance of an elite, the Founders, the men who wrote the nation’s title deed to freedom, led the defense of it in the Revolutionary War, drafted its Constitution, and dominated its councils of state from Washington’s presidency through that of James Monroe.


  A second current, one that brought the Constitutional Convention to the verge of collapse and frustrated the aims of the nationalist elites who had arranged the Philadelphia assembly, was the attitude citizens had to the state that claimed their loyalty.


  The thought and phrase “I’m a Virginian,” or “a Bay State man,” preceded that of “I’m an American” by many decades. The revolutionaries of ’76, under a declaration of “free and independent states,” had fought a remote central authority they saw as intruding on the prerogatives of those states. When they won, those thirteen independent states loosely aligned under the Articles of Confederation. The government that mattered most to most citizens was the one closest to them in the state where they lived and the county in which they resided. Their state defined their traditions, their livelihoods, virtually the whole of their lives. The bond of state loyalty and identification was not easily or soon expanded to embrace a national sphere of trust and identity.


  The delegates assembled in Philadelphia faced stark realities. The Confederation’s Congress was essentially powerless, operating on the basis of supermajorities or unanimity. It had no taxing power, only an ability to supplicate the states for requisitions that were more easily ignored than honored. No national executive or judiciary existed. The Revolution’s accumulated debt was unpaid, foreign credit nearly unobtainable. In some quarters, inflationary paper money was crowding out specie in gold or silver. With no uniform code of commerce to direct them, states were free to raise revenue by imposing import or harbor tariffs on their neighbors. The Congress commanded no army or navy. A recent rebellion by tax-burdened western Massachusetts farmers was put down by the state militia before a belatedly assembled army temporarily authorized by Congress arrived on the scene. The political and material security of those who had pledged “our lives, our fortunes, and our sacred honor” to the new nation was threatened. The revolutionary experiment was on the verge of failure.


  Three choices faced the delegates assembled in Philadelphia. Breaking up into two or more regional confederations was an option, one threatened at several points during the convention. But this was no one’s first choice and even if seriously considered would leave unresolved the same issues the delegates had met to resolve: how to form an effective government among the existing states.2


  The second option, the likely choice and expectation of a majority of citizens who awaited the convention’s decisions, was to modify and strengthen the Articles of Confederation enough to keep the enterprise afloat. Revising the Articles was the mandate under which the convention was organized. Some legislatures instructed their delegates not to venture beyond that limited charge.


  A third option had gestated for months, out of public view. In private conversations and letters, a vision of the nation’s future under a strong national government, with the states subordinate, had taken shape. The object was not to reform the Articles but to scrap and replace them. In setting the terms for his attendance at the upcoming convention, George Washington wrote his Virginia colleague James Madison that the gathering must “adopt no temporizing expedient, but probe the defects of the Constitution to the bottom and provide radical cures, whether they are agreed or not.”3 Men such as Alexander Hamilton in New York and John Rutledge in South Carolina were prepared to bring their views of a strong national government to Philadelphia. To their advantage, some of the most fervent states’ rights proponents such as Patrick Henry of Virginia declined delegate appointments to keep their options open should the convention adopt measures they could not support.


  The convention opened as a face-off between two factions, the large-state nationalists and the small-state delegations determined not to surrender influence already conferred by the Articles. This standoff was the convention’s defining conflict. For months, the large-versus small-state divide was the core of debate, votes, threats, frustration, and near despair in the State House’s second-floor meeting room. The central issue was how power should be allocated in the new government’s legislature: by population-based proportional representation favoring large states, or by equal state votes favoring small states. The small states held distinct advantages. Precedent was on their side because the Articles gave each state equal voting power. Following that precedent, so did the rules of the Constitutional Convention.


  As the issue sharpened, a third faction emerged that proved pivotal to breaking the deadlock, a role that came with a price. The small slave states of South Carolina and Georgia in particular, aligned at crucial moments with slaveholding North Carolina and Maryland, became large-state allies. South Carolina and Georgia, though small in population, were surely destined to soon become large, or so their leaders mistakenly believed. As a South Carolina delegate confidently phrased it, “the people and strength of America are evidently bearing Southwardly and South-westwardly.”4 In the view of most southern delegates, their state’s interest lay in alliance with the large states, with the nationalist, and with power allocated by population.


  Accurate population figures for the thirteen states in 1787 do not exist. The closest approximation comes from the census that Congress authorized in 1790.5 That census reports a total population in the thirteen original states of 3,637,879, almost evenly divided between the eight northern and five southern states. The three largest states that drove the convention’s nationalist agenda were Virginia, with 747,610 inhabitants in 1790, Pennsylvania with 434,373, and Massachusetts with 378,787.


  These totals, however, mask the deeper reality of slavery. From the first trickle of twenty Africans sold in 1619 from a Dutch merchant vessel at Jamestown, Virginia, by the 1790 census Black slaves numbered 681,834 in the original thirteen states. More than nine in ten of them were held in the southern states of Maryland, Virginia, the Carolinas, and Georgia. In the northern states, 49,241 Blacks were enslaved, less than 3 percent of the population.6 The South held 632,593 slaves, 35 percent of its population.7


  By the time of the convention, Massachusetts was the only state to have emancipated its slaves, in a state supreme court case citing the state’s constitutional “free and equal” clause. Emancipation had begun in four other northern states and was developing in two more. The various provisions of these actions uniformly required compensation to slaveowners. Statutes provided that freedom could be delayed to compel slaves to pay their way out of bondage with years or even decades of wageless labor. Slavery masquerading as indentured servitude persisted in New Jersey up to the Civil War.8 Statutes gave permission for owners to bring their slaves into a state pursuing emancipation for an allotted period of time without compromising their bonded status. Freed slaves were denied civil liberties such as the right to vote or to serve on juries. In some cases, owners were granted permission to sell their slaves to out-of-state buyers prior to the deadline set for emancipation. In the end, the eventual decline in the North’s slave population may have been due more to slave sales to southern buyers than to emancipation.9


  In the South, the trend was toward acquiring slaves, not emancipating them. From 1790 to the outbreak of the Civil War, the United States’ slave population increased by 580 percent to just under four million enslaved Blacks in a total 1860 population of 31,513,114.10 Growth in the slave population was fed by both the foreign slave trade, which continued illegally for years after it was officially banned in 1808, and natural increase.


  By 1790, the five southern states not only held thirteen times more slaves than the North, but in some sections concentrated them into dawn-to-dusk labor camps on sprawling plantations. One in four North Carolina inhabitants was a slave, but nearly half the population of Brunswick County was in bondage.11 Two in ten of Virginia’s inhabitants were slaves, but 63 percent of King William and Powhatan County inhabitants were in bondage.12 In the rice-rich coastal plantations of South Carolina’s St. Stevens and St. Paul’s Parishes, just over 90 percent of those living there were Black slaves.13


  Although the fifty-five delegates who attended the Constitutional Convention, twenty-five of them slaveowners, initially saw the contest between large and small states as the chief hurdle to their deliberations, slavery’s deeper current emerged as the true sectional dividing line between them. Once the Constitution went into effect, there was no significant instance in which votes in Congress split on large-versus small-state lines. The split that did develop was between North and South, eventually including new southern states and those that arose in the Great Lakes region and west of the Mississippi River.14
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  The convention began its deliberations in the last week of May once a quorum of seven state delegations had arrived in Philadelphia. The members were arrayed among thirteen desks—that for Rhode Island remaining vacant throughout—formed in an arc facing the presiding officer. The first order of business was to elect Washington president, his stature like a source of gravity binding the delegates to their task. A secrecy rule was adopted, forbidding any of the deliberations to be disclosed by written or spoken word. A journal was ordered kept, and James Madison wrote extensive daily notes, the chief sources now available of what was said and how votes were cast.* Another rule allowed any vote to be reconsidered, leaving decisions tentative until all were agreed. Sentries were placed at the State House doors.


  On Tuesday, May 29, Edmund Randolph, the thirty-three-year-old governor of Virginia and son of one of the state’s most eminent families, took the floor. With his speech the large-state strategy began to unfold. The Virginia Plan he presented was a bold outline for an entirely new government. The Articles of Confederation were to be scrapped. In their place a new government was to be erected. The first of three independent branches was to be a legislature divided into two houses, one elected directly by the people, the other elected by the first house based on recommendations from state legislatures. The plan called for separate executive and judicial branches. The states would be subordinate, their actions subject to a national veto. The plan was largely the work of Randolph’s colleague, the bookish James Madison, who had devoted months to study and preparation, steeping himself in Enlightenment thought on creating a government solely on the basis of reason rather than principles of caste or monarchy. He had convinced his fellow Virginians, quite likely some Pennsylvania delegates, and perhaps a few others in discussions held before the convention opened that the necessary strategy was first to determine how power should be allocated in the new government and only afterward decide what powers the new government should exercise.


  The plan’s first substantive point struck at the heart of the matter: power in the new legislature should be allocated in proportion to taxes paid or based directly on “the number of free inhabitants.”15 This single issue of how power should be allocated consumed the delegates’ attention more than any other.


  The Delaware delegation protested that they might have to leave the convention as their state mandate for action forbade abandoning equal state voting. New York’s Robert Lansing confided in his private notes that the Virginia Plan meant “a strong, consolidated union in which the idea of states should be nearly annihilated.”16 Sensing dissatisfaction from small-state delegates, Madison quickly agreed to the vague formulation that “the rights of suffrage in the national legislature ought to be proportioned” without saying how.17 Instead, the convention decided to postpone the entire matter. But the issue was on the table.


  The debate veered to whether one legislative branch should be elected directly by the people. Massachusetts’s Elbridge Gerry, crusty, lacking eloquence, but respected as signer of both the Declaration of Independence and Articles of Confederation, did not want popular elections. “The people do not want virtue; but are the dupes of pretended patriots,” he said.18 Roger Sherman of Connecticut, soon to become the small states’ chief defender, thought the people “should have as little to do as may be about the government. They want information and are constantly liable to be misled.”19 Enlightenment reasoning was not equally shared by all delegates.


  Madison stood his ground. A waif of a man, his voice so faint that delegates often strained to hear him, Madison was a formidable person, commanding respect with his reservoir of knowledge and the logical clarity of his argument. As republican government’s foundation was consent of the governed, popular election of at least one legislative branch was a necessity, he argued. He then went further, explaining “The object was to so expand the principle of democracy as to avoid despotism. Having one group oppress another was the account of history. . . . We have seen the mere distinction of color, made in the most enlightened period of time, a ground of the most oppressive domination ever exercised by man over man.”20 This first reference to slavery made at the convention came from a man who owned several slaves and later inherited more than a hundred more. The key to avoiding majority tyranny was, Madison said, “to enlarge the sphere, and thereby divide the community into so great a number of interests and parties” that any majority would be unlikely at the same instant to have “a common interest separate from that of the whole or of the minority.21
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  The first threat of a convention breakup came on Saturday, June 9, when New Jersey delegate William Paterson said his state “will never confederate on the plan before the Convention. She would be swallowed up. He would rather submit to a monarch, to a despot, than to such a fate.”22 “Are not the citizens of Pennsylvania equal to those of New Jersey,” countered Pennsylvania’s James Wilson, addressing the New Jerseymen seated at the desk immediately to his left. “Does it require 150 of the former to balance 50 of the latter? . . . If the small states will not confederate on this plan, Pennsylvania and he presumed some other states, would not confederate on any other.”23 The split was out in the open. The numbers did not favor the large states. Eleven delegations were present, Rhode Island boycotting and the New Hampshire delegates yet to arrive. If the three large states with more than half the country’s population could not gain at least three votes, the fight was lost, assuring a merely federal government in which each state wielded power equal to every other. Wilson, now in charge of strategy, needed allies. He looked south, having just over one day to maneuver before the next session opened on Monday.


  He found what he was looking for in the South Carolina delegation. John Rutledge, proud and imperious, master of nearly 250 slaves, was the South’s leading strategist. Charles Pinckney was the diplomat, “handsome, vain, eager and slightly rakish,” and owner of some 100 slaves.24 Pierce Butler was the spear point, born of noble Irish ancestry, and master of some 140 slaves. At the time of the convention, Rutledge’s finances were shaky. Butler was in debt. Their conviction that population growth would favor the existing southern states was bolstered by the sure prospect of augmented power for the white South from the slaveholding territories of Kentucky and Tennessee that were poised to become the first new states. The South Carolinians were ready to deal for a strong national government and proportional representation.


  Their price was to have slaves counted in apportioning representation. Not, of course, so that slaves would be represented, but so that their owners would accrue power in proportion to the number of slaves included. Their position was well grounded in the precepts of the times. Slaves were property, therefore wealth, and wealth deserved some weight in apportioning power. The South’s wealth lay disproportionately in slave-labor investments that in turn underpinned the value of the land they worked. Within the country at large, whites North and South widely saw slavery as an evil, but a necessary one. Outright opposition to it was scant. Among the convention’s delegates there was no question of any serious challenge to the institution of slavery embedded in the South.


  The white South’s price for joining the large states, its strategic aim at the convention, was to embed slavery in the Constitution. Even more, the white South was positioning itself to have sufficient voting strength to successfully defend white southern interests against any unified bloc of opposition that might arise in the future.


  The vehicle the white South chose to accomplish this was what is now called the Constitution’s three-fifths clause, Article I, Section 2, or the federal ratio. This was a device originally written by a committee of the Confederation Congress to count three-fifths of a state’s slaves along with free inhabitants to set a basis to apportion tax requisitions. The committee’s measure was never adopted, but the federal ratio concept was familiar to the men of the convention. Pinckney had even circulated a plan including the federal ratio among some delegates in late May.25


  In the discussions over that fateful Sunday, the immediate effect of accepting the federal ratio was the acquisition of votes from slaveholding states, the key to securing proportional representation in at least one house of the legislature. The long-run consequences, however important, were less urgent. The desired end overrode qualms about the means used to achieve it.


  Exactly how the deal was struck over Sabbath dining and tavern tables is unrecorded. The gambit began Monday, June 11, with a speech intended to set a tone of accommodation written by eighty-one-year-old Benjamin Franklin and read by Wilson. Franklin had once owned as many as seven slaves but had freed them nearly two decades earlier. At the time of the convention, he was president of the Pennsylvania Abolition Society. Although age had taken its toll, Franklin was widely respected as sage, diplomat, author, and inventor. “I now think the number of representatives should bear some proportion to the number of the represented,” Wilson said for him, “and that the decisions should be by the majority of members, not by the majority of states.”26


  A series of votes followed. First, Rutledge proposed that representation in the House* be based on an emphatic proslavery formula. Assuming a middle position, Wilson, with Pinckney’s second, then offered a resolution that House representation be “in proportion to the whole number of white and other free citizens and inhabitants of every age, sex and condition, including those bound to servitude for a term of years and three-fifths of all other persons not comprehended in the foregoing description, except Indians, not paying taxes in each state.”27 The “other persons,” of course, were slaves.


  Elbridge Gerry objected. “Blacks are property, and are used to the southward as horses and cattle to the northward,” he said. “Why should their representation be increased to the southward on account of the number of slaves, than horses or oxen to the north?”28 No delegate joined him. The vote was nine to two, to pass the resolution drawing in New York and Connecticut as well as all the slave and large states.


  Attempting to stem the breach, Sherman moved that each state should have one vote in the Senate. “The smaller states would never agree to a plan on any other principle,” he said.29 His motion failed, five to six. Finally, sensing complete victory, Wilson moved and Pinckney again seconded a motion that representation in the Senate be based on the same formula as that for the House. By the slimmest of margins, six to five, it carried, the three large states joined by the three most southern.


  The Wilson-Rutledge strategy had prevailed, but the narrow vote was testament to its fragility. Ultimately, Rhode Island and New Hampshire would be called upon to ratify the convention’s work. They would surely balk, as would the small northern states that were present, at exclusion of equal small-state votes in both legislative branches. The aim in formulating a constitution was consensus, not simply a majority, particularly one based on a razor-thin margin. At the same time, the slave states’ price for union was made clear. An initial draft of how power was to be allocated in the new government had been decided. For the next five weeks the argument continued or shifted to other issues until what is now known as the Great Compromise was struck.
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  At about this time, John Dickinson of Delaware sought out Madison for a frank private conversation. “You see the consequences of pushing things too far,” he told the Virginian. “Some of the members from the small states wish for two branches in the general legislature, and are friends to a good national government; but we would soon submit to a foreign power, than submit to be deprived of an equality of suffrage, in both branches of the legislature, and thereby be thrown under the domination of the large states.”30 Madison was not ready to surrender the victory already won on proportional representation but felt increasing anxiety that the convention might collapse over the issue.


  In casting about for a solution, he struck upon a new conception of the convention’s basic divide. His insight, perhaps first offered only as a maneuver to recast proportional representation in a new light, foreshadowed a realignment that actually occurred. “Wherever there is danger of attack there ought to be given a constitutional power of defense,” he said during the June 20 debate. The states were not really divided on the basis of size, he continued, “but by other circumstances, the most material of which resulted partly from climate, but principally from (the effects of) their having or not having slaves. These two causes concurred in forming the great division of interests in the United States. It did not lie between the large and small states: it lay between Northern and Southern, and if any defensive power were necessary, it ought to be mutually given to these two interests.”31


  His motion that states should be represented in one legislative branch based only on the number of free inhabitants, favoring the North, and in the other based on all inhabitants, free and slave, favoring the South, went nowhere. But a new element had been injected into the debate. Slavery was so sensitive both morally and politically that it had only been brought up obliquely—“three-fifths of all other persons”—or marginally, as in Gerry’s lone protest. Slavery now began to seep more deeply into the deliberations.


  But first the convention had to run the gauntlet set by earlier votes. A telling blow was struck by Delaware’s Gunning Bedford, who made the threat of dissolution chillingly clear in a June 30 speech. To promises of the large states and their southern allies that “they will never hurt or injure the lesser states,” Bedford bellowed, “I do not, gentlemen, trust you. If you possess the power, the abuse of it could not be checked. . . . Sooner than be ruined, there are foreign powers who will take us by the hand.”32


  The threat that some states might invite foreign protection rather than unite with the rest shook the convention. The question of allocating states equal votes in the Senate was again put forward. Wilson’s fragile victory dissolved in a five-to-five deadlock with one state divided.


  “We were on the verge of dissolution, scarce held together by the strength of a hair,” Delaware’s Luther Martin later wrote of this period.33 “We are now at a full stop,” Connecticut’s Sherman said in debate, but added, “Nobody he supposed meant that we should break up without doing something.”34


  With the convention in disarray, the obvious expedient was to resort to committees to hammer out differences. Over the next two weeks the convention formed and debated reports from three committees. The issue over how to allocate power that had beset the delegates since late May was back on the table. In early July, Washington wrote Alexander Hamilton, who had left the convention two weeks earlier, that matters were “if possible, in a worse train than ever; you will find but little ground on which the hope of a good establishment can be formed. In a word, I almost despair of seeing a favorable issue in the proceedings of the convention.”35


  The debate had recast the issues somewhat. Proportional representation in the House was close to being conceded, the dividing line shifting increasingly to what weight should be given to property, particularly the white South’s property in slaves. Stemming directly from this was a struggle over when and by whom the population should be counted in years ahead to reapportion representation as state population totals changed. These two controversies laid bare what Madison had foreseen: a division between the free states of the North and the slave states of the South. Equal state votes in the Senate remained the small states’ irreducible demand, without which there would be no concession on representation in the House and likely no constitution.


  The first committee’s report produced a plan containing the essence of what was ultimately decided. The House would be based on proportional representation, using the federal ratio to count slaves, with one member allocated for every 40,000 inhabitants. Only the House would have power to initiate tax or appropriation bills. States would have equal votes in the Senate. The origination clause was designed as a sop for conceding to equal state Senate votes. It meant little then or later.


  Into the fray strode Pennsylvania’s Gouverneur Morris, his left leg below the knee replaced by a stout wooden peg following an accident years earlier, his reputation as a tipster and more than a bit of a ladies’ man fully intact. He did not like the plan, conceiving “the whole aspect of it to be wrong.” He had come to the convention “in some degree as a representative of the whole human race,” he said. The delegates needed to take a broad view of their responsibility and not reduce themselves “to truck and bargain” for particular state interests. “This country must be united. If persuasion does not unite it, the sword will,” he threatened with exactly the type of subjugation the small states most feared.36


  The reply was swift. “No man can foresee to what extremities the small states may be driven by oppression,” said Delaware’s Gunning Bedford, who had earlier warned of some states taking a hand offered by foreign powers. The small states needed security against oppression from the large. To gain it, the small states had “conceded” proportional representation in the House. “If they be not gratified by correspondent concessions as to the second branch,” he asked, “is it to be supposed they will ever accede to the plan?”37


  Another committee came back with a plan to divide fifty-six members among the thirteen states in the first House of Representatives, using the federal ratio and an undescribed accounting of wealth in what was “little more than a guess” meant to provide some starting point for debate.38 Crucially, the plan gave future Congresses discretion to reap-portion representation in the House.


  This last provision opened a new vein of debate that pitted the North against the South. The delegates knew that even allowing for the augmented voting power given to the white South under the federal ratio, the eight northern states would hold a majority over the five southern ones in the First Congress. Equally clear was that if a northern majority Congress had discretion on reapportionment, any number of excuses could be found not to exercise it, even as population flowed South and new western states in Kentucky and Tennessee were added to the union. “A pretext would never be wanting to postpone alterations, and keep power in the hands of those who possessed it,” Randolph said for Virginia.39


  New objections to using the federal ratio were voiced by stalwart small-state delegate William Paterson from New Jersey, who said he “could regard negro slaves in no light but as property. They are no free agents, have no personal liberty, no faculty of acquiring property, but on the contrary are themselves property, and like other property entirely at the will of the master. . . . Why then should they be represented?”40


  The convention referred the matter to a new committee. A standard of allocating one representative for every 30,000 inhabitants was adopted. Their report proposed giving the eight northern states thirty-six seats in the House and the five southern states twenty-nine seats, or a sectional division of 55 to 45 percent, a 10 percent difference. Applying the totals for the free inhabitants in the 1790 census, the North held a population edge of 61 percent to 39 percent over the South, a 21 percent difference. The population figures used at the convention were estimates, apparently those assembled by Charles Pinckney.41


  They were significantly off in some cases, and the standard of allocating one member for every 30,000 inhabitants being counted was not uniformly applied. Georgia, for example, got an extra member using this scale due to anticipated population growth and Massachusetts got one less. Based on these figures, the South was allocated about eight more members than its free population alone would have entitled it, nearly a third of its total representation. Once representation was allocated on actual census numbers, this original extra allocation would prove close to correct. As historian Leonard L. Richards has noted, “the slave states always had one-third more seats in Congress than their free population warranted—forty-seven seats instead of thirty-three in 1793, seventy-six instead of fifty-nine in 1812, and ninety-eight instead of seventy-three in 1833.”42


  Rufus King of Massachusetts added up the numbers. He saw a stark sectional divide, the four northeastern states having seventeen representatives under the proposed allocation and the four most southern having twenty-three. “He remarked that the four eastern states having 800,000 souls have one-third fewer representatives than the four southern states, having not more than 700,000 souls rating Backs, as five for three. The Eastern people will advert to these circumstances, and be dissatisfied. . . . He was fully convinced that the question concerning a difference of interests did not lie where it had hitherto been discussed, between the great and small states; but between the southern and eastern.” Although his desire for union made him ready “to yield something for the security” of the South, “no principle would justify the giving them a majority.”43


  Gouverneur Morris was beginning to see affairs through the same lens. “He thought the southern states have by the report more than their share of representation. . . . Property ought to have its weight; but not all the weight.”44


  Despite these objections and five consecutive votes to alter individual state allocations, the convention approved the apportionment plan for sixty-five representatives, the number that would be allotted to the House in the First Congress.


  The federal ratio augmenting white southern power combined with southern insistence on a regular census that southern delegates believed would expand that power conflated into a North-South power struggle. Randolph called for a constitutional mandate that Congress regularly schedule that a census be taken. Gouverneur Morris was blunt in reply. Reapportionment based on a regular census including soon-to-come western states would shift voting power away from the North that, he said, wanted “to keep a majority of votes in their own hands.”45 He was not alone in thinking that power should be securely lodged in the hands of the wealthy and not be diluted among newcomers with less experience from remote sections of the country.46


  The following day George Mason of Virginia, owner of some 300 slaves, offered an equally blunt reply. “According to the present population of America, the Northern part of it had a right to preponderate, and he could not deny it. But he wished it not to preponderate hereafter when the reason no longer continued.” Unless some sure means of adjusting the power balance was inserted into the constitution, he “must declare he could neither vote for the system here nor support it, in his state.”47 He then added the warning that if western states were not folded into the union on equal terms with existing states, they “will either not unite with or will speedily revolt from the union.”48


  Tempers were wearing thin. Some northern delegates began to reassess counting any of the South’s slaves in apportioning House representation. Some southern delegates began to dig in to demand that all slaves should be counted.49 The convention was unraveling again.


  Wilson, who had first formulated the federal ratio clause with Rutledge, now said he “did not well see on what principle the admission of blacks in the proportion of three-fifths could be explained. Are they admitted as citizens? Then why are they not admitted on an equality with white citizens? Are they admitted as property? Then why is not other property admitted into the computation?” Including slaves among whites for apportionment, moreover, would “give disgust to the people of Pennsylvania.” Yet he remained open to “the necessity of compromise.”50 Gouverneur Morris, less forgiving, “was compelled to declare himself reduced to the dilemma of doing injustice to the southern states or to human nature, and he must therefore do it to the former. For he could never agree to give such encouragement to the slave trade as would be given by allowing them a representation for their negroes, and he did not believe those states would ever confederate on terms that would deprive them of that trade.”51


  A new vote to approve the federal ratio failed, four states in favor and six opposed. Some historians speculate that recriminations flew between northern and southern delegates either outside the meeting room or on the floor but were left unrecorded in Madison’s notes.52 By the following day, July 12, the comments that Madison did record were bitter enough.


  North Carolina’s William Davie, owner of some thirty-six slaves, took the floor to say “it was high time now to speak out. He saw that it was meant by some gentlemen to deprive the southern states of any share of representation for their blacks. He was sure that North Carolina would never confederate on any terms that did not rate them at least as three-fifths. If the eastern states meant therefore to exclude them altogether the business was at an end.”53


  Gouverneur Morris countered that as Davie had said it was time to speak out, he, as one member “would candidly do so. He came here to form a compact for the good of America. . . . But as the compact was to be voluntary, it is vain for the eastern states to insist on what the southern states will never agree to. It is equally vain for the latter to require what the other states can never admit; and he verily believed the people of Pennsylvania can never agree to a representation of negroes.”54


  Just as adamantly, General Charles Pinckney, owner of some seventy slaves and cousin of fellow South Carolinian Charles Pinckney, replied “that property in slaves should not be exposed to danger under a government instituted for the protection of property.”55 His formulation was noteworthy, not only in that for underscoring the white South’s determination to embed protection for slavery in the Constitution, but also for asserting that the purpose of government was to protect property without reference to any protection of liberty, the cause for which the Revolutionary War was fought. Of course, a reference to liberty in defense of slavery would present challenges, a dilemma that southern leaders grappled with for decades to come.


  At this juncture, deal maker Wilson offered an olive branch meant to finesse objections to directly linking slavery to congressional representation. He observed that “less umbrage would perhaps be taken against an admission of slaves into the rule of representation, if it should be so expressed as to make them indirectly only an ingredient in the rule.”56 This obfuscation was achieved by providing that representation be based on direct taxation that in turn be apportioned by a regular census and include the federal ratio. Delegates well knew that direct taxes would likely provide scant revenue to the new government. Such income would be difficult if not impossible for a fledging new government in a sprawling country to collect. Import tariffs and sales of the vast tracts of public land in the territories were the readiest means to secure government revenue. But Wilson’s olive branch worked, as did the realization that after exhaustive and harsh debate no better way forward appeared open. The motion to adopt Wilson’s plan passed six votes to two with two delegations divided. The desired end once again overrode the chosen means.


  The convention was staggering to a decision. Gouverneur Morris, outspoken but nearly alone by now, took a final lunge. “A distinction had been set up and urged between the northern and southern states,” he said. “He had hitherto considered this doctrine as heretical. He still thought the distinction groundless. He sees however that it is persisted in; and that the southern gentlemen will not be satisfied unless they see the way open to their gaining a majority in the public councils.”57 South Carolina’s Pierce Butler spoke truthfully in reply, saying, “The security the southern states want is that their negroes may not be taken from them,” but then expressed a fear that haunted the white South for decades to follow by adding, “which some gentlemen within and without doors, have a very good mind to do.”58 Then, to seal the southern strategy, a motion initiated by Randolph that the apportionment rule be applied to new states as they entered the union passed without dissent.


  Finally, on Monday, July 16, the convention adopted what has come down in history as the Great Compromise. The House was to be based on proportional representation, a victory for Madison and the nationalists. Apportionment in the House would be based on direct taxation determined by a regular census counting slaves as three-fifths of a free citizen, dual victories for the white South. The House would initiate revenue bills, a nonentity. The Senate would be based on equal state votes, a victory for small states. The compromise was closer to extortion, extracted by the South’s threat to bolt the convention if its slave interest was not recognized and small-state threats to bolt if they did not receive equal Senate votes.


  Slavery would not simply continue in the South but be embedded in the new Constitution to secure its perpetuation. The government itself would be a hybrid, a federal republic combining the republican principle of popular representation in the House and a federated union among states represented in the Senate.


  The arduous decision of how to allocate power in the new government had been made. The delegates next moved to deciding what powers that government should exercise.
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  In New York City, the Continental Congress reached a quorum with the arrival of Constitutional Convention delegates from North Carolina and Georgia. Action on a proposed Northwest Ordinance was the business before them. What they did is easier to describe than why they did it. On July 11, the Congress took up the ordinance that included land that eventually comprised the states of Ohio, Indiana, Illinois, Michigan, Wisconsin, and a portion of Minnesota. Bringing these 318,167 square miles, an area larger than France, into the union’s fold would nearly double the size of the finally determined borders of the thirteen original states. The ordinance provided for including new states from the territory “on an equal footing” with existing states, encouraged education, and included a number of provisions later made part of the Bill of Rights, such as freedom of religion, trial by jury, a habeas corpus clause, and a ban on cruel and unusual punishment. On July 13, they added an amendment prohibiting slavery in the territory. Without further amendment or debate, the ordinance passed unanimously on an eight-to-nothing vote that included the four southernmost states. The amendment also contained a fugitive slave provision calling for the capture and return to owners of slaves who escaped into the territory.


  The Northwest Territory covered land west of the Appalachian Mountains and north of the Ohio River ceded by Great Britain to the United States at the end of the Revolutionary War. Land south of the river was not part of the deal. This land included areas claimed by Virginia that became Kentucky, and by North Carolina that became Tennessee, and the sprawling Mississippi Territory. Thomas Jefferson, as a member of Congress in 1784, had proposed slavery prohibition in all the territories.59 His measure, which failed by a single vote, would have delayed the prohibition until 1800.


  The two most prominent explanations for the white southern acquiescence to the prohibition clause center on ongoing treaty negotiations with Spain and the issue pending before the convention of a constitutional provision for the return of fugitive slaves.60 One inducement to the southern stance was that without slave labor in the Northwest Territory, competition would be unlikely in raising labor-intensive crops such as indigo and tobacco. Negotiations with Spain, being led by John Jay, were of intense interest in Congress. Jay favored gaining shipping access to Spanish colonies, favorable to the North, at the expense of delaying for thirty years free navigation of the Mississippi River through the Spanish-held port of New Orleans, rights for which the white South was prepared to fight. The ultimate rejection of the Jay Treaty, the theory goes, was the white South’s price for agreeing to the prohibition of slavery in the Northwest Territory. Another line of argument holds that the white South agreed to the ordinance’s slavery ban in exchange for northern assurance that fugitive slave clauses would be included in both the ordinance and the Constitution.


  The Northwest Ordinance was ultimately approved by the First Congress under the new Constitution with only one dissenting voice and signed into law by President George Washington. By separating the area north of the Ohio River as free of slavery, it by implication designated territory south of the river as open to slavery. Historian George William Van Cleve concludes that the “bargain permitted southwestern slavery expansion because the desires of northern citizens to pursue western expansion north of the Ohio on their own terms overwhelmed northern concerns about slavery’s southwestern expansion.”61 Precedent was also set, which flared into major controversy over Missouri’s admission to the Union in 1819–1821, for congressional authority to outlaw slavery as a condition of statehood.
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  By late July the Constitutional Convention had agreed to nineteen resolutions including not only the crucial allocation of power and suffrage in both legislative branches, but also an executive branch to be headed by a single individual and an independent judiciary. A basic framework had been established. To put the pieces into draft constitutional language the convention appointed a committee of detail that met privately for two weeks before presenting its report on August 6.


  As chairman, South Carolina’s John Rutledge etched the decisive mark of white southern strategy into the committee’s work.62 A new division of federal and state powers was created. Additional slave-state concessions never considered by the convention were proposed. The decision to grant equal state Senate votes had trimmed Rutledge’s enthusiasm for a strong national government. He was now even more keen than before on limiting those powers to bar intrusion into slavery. The convention’s decision to grant Congress power to override state legislative decisions was dropped. Drafts of the committee’s work show Rutledge’s hand in the insertion of seventeen enumerated powers to be delegated to Congress, some drawn from the Articles of Confederation. They ranged from establishing post offices and setting standards for weights and measures, to making war and raising armies and navies.


  Into this list committee member James Wilson inserted a final grant of power, broader and more general than any other: “to make all laws that shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested, by this Constitution, in the government of the United States, or in any department or officer thereof.”63 This language, with slight modification, was included in the Constitution that the convention ultimately proposed for ratification, becoming, along with the interstate commerce clause, the elastic by which the limited enumerated powers could expand, a process that began in the First Congress.


  Three additional clauses bearing Rutledge’s hallmark were written into the committee’s report. None of them were based on convention resolutions. Congress could not impose export taxes, an enormous boon to the southern economy that was based on selling its slave-labor crops abroad. Navigation acts, by which Congress might restrict shipping to favor American-flagged ships that sailed mainly from northern harbors, would require two-thirds votes in both houses of Congress to be approved, giving the white South a veto over ocean-borne commercial regulation it did not approve. Finally, the new government would have no power to abolish or tax the foreign slave trade or the movement of slaves between the states.


  The committee report’s new slave-state concessions provoked outrage. Rufus King said he had consented to the federal ratio with the expectation that it was a necessary concession to forming confidence in a strong national government. But the report, he said, “put an end to all these hopes. In two great points the hands of the legislature were absolutely tied. The importation of slaves could not be prohibited—exports could not be taxed. . . . Shall one part of the U.S. be bound to defend another part, and that other part be at liberty not only to increase its own danger, but to withhold the compensation for the burden? . . . There was so much inequity and unreasonableness in all this, that the people of the northern states could never be reconciled to it.”64
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  Gouverneur Morris soon took the floor to deliver what became the only frank avowal for abolition spoken at the convention. “He never would concur in upholding domestic slavery,” Madison recorded him as saying. “It was the curse of heaven on the states where it prevailed. . . . The admission of slaves into the Representation when fairly explained comes to this: that the inhabitant of Georgia and South Carolina who goes to the coast of Africa, and in defiance of the most sacred laws of humanity tears away his fellow creatures from their dearest connections and damns them to the most cruel bondages, shall have more votes in a government instituted for protection of the rights of mankind, than the citizen of Pennsylvania or New Jersey who views with a laudable horror, so nefarious a practice.” The North would be bound to defend the South against slave insurrection or foreign attack, he argued, while the white South was to be encouraged to increase the danger by not being “restrained from importing fresh supplies of wretched Africans . . . and are at the same time to have their exports and their slaves exempt from all contributions for the public service. . . . He would sooner submit himself to a tax for paying for all the negroes in the United States than saddle posterity with such a Constitution.”65


  Morris’s call echoed through the decades, even to the Lincoln administration that fruitlessly argued during the Civil War that a tax to purchase freedom for slaves would be less costly than prolonging the conflict.


  By the third week of August, threats to reject the emerging constitution again divided the convention as slavery again illuminated the sectional split underlying the deliberations. In a debate over the Rutledge committee’s southern concessions, including the slave trade, Maryland’s Luther Martin, said “it was inconsistent with the principles of the revolution and dishonorable to the American character to have such a feature in the Constitution.”66 That prompted Rutledge’s blunt reply: “Religion and humanity have nothing to do with this question. Interest alone is the governing principle with nations. The true question at present is whether the southern states shall or shall not be parties to the union.”67 Charles Pinckney repeated the threat. The southern delegates were in no mood to endure decisions regarding their property based on appeals to liberty and freedom.


  The following day, August 22, produced one of the convention’s most divisive debates. In addressing the slave trade, the sectional split was compounded by a split among the southern states. In March 1787, South Carolina had enacted a temporary three-year ban on slave imports, leaving North Carolina and Georgia as the only states then pursuing the African slave trade.68 The Border South states of Maryland and Virginia were dispersal states, their economies tied to selling excess slave labor into the Deep South. Prohibiting a ban on the slave trade would depress the price of their own exports. From a Deep South perspective, slaves purchased from Africa were cheaper than those bought in Virginia or Maryland.


  With haunting foreshadowing, Virginian George Mason denounced the “infernal traffic” that brings “the judgment of heaven on a country. As nations can not be rewarded or punished in the next world they must be in this. By an inevitable chain of causes and effects providence punishes national sins, by national calamities. . . . He held it essential in every point of view, that the general government should have power to prevent the increase of slavery.”69 Eighty-seven years later, in his second inaugural, Lincoln invoked a divine retribution by which “every drop of blood drawn with the lash, shall be paid by another drawn with the sword.”70


  The South Carolinians and Georgians were having none of it. “If slavery be wrong, it is justified by the example of the world,” said Charles Pinckney. “In all ages one half of mankind have been slaves.”71 His cousin General Pinckney put it frankly: “South Carolina and Georgia cannot do without slaves.” He would consider a ban on the foreign slave trade “as an exclusion of South Carolina from the union.”72 Georgia’s Abraham Baldwin, a former divinity teacher, noted simply that the slave trade was one of his state’s “favorite prerogatives” that was of local, not national concern.73 Elbridge Gerry interjected that the convention “had nothing to do with the conduct of the States as to Slaves, but ought to be careful not to give any sanction to it.”74 As the members circled the foreign slave trade issue, some recognized that they ran the risk of giving sanction to the very thing they wanted curtailed.


  If the South was just left to its own devices, Baldwin and General Pinckney speculated, the slave trade might be abolished at some indeterminate time in the future. Adding his own speculation in seeking a tone of moderation, Connecticut’s Oliver Ellsworth said “Slavery in time will not be a speck in our country.”75 His colleague Roger Sherman took a similar tack, observing that “the abolition of slavery seemed to be going on in the United States and that the good sense of the several states would probably complete it.”76 Wishful thinking was applied as a balm to sooth discord.


  Once again, Rutledge played the South’s hole-card threat. “If the Convention thinks North Carolina, South Carolina and Georgia will ever agree to the plan, unless their right to import slaves be untouched, the expectation is vain.”77 Let the southern states import slaves if that was their price for union, Roger Sherman argued, but do not tax such human cargo because doing so “implied they were property.”78 Again, a warning was sounded to keep explicit recognition slavery’s basic premise of a right to property in man out of the emerging constitution.
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  The threats of deadlock made the prospect of failure palpable enough to prompt Ellsworth to warn that without finding some “middle and moderate ground,” several states might “fly into a variety of shapes and directions, and most probably into several confederations and not without bloodshed.”79 Facing impasse, the delegates formed another committee to report on the matter. That report produced a series of compromises, agreed to in a series of votes during late August. Congress would be prohibited from banning the slave trade until 1800, a date General Pinckney succeeded in moving back to 1808. A tax could be placed on the importation of slaves, later set at $10 per slave. A two-thirds vote to pass navigation acts was reduced to a majority vote in both houses of Congress, a clause that was fought over but eventually approved.


  The convention’s deliberations on the slave trade were crucial to how the document ultimately dealt with slavery. Unlike the attempt to conceal slavery behind taxation in the federal ratio, this compromise could not hide slavery’s place in the Constitution. The importation of taxable property in the form of human beings could only mean slaves. The committee report’s wording of this provision treated slave imports as merchandise. Roger Sherman, who three days earlier had warned against constitutionally conflating persons with property, again objected, pointing out that the report’s language acknowledged “men to be property, by taxing them as such under the character of slaves.”80


  Madison then stepped in. The slave trade had already shown itself to be one of the issues on which the convention could flounder. Northern delegates had thus far reluctantly gone along with the federal ratio, but Gerry and Sherman had made clear that they were unwilling to countenance raising slavery, whose legal status rested entirely on state laws, to a nationally recognized property right. Madison told the convention that he “thought it wrong to admit in the Constitution the idea that there could be property in men.”81


  The convention finally resolved the matter by changing the report language to the wording that became Article I, Section 9, permitting the importation “of such persons” as any state might think proper, subject to a tax “not exceeding ten dollars for each Person.” Slavery was to be recognized in the Constitution, but the document itself defined slaves as persons, not merchandise. Historian Sean Wilentz has termed this episode the convention’s “most dramatic contest over slavery” ending in an affirmation “that the convention was intent . . . on excluding from the Constitution the very idea that there could be property in man.”82


  Although slaves were defined as persons, the document sanctioned the continuation of the foreign slave trade for at least another two decades, with no assurance that it would stop then. “Twenty years,” Madison said, “will produce all the mischief that can be apprehended from the liberty to import slaves. So long a term will be more dishonorable to the national character than to say nothing about it in the Constitution.”83 In practice, the compromise protected the legal importation of some 170,000 to 200,000 slaves up to 1808, with many thousands more illegally smuggled into the country thereafter.84 For the North, the compromise meant no insuperable congressional hurdles to the regulation of Atlantic shipping crucial to Massachusetts, Pennsylvania, and New York.


  The final slavery concession was the least controversial: inclusion of a fugitive slave clause for the return of runaway slaves. The Northwest Ordinance’s fugitive slave clause was the basis for the measure introduced by Pierce Butler on August 29, which failed to elicit any debate and immediately passed on a unanimous vote.85 Its final form as Article IV, Section 2, of the Constitution reads: “No person held to Service or Labour in one State, under the Laws thereof, escaping into another, shall, in Consequence of any Law or Regulation therein, be discharged from such Service or Labour, but shall be delivered up on Claim of the Party to whom such Service or Labour may be due.” The ease with which the fugitive slave clause was adopted may have been due to a bargain struck off the convention floor. The vote confirming that only majority congressional votes be needed to regulate navigation, of particular value to the North, passed unanimously immediately before the fugitive slave clause was approved without dissent. Although the subject matter was undoubtedly distressing to some delegates, the content was not. Few Northerners had any desire to have their states become havens for slaves who fled the South.


  A pair of seemingly small but important changes were made in arriving at the fugitive slave clause’s final wording. As introduced by Butler, the provision referred to persons “legally held to service in one state” who were to be returned to the person “justly claiming their service.” The words “legally” and “justly” were deleted at two separate stages in the drafting process, so the Constitution neither affirmed nor denied the legality of state slavery laws nor the justice of a slaveowner’s claim for the return of an escaped slave.


  The final result was that slaveholding states won their substantive goal of embedding slavery into the Constitution under the federal ratio, putting off a decision on the foreign slave trade for at least two decades, and securing a provision for the return of fugitive slaves. In realizing those gains, southern delegates tried to insert wording to legitimize property in man but raised no great objections when they won the practical advantage without gaining the definitional one. In the decades ahead, slaveowners argued there was no meaningful difference between a constitutional recognition of slavery and explicit constitutional language sanctioning it. They claimed, too, that the Constitution did authorize, not just recognize slavery. Northern disagreement on that point became an enduring source of sectional division, one the Supreme Court attempted to resolve in its 1857 Dred Scott decision.


  After the August fights over slavery and shipping laws, in the first two weeks of September a protracted debate followed over the executive branch, the convention’s most contentious issue after allocation of power in Congress. That contest produced an additional slave-state gain. Differing groups favored selecting the president by popular vote, or a vote in the Senate, or votes in the state legislatures. The committee formed to resolve the issue produced a complicated Electoral College formula calling for the state legislatures to decide on the means to choose presidential electors. The choice could be made by legislative, popular statewide, or district votes. Then, electors would cast ballots for two candidates, one of them at least from another state. The person receiving a majority of votes would be declared the winner. If a tie ensued with two candidates having a majority, the House would choose between them, and if unable to do so would then vote from among the top-five vote getters. A state’s allocation of electors would be based on the size of each state’s congressional delegation, a decided advantage to small states given their equal votes in the Senate and to the slave states given the federal ratio’s augmentation of their votes in the House. Within a few years of ratification, the system’s defects became apparent, and it remains a target of criticism now with its ability to select a president by winning the electoral vote with a minority of the popular vote.


  With its work near an end, the convention appointed a committee on style to put its resolutions into a proposed final form. As a member of that committee, Gouverneur Morris secured his place among the nation’s Founders as the principal drafter of the document presented to the convention. On September 17, delegates Mason and Randolph of Virginia and Gerry of Massachusetts refused to sign, but George Washington and thirty-eight others from twelve states did. The Constitution of the United States was ready to be sent to the Confederation Congress, to the state legislatures for their information, and to the people represented in state conventions for ratification.
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  Accounts to their legislatures by two convention delegates provide fitting bookends to how slavery was addressed in Philadelphia. One comes from Luther Martin of Maryland, who walked out of the convention before it completed its work. He was described by a fellow delegate as “so extremely prolix, that he never speaks without tiring the patience of all who hear him.”86 No doubt that judgment carried some truth, but Martin, who opposed ratification, also held deep convictions. To have in “a government formed pretendedly on the principles of liberty and for its preservation,” he wrote in his legislative report, “a provision not only putting it out of its power to restrain and prevent the slave-trade, but even encouraging that most infamous traffic, by giving the States power and influence in the Union, in proportion as they cruelly and wantonly sport with the rights of their fellow creatures, ought to be considered as a solemn mockery of, and insult to that God whose protection we had then implored, and could not fail to hold us up in detestation, and render us contemptible to every true friend of liberty in the world.”87


  Charles Cotesworth Pinckney saw it in an entirely different light, telling the South Carolina legislature that “we have secured an unlimited importation of negroes for twenty years. Nor is it declared that the importation shall be then stopped; it may be continued. We have a security that the general government can never emancipate them, for no such authority is granted; and it is admitted, on all hands, that the general government has no powers but what are expressly granted by the Constitution. . . . We have obtained a right to recover our slaves in whatever part of America they may take refuge, which is a right we had not before. In short, considering all circumstances, we have made the best terms for the security of this species of property it was in our power to make.”88


  Both men were wrong. The account of history has not excoriated the Constitution—quite the opposite. As to Pinckney’s assertion, emancipation, when it first came, was invoked as a war power inherent in the Constitution.


  The convention delegates as a whole also got some things wrong. They failed to foresee the rise of political parties organized around ideological principles expressing economic interests, a political reality that set in as soon as the new government started to function. Instead, the delegates saw the most challenging barrier facing them as a clash of interests between large and small states. That was true within the confines of allocating power within Congress, but not true beyond that struggle. Only as the debate progressed did the larger sectional divide between North and South, free and slave, gain clarity.


  Some delegates left the convention believing that slavery had been set on a course of ultimate extinction, a belief reinforced when the slave trade was legally abolished in 1808. In a December report to the Pennsylvania ratifying convention, James Wilson wrote that he considered the constitutional provision authorizing a ban on the foreign slave trade “as laying the foundation for banishing slavery out of this country.”89 That belief was a self-induced delusion.


  Other delegates left Philadelphia believing that slavery was secure where it then existed. It was, even up to the outbreak of the Civil War. No Congress or president up to that time attempted to abolish or intervene in slavery in any state where it already existed. In the speech that propelled him into prominence as a leading Republican candidate for president, Abraham Lincoln’s 1860 Cooper Union address included the assertion aimed directly at the white South that “Republican doctrines and declarations are accompanied with a continual protest against any interference whatever with your slaves, or with you about your slaves.”90 As Madison put it to Virginia’s ratifying convention, “No power is given to the general government to interpose with respect to the property in slaves now held by the states.”91
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  The crucial issue on which the delegates held conflicting views was whether the Constitution gave the government power to restrict or prohibit slavery in territory that then did or in the future would belong to the United States. The slavery prohibition in the Northwest Ordinance and Article IV’s wording that “Congress shall have Power to . . . make all needed Rules and Regulations respecting the Territory or other Property belonging to the United States” gave strength to a northern conviction that slavery could be confined. The white South saw the issue in an exactly opposite light. By restricting slavery prohibition to territory north of the Ohio River, the ordinance implicitly sanctioned its existence south of it. Further, a Congress limited to only those powers explicitly enumerated could not control slavery in territories outside those in the Northwest Ordinance, as no such specific power was granted.


  In confronting their convention differences, the delegates faced a choice between the imminent catastrophe of a breakup into sectional confederacies or, in terms of slavery, possible longer-term conflicts over an institution that many depended upon, even more profited from directly or indirectly, and none could then and there fundamentally alter.


  The delegates also fully grasped the positive inducements to working through sectional differences for the sake of union. The Constitution gave assurance that all regions could flourish economically in a union strong enough to stand as an independent nation. The right to property was secure, for whoever owned it and of whatever kind. Historian Richard Beeman insightfully summarized the convention’s treatment of slavery, writing, “If there is a villain in this story it is the collective indifference of the Founding Fathers to the inhumanity of the institution to which they gave sanction. It was an indifference born both of their sense of innate superiority over African Americans and of their preoccupation with protecting property rights, even if that meant accommodating themselves to a ‘necessary evil.’”92


  The document the Framers produced recognized slavery’s existence but did not give it formal sanction, leaving it as a state institution, not a national one. The words “slave” and “slavery” did not appear in the document so that those odious terms were not subject to direct attack in northern states during ratification. Southern conventions accepted assurances that slavery was secure. Objections to slavery or clauses recognizing it in the Constitution played a minor role in northern ratification conventions.93


  The white southern strategy to embed slavery in the founding document was successful, even though an explicit recognition of the right of property in man was excluded. The concessions granted to secure southern compliance were hardly compromises. The only real concession the South granted was acceptance of majority congressional votes to regulate navigation, a trade-off paid for twice, once certainly at the price of delaying consideration of banning the slave trade and again probably at the price of adopting a fugitive slave clause. The Deep South states did not give up anything in return for securing the federal ratio because they wanted proportional representation in the first place, only on their own terms. The prospective ban on the foreign slave trade coincided with the interest of Virginia and Maryland slaveowners to sell their excess human property to states in the Deep South.


  What the sum of the accommodations did realize was a new government, part republic and part federal. It had three distinct branches and limited enumerated powers containing a pair of elastic clauses that were understood differently by different delegates and different leaders who came after them.


  They also produced a chance for the nation to survive. Survive, grow, and prosper it did, until the internal contradiction between freedom and slavery challenged its survival at the cost of hundreds of thousands of lives in civil war.


  Footnotes


  *In his notes, Madison commonly quoted an individual using the pronoun “he,” so his texts read “Mr. Smith said, ‘He would oppose the measure,’” rather than “Mr. Smith said, ‘I will oppose the measure.’”


  *During most of the convention, delegates spoke of the legislature, the first branch, and the second branch, terms that later became the Congress, the House of Representatives, and the Senate. For readability, the more modern terms are used in this text.



  

  CHAPTER 2


  The Federalist Era


  A RAINBOW OF trends formed the arc of definition during the republic’s first decade. Revolution and war in Europe divided politics in the New World along a fracture line roughly equivalent to that in the Old World. Tumult in France and Great Britain’s will to impose order were reflected in America by those inspired by the French revolution’s call to liberty and equality and those drawn to Britain’s conservative standard of continuity and security. Domestic politics split along a line of those dedicated to consolidating the Revolution by the triumph of republican principles and those seeking to consolidate the federal government’s ability to function effectively. Over time the divisions evolved into separate political movements that later became political parties.


  A primary distinction between these trends was sectional, most markedly between the Deep South and New England, more generally between those states south of the Mason-Dixon line and those north of it. Beneath it all lay the tectonic rift between slave and free. During the decade slavery only occasionally became the open flash point of public conflict, as controversy over foreign and domestic policy was fought out between Federalist proponents of the first two administrations and the standard of republicanism that Thomas Jefferson articulated.


  In early 1789 as the new government assembled in New York City, it had the unique job of inventing itself based on the 4,400 words in the Constitution. Ratification had been a close-run thing, but once accomplished the venture’s precariousness persuaded many who doubted it to rally to it as the only choice at hand. The government had an unfaltering asset in George Washington, elected president by a unanimous Electoral College vote. Massachusetts’s John Adams was elected vice president. Washington drew Alexander Hamilton to his side as treasury secretary. He recalled Jefferson from a diplomatic post in France to become secretary of state. James Madison was the president’s close adviser and chief lieutenant on the floor of the House of Representatives. The Revolution’s trusted elite were in charge.


  The First Congress consisted of the original eleven ratifying states, but it was soon expanded once North Carolina and Rhode Island adopted the Constitution. Political parties did not then exist, but those broadly in support of Washington’s administration became known as Federalists, taking the name from the pro-Constitution newspaper articles largely written by Hamilton and Madison during the ratification struggle. The opposition, also only loosely affiliated, became by default the Antifederalists, a moniker that evolved into Republicans or Democratic Republicans. Although members of neither group initially saw themselves nor voted as a bloc, in general terms Washington could count on majorities in both houses. The Senate was composed of eighteen Federalists and eight Anti-federalists, five of those from the six southern states. Membership in the House included thirty-six Federalists and twenty-eight Antifederalists, twenty-one of those from the South.1 A foreshadowing of a later more explicit sectionalism was apparent at the outset.
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  The first session of the First Congress was devoted
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