
		
			Advance Praise for The Electoral College

			“Over the years, no feature of the Constitution has attracted more criticism than that strange creature called the Electoral College. Thomas Weaver has made that history into a story with an intriguing cast of characters, some familiar, several new to me. If you want to know why it is so hard to do away with this long standing anachronism, Weaver’s story will help you understand.”

			—Joseph Ellis, Professor Emeritus of History, Mount Holyoke College, Author of Pulitzer Prize–winning Founding Brothers:  The Revolutionary Generation

			“Thomas E. Weaver uses fun, adventure-filled stories to engage the reader with the history of America’s unique form of presidential election from its beginnings to the present. His even-handed research and stellar writing style tell the story of our nation in a way that informs, surprises, and delights.”

			—Dave Hunt, former Speaker and Majority Leader,  Oregon House of Representatives

			“Weaver makes excellent use of well-chosen, vivid anecdotes and a clear, lively writing style in order to offer an engaging and insightful analysis of a topic that in less skilled hands could easily be offputtingly dry or arcane. Two other compelling aspects of the manuscript are that the subject matter is of obvious urgent contemporary concern, and that the author has ferreted out underappreciated narratives of women and minorities that are nevertheless central to understanding the historical development of the Electoral College system.” 

			—Gregory S. Aldrete, Professor Emeritus of History and Humanities, University of Wisconsin-Green Bay, author of Daily Life  in the Roman City: Rome, Pompeii, and Ostia
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Introduction

			A Tale of  Two Vice Presidents

			On February 11, 1801, Congress met for the fourth time for the purpose of counting the Electoral College certificates of the various states from the presidential election of the previous fall—a story we will explore in more detail in Chapter 4. Vice President Thomas Jefferson presided over the session, acting in his capacity as president of the Senate.

			Proceeding roughly from north to south, from New Hampshire to Georgia, each of the certificates was opened by one of three congressional tellers and handed to Jefferson, who announced its contents.1 As he neared the end of his task, the results, which had been anticipated for weeks, were clear: Jefferson and Aaron Burr had tied. According to the constitutional provisions in effect at the time, in the event of a tie, the House of Representatives was required to select the president from the two contenders, with each state receiving exactly one vote.

			When Vice President Jefferson received the last certificate, however, Senator William Wells, one of the tellers, noticed that Georgia’s electors, although apparently intending to cast four votes for Jefferson and four votes for Burr, had generated an election certificate defective on its face. Wells handed the certificate to Jefferson, commenting loud enough to be overheard that he was undecided as to the “proper course to be pursued by the tellers.”2 Rather than “sign and certify” a “List of all Persons voted for,” as required by Article II, Section 1 of the Constitution, the Georgia certificate simply contained a list of names. Noticeably absent from the certificate was the certification that the men whose names were listed under Thomas Jefferson and Aaron Burr in fact voted for those two men.

			[image: ]

			The deficiencies in the Georgia Certificate of 1800 are made clearer when compared to the Georgia Certificate of 1796, which contains the requisite certification. The 1796 Certificate states the electors met at a “place directed for the Electors to meet for the Election of President” where “Thomas Jefferson of Virginia” received four votes and “George Clinton of New York” received four votes. It concludes, “We the underwritten Electors do certify the above to be a true” list of the votes cast, followed by four signatures.

			What went through Jefferson’s mind when he was handed the defective certificate? Jefferson’s prospects in the expected House vote were far from certain. Although Jefferson and Burr were from the same political party, the Democratic-Republicans, the majority of representatives belonged to the Federalist Party, which deemed Burr the better candidate. Did Jefferson contemplate discounting the Georgia certificate entirely? This would have prevented either Jefferson or Burr from receiving a majority of the Electoral College votes, and according to the Constitution, opened up the House election to the top five candidates, a group that included John Adams, the incumbent president and member of the Federalist Party. Even more radical, did Jefferson contemplate counting Georgia’s four votes for himself and discounting its four votes for Burr, making himself the sole person to receive a majority of the votes and avoiding a House vote entirely?

			[image: ]

			Whether these, or any other thoughts, flashed through Jefferson’s mind is unknown. What is known is that Jefferson proceeded with barely a pause as if the Georgia certificate was facially valid, announcing four votes each for himself and Burr.3 As one newspaper tersely summarized the events later that month, “The votes from Georgia, were rather informal—but accepted.”4

			 

			Twenty-two decades later, at precisely 12:59 on the afternoon of January 6, 2021, Congress again convened for the purpose of counting the electoral certificates.5 As had been true in 1801, the anticipated result of the Electoral College vote was well known. Everyone in attendance knew that, barring any unforeseen circumstance, former Vice President Joseph R. Biden would be formally elected the forty-sixth President of the United States by a vote of 306 to 232 against his opponent, President Donald J. Trump. As had also been true in 1801, the man presiding over the session, Vice President Michael R. Pence, was a major candidate, running for a second term as vice president.

			As Vice President Pence led the one hundred senators across the Capitol Building and into the House chamber, President Trump was just finishing a speech he had begun an hour earlier in front of the White House. In the speech, Trump claimed to have “won this election by a landslide,” accused Democrats of election fraud, and faulted “weak Republicans” for turning a blind eye to the fraud.6 Trump extorted his followers to “never give up, never concede.”

			In particular, Trump took aim at Vice President Pence, calling on him to “do the right thing” while certifying the Electoral College votes, urging him to somehow use his role as President of the Senate to disrupt or change the election results. According to Trump, “States want a revote. The states got defrauded. They were given false information. They voted on it. Now they want to recertify. They want it back. All Vice President Pence has to do is send it back to the states to recertify, and we become president, and you are the happiest people.”

			Like Jefferson before him, there was an apparent opportunity for the man entrusted with safeguarding America’s democracy to alter the results of the election. And Trump was calling on Pence to do just that.

			 

			On Election Day—November 3, 2020—there were many that believed the election could be a repeat of what had happened 2016, with Trump losing the popular vote but prevailing in the Electoral College. Close races in states like Georgia, Wisconsin, Pennsylvania, and Arizona made that a possibility. In the final tally, however, Biden won most of the close states, securing both the popular and electoral vote.

			President Trump’s reaction to the loss was as forceful as it was unprecedented. Refusing to concede the election, he repeatedly accused Democrats of fraud and corruption despite a lack of credible evidence. Judges systematically dismissed scores of lawsuits filed in state and federal courts on behalf of the Trump campaign, noting they were without legal or factual foundation. Still, President Trump persisted in his claims. As the official date for counting the election certificates approached, there was, for the first time in America’s history, the realistic threat that the transfer of power from one president to the next would be accompanied by violence and insurrection.

			The final step in the presidential election process is for states to send election certificates to Washington announcing their Electoral College votes. According to current congressional rules, on the first Wednesday of January, the certifications are opened and counted, assuming the certificate appears “in regular form and authentic” and absent a timely objection. At the conclusion of the session, the president and vice president are formally announced. Objections must be made in writing, signed by at least one representative and one senator, and allege clearly and concisely, without argument, that the vote or votes are were “not regularly given.” Upon receipt of an objection, the two chambers separate and take debate on the objection for up to two hours before taking a vote. In order for the objection to be sustained, a majority of both the House of Representatives and the Senate must agree that the objection is valid.

			As January 6 approached, Trump called for his supporters to gather outside the White House for a “Save America Rally” to protest the congressional vote. Thousands responded. The rally began at 9 a.m. with speeches from multiple Trump supporters, including his son, Donald Trump, Jr., and personal attorney, Rudy Giuliani. Just before noon, Trump himself joined the crowd and began his hour-long speech. Trump concluded the speech with a call to action. “And we fight. We fight like hell, and if you don’t fight like hell, you’re not going to have a country anymore…. So we’re going to, we’re going to walk down Pennsylvania Avenue. I love Pennsylvania Avenue, and we’re going to the Capitol and we’re going to try and give—the Democrats are hopeless. They’re never voting for anything, not even one vote. But we’re going to try and give our Republicans, the weak ones, because the strong ones don’t need our help. We’re going to try and give them the pride and boldness that they need to take back our country.”

			As Trump gave the speech, supporters started breaking away, walking along Pennsylvania Avenue toward the Capitol. When they arrived, they confronted the Capitol police standing in front of the building. At the end of the speech, the remaining supporters started the one and a half mile trek to the Capitol Building. At 1:05 p.m., as Vice President Pence entered the House chamber, his staff released a public letter announcing he would not do anything to interfere with the electoral count, saying, “My oath to support and defend the Constitution constrains me from claiming unilateral authority.”

			The opening of the electoral certificates, per current congressional rules, commenced with Alabama and proceeded in alphabetical order. Alabama’s certificate appeared to be “in regular form and authentic,” and announced nine electoral votes to Trump for President and nine electoral votes to Pence for Vice President. No objections were noted. Alaska likewise cast its three votes for Trump and Pence. Again, no objections were noted. Next came the certificate of Arizona, which cast its eleven votes for Biden for President and Kamala D. Harris for Vice President. This time, Representative Paul Gosar of Arizona, joined by Senator Ted Cruz of Texas, objected in writing, stating the electoral votes were, “under all the circumstances known, not regularly given.” A proper objection having been lodged, the two chambers separated to debate the objection. The time was 1:12.

			For nearly two hours, representatives and senators stood in their respective chambers, giving speeches in favor of or opposing the objection. In the House of Representatives, eleven speeches were made: six, all Republicans, in favor of the objection, and five, all Democrats, against.

			[image: ]In the Senate, something different happened. The first Senate speech was made by then-Senate Majority Leader Mitch McConnell. Unlike his Republican colleagues on the House side, the senator chose to speak—not in favor of the objection, nor in favor of Trump—but in support of the Electoral College. The time was 1:35. He argued, “If this election were overturned by mere allegations from the losing side, our democracy would enter a death spiral. We would never see the whole nation accept an election again. Every four years would be a scramble for power at any cost. The Electoral College, which most of us on this side been have defending for years, would cease to exist, leaving many of our states with no real say at all in choosing a president. The effects would go even beyond the elections themselves. Self-government, my colleagues, requires a shared commitment to the truth and a shared respect for the ground rules of our system.”

			In response to Trump’s claims that he had won “by a landslide,” McConnell noted, “This election actually was not unusually close. Just in recent history, 1976, 2000, and 2004 were all closer than this one. The Electoral College margin is almost identical to what it was in 2016.”

			While Congress continued about its business inside, the Trump supporters outside the Capitol continued theirs. They breached the barricades, pushing the Capitol Police closer and closer to the building. At approximately 2:15, the first Trump supporters entered the Capitol, first by breaking a window and climbing through, and then through doors opened from the inside.

			A recess was hastily called in both chambers while representatives and senators scattered to their offices or other hiding places. Vice President Pence was quickly escorted out of the Senate chamber by the Secret Service, narrowly missing a confrontation with the rioters.7 A tweet from President Trump at 2:24 announced, “Mike Pence didn’t have the courage to do what should have been done to protect our Country and our Constitution, giving States a chance to certify a corrected set of facts, not the fraudulent or inaccurate ones which they were asked to previously certify. USA demands the truth!” Within moments of the tweet, the rioters were demanding, “Where’s Mike Pence?” In front of the Capitol Building, a group of Trump supporters installed makeshift gallows and chanted, “Hang Mike Pence!”8

			After nearly six hours, order was finally restored, allowing the Senate to reconvene at 8:06 and the House at 9:02. In the Senate, Vice President Pence made the first speech proclaiming, “To those who wreaked havoc in our Capitol today, you did not win. Violence never wins. Freedom wins. And this is still the People’s House.” Senator McConnell spoke second, building on the words he had declared prior to the attack. “This failed attempt to obstruct the Congress, this failed insurrection, only underscores how crucial the task before us is for our Republic.”

			At 3:11 a.m., Congress concluded its constitutionally mandated task of counting and certifying the electoral votes. The final vote was as anticipated, 306 for Biden/Harris to 232 for Trump/Pence. Just as had happened two centuries earlier, when Jefferson also had the opportunity to disrupt the count to his own advantage, every vote had been counted and the results certified. To paraphrase Senator McConnell, the insurrectionists had failed to shake us from our shared commitment to the truth and the ground rules of our system, as laid out in our Constitution.

			 

			The events of January 6, 2021, almost too recent to be considered history, are just the latest episode in the two-and-a-half century story of the Electoral College. Criticized by many, praised by some, understood by few, the Electoral College has existed as long as the Constitution itself.

			This book began as a project of genuine exploration after the contested election of 2016 when, for the fifth time in American history, a person who lost the popular vote was elected president. I felt instinctively that there was something to be gained by going back and looking at the Electoral College with fresh eyes. Why did the founders opt to have the country’s chief executive chosen by neither Congress nor the people? Is the Electoral College an antiquated relic of a time long past, or does it have continued relevancy?

			The Electoral College is the peculiar creation of the 1787 Constitutional Convention, what Pulitzer Prize–winning historian Joseph Ellis calls an “odd inspiration.”9 Alexander Hamilton, responding shortly after the Constitutional Convention of 1787 to a variety of criticisms to the document, called the Electoral College “almost the only part of the system, of any consequence, which has escaped without severe censure.”10 Hamilton expressed the opinion that while “not perfect, it was at least excellent.”

			But once enacted, the Electoral College has been subjected to early, consistent, and withering criticism. Critics have called it “antiquated,”11 “irrelevant,”12 “archaic and immoral,”13 “clumsy,”14 “useless,”15 “racist,”16 and “viciously, unnecessarily undemocratic.”17 The election of 1800, which had exposed glaring defects, had forced major modifications to the Electoral College in the form of the Twelfth Amendment. Representative George McDuffie of South Carolina, speaking nearly a year before the contested election of 1824, concluded that while the Electoral College was originally believed to be the “most unexceptional” provision of the Constitution in 1787, it had proved over time to be the most “imperfect.”18

			When it comes to the original provisions of the Constitution, only slavery and less-than-universal suffrage have been more criticized than the Electoral College. Yet while the former two have been corrected by constitutional amendment or judicial fiat, the Electoral College persists. This is true despite the fact that there have been more proposed constitutional amendments to modify or eliminate the Electoral College than any other topic—with the possible exception of equal rights for women. In fact, the first such proposal came in July of 1788 from the New York Ratification Convention, just ten months after the conclusion of the Constitutional Convention and nearly a year before George Washington was sworn in as the country’s first president.19

			Despite nearly two-and-a-half centuries of criticism, the Electoral College has shown remarkable durability and resilience. The purpose of this book is to understand why. We will analyze the Electoral College carefully from all angles: its strengths, weaknesses, proponents, and opponents. But this is not a scholarly analysis assessable only to law professors or policy wonks. Rather than present names, dates, places, numbers, and statistics in their raw form, this book tells the story of the Electoral College through the eyes of the people who lived it and shaped it. Rather than being a partisan pitch to either abolish or retain the Electoral College, it illustrates the ways in which the system has failed and the ways in which it has succeeded.

			In each chapter, you’ll find the broader story of the Electoral College as it relates to several key elections as well as analysis of legal aspects of the Electoral College. Most important, though, are the stories of people and events that helped to shape the Electoral College, from major figures such as George Washington and James Madison to everyday people such as James Watson, a former slave voting in his first presidential election. Although some names, primarily of affluent white males, will likely be familiar, many of the highlighted stories of Black people, women, and everyday citizens have previously been relegated to only minor footnotes, or never told at all.

			This is true even though the story of the Electoral College and the story of American slavery are inseparably intertwined and were so from the beginning. America’s “peculiar institution,” as slavery was euphemistically called in the nineteenth century by polite society, was explicitly recognized in the 1787 Constitution and profoundly affected the way the founders envisioned the Electoral College. And long after the Thirteenth Amendment abolished slavery, its impact continues, creating a legacy that many argue still impacts the Electoral College today. Film documentarian Michael Moore may have expressed this view best shortly after Donald Trump won in 2016 by observing the “irony” that a man who “repeatedly made racist comments on the campaign trail would benefit from a law from the 1700s to placate the slave states.”20

			In 1787, a group of men who had experienced despotic rule and revolution firsthand created an election framework they hoped would stand against the threat of monarchial and totalitarian control. In doing so, they compromised on many of their other ideals. Espousing democracy, they chose a system that is inherently undemocratic. Claiming that “all men are created equal,” they justified a system where large swaths of the population were disenfranchised, enslaved, or both.

			Yet that criticism brings us back to January 6, 2021, when a group of rioters stormed the Capitol Building to pressure Vice President Pence and members of Congress to do what Vice President Jefferson had declined to do: reject the election certificates and undo the election results. Reviewing the events of that day, I cannot help but ponder whether, flawed though it may be, the Electoral College won when it mattered most—when violence and insurrection upended our cherished history of the peaceful transfer of power. Had the Founders in fact created a system best equipped to prevent the despotism they fought a revolution to overcome?

			
			
		

		




Chapter One

			The Election of 1836:  Mr. Johnson Goes to Washington

			In almost 250 years of United States presidential elections, only once, on February 8, 1837, has the Senate been called upon to choose a vice president. As required by the Twelfth Amendment, if any person fails to secure a majority of the Electoral College votes for vice president, the Senate chooses the vice president from the top two vote getters. In the election of 1836, although the Democratic candidate and President Andrew Jackson’s handpicked successor, Martin Van Buren of New York, received the electoral majority required to win outright with 170 Electoral College votes (out of a possible 294), his running mate, Richard M. Johnson of Kentucky, received only 147 votes. The vice presidential election moved to the Democratic-controlled Senate to choose between Johnson and the second-place finisher, Whig Party candidate Francis Granger of New York. Johnson was promptly elected vice president on the first ballot.

			The election of 1836 has often been relegated to the footnotes of American history, better suited for barroom trivia than serious scholarship. But a more careful examination of the events of the 1836 election reveals important facts about American political history in general and the Electoral College specifically.

			Johnson had come to national attention in much the same way as his political mentor, Andrew Jackson. Just as the turning point in Jackson’s career had been his victory at the Battle of New Orleans during the War of 1812, the turning point of Johnson’s career was the Battle of the Thames during the same war. Until then, Johnson was a minor representative from the state of Kentucky. When war was declared on Britain, Johnson raised up a small battalion of Kentucky volunteers and joined General William Henry Harrison near Detroit, in what is now southern Ontario, to engage a force of British and Native American soldiers. During the ensuing battle, Representative (now Colonel) Johnson led twenty soldiers into a swamp swarming with enemy soldiers led by Shawnee Chief Tecumseh. What happened next, according to historian Christina Snyder, lives “in the shadowlands between history and myth.” Johnson emerged bloody and disoriented, riding an equally bloody horse. Behind him, Tecumseh lay dead in the swamp, apparently at Johnson’s hand.1

			In 1824, when Andrew Jackson won a plurality, but not a majority, of both the popular vote and the Electoral College vote, Johnson supported Jackson’s presidential bid. When the House of Representatives chose instead to make John Quincy Adams the president—a story we’ll explore in depth in Chapter 5—Johnson declared himself a Jacksonian for life, a pledge from which he never wavered.

			For Americans looking to generate and celebrate an American ethos, the War of 1812 was a disappointment. Battle victories were few, the White House had been burned to the ground while President James Madison fled, and the country received few concessions when the Treaty of Ghent ended the war. The war’s few high points became a cause célèbre, including the naval victory at Fort McHenry that produced what would eventually become the national anthem, General Harrison’s victory at the Battle of Tippecanoe that would eventually ensure his election as the nation’s ninth president, and Jackson’s decisive but inconsequential victory at New Orleans, which was fought a month after the end of the war. To this list, we can add Richard M. Johnson, the death of Tecumseh, and the Battle of the Thames.

			Viewed from a twenty-first century lens, Johnson is a complex figure. He believed that the way to solve the country’s Native American problem was through education and integration, schooling them in western language, customs, and religion. To that end, Johnson started the Choctaw Indian Academy, a boarding school for Native American students in Great Crossings, Kentucky. His partner in the endeavor was Julia Chinn, a biracial Black and white woman, who spent her entire life enslaved, first owned by Johnson’s parents and then gifted to Johnson. Soon after Chinn moved in with Johnson to become his housekeeper, she became his mistress, eventually giving birth to two daughters. At the Choctaw Indian Academy, Chinn’s authority was equal to Johnson’s, arguably even greater, given that Johnson lived for up to six months of the year in Washington, D.C., tending to the nation’s politics.

			What makes Johnson unique for the period is not that he was having sexual relations with his slave, a dreadful reality for untold thousands of enslaved women. What makes Johnson unique was that he openly and unapologetically acknowledged the relationship and his paternity of the girls, going so far as to refer to Chinn as his “wife,” although state-recognized marriage was not a legal possibility. Although there is evidence suggesting a loving and devoted relationship between Johnson and Chinn, it is difficult to look through a modern lens and call the relationship equal, given that Johnson never freed Chinn, who died still enslaved and the mother of enslaved children. Only after her death did Johnson free his daughters.

			If the relationship between Johnson and Chinn makes you uncomfortable, you are not alone. Historians have struggled for nearly two centuries to make sense of their unorthodox arrangement. The temptation to juxtapose their relationship with that of President Thomas Jefferson and his enslaved mistress, Sally Hemings, has proved irresistible. On the one hand, both Chinn and Hemings were born and died enslaved, having spent their entire adult lives in a sexual relationship with a powerful politician who literally owned them. The fact that the men were benevolent masters only highlights the fact that failure to please them could have resulted at any time in either woman being sold to another, undoubtedly less benevolent, master. On the other hand, although a scintilla of evidence exists that Jefferson expressed affection for Hemings in private, he never publicly acknowledged the relationship or admitted paternity of her children. Further, while Jefferson invested heavily in Sally’s brother, James, first sending him to an elite Parisian culinary school and then freeing him from bondage, he treated Sally as no more than a housekeeper and nanny. This is in substantial contrast to Johnson, who openly acknowledged his relationship with Chinn, his paternity of her daughters, and entrusted her with significant financial and business responsibilities.

			From the perspective of antebellum America, however, Johnson’s personal life is even more extraordinary. That Johnson was able to further his political career in a slave-holding Southern state like Kentucky while openly enjoying his personal life is a testament to his political acumen. To many, he was a war hero, a respected politician, and a loyal supporter of Andrew Jackson and the Democratic Party. To others, Johnson was a radial subversive, supporting assimilation of the savages, open sexual relations with slaves, and acceptance of racially mixed children.

			The 1836 Democratic presidential nominee, Van Buren, a New Yorker, needed a Southerner on the ticket to maintain the Northern and Southern balance of power that both political parties employed prior to the Civil War. It was purportedly Andrew Jackson himself who suggested Van Buren choose Johnson as his running mate, which, if true, would not be surprising given what we know about Jackson’s controlling influence in the Democratic Party.

			While the majority of Kentuckians were willing to look the other way when it came to Johnson’s personal life, many other Southerners were not. Van Buren and Johnson won Virginia’s 1836 popular vote with 56 percent of the vote in the general election, thereby entitling both of them to the state’s twenty-three electors. When it came time for the Electoral College to vote a month later, Virginia’s electors, repulsed by Johnson’s public relationship with Chinn and his acceptance of his biracial daughters, refused to vote for him, choosing instead South Carolina Senator William Smith. This sent the decision to the Senate. Although Johnson’s election by the Democratic-controlled Senate was a foregone conclusion, Senators John C. Calhoun and William C. Preston, both Democrats from South Carolina, refused to vote, unwilling to choose between a subversive Southerner and his Whig opponent. Eyewitness reports indicate that the decision was much “remarked [upon] and considered ominous in the then temper of the state.”2 Twenty-four years later, this ominous temper still unabated, South Carolina became the first state to secede from the Union.

			 

			The Electoral College, a phrase that does not appear in the Constitution but which has come into such common usage that its title is retained, was the method chosen by the attendees of the 1787 Constitutional Convention for the selection of the president of the United States. The Electoral College, described in the second, third, and fourth paragraphs of Article II, Section 1, provides that each state receives a number of electors, chosen in such manner as the state legislature directs, equal to the sum of its representatives and senators. These electors vote by ballot on a single day and send their certificates to Congress, which opens the certificates and counts the votes in a joint session presided over by the vice president. Originally, electors voted for two people, at least one of which must be from a different state than the elector, with the top vote getter being declared president and the second-place vote getter being declared vice president. This system was replaced in 1804 with the passage of the Twelfth Amendment to require the electors to vote separately for president and vice president, for reasons that will be discussed in Chapter 4.

			From the outset, the Electoral College has been controversial. There have been hundreds of congressional proposals to amend the Constitution to modify or eliminate the Electoral College. There were more than 130 such proposals in Congress before the start of the Civil War. In the early years, most of the proposed amendments were designed to modify, rather than eliminate, the Electoral College. Of all of these proposed modifications, five were successful. The Twelfth Amendment, ratified in 1804, changed how electors vote for president. The Fourteenth Amendment, ratified in 1868, changed how representatives (and by extension electors) are apportioned among the states and eliminated the three-fifths clause, which held that slaves are to be counted as three-fifths of a person. The Twenty-third Amendment, ratified in 1961, permitted the District of Columbia to participate for the first time in the Electoral College. Additionally, the Electoral College is briefly mentioned in the Seventeenth Amendment—which primarily requires senators to be popularly elected but also requires electors to possess the same qualifications as the members of the state legislature—and the Twenty-fourth Amendment, which prohibits the use of poll taxes for both voters and electors, ratified in 1913 and 1964, respectively. Starting after the contested election of 1824, however, there were increased calls, not just to modify the Electoral College but to replace it entirely with direct popular election.

			Criticisms of the Electoral College generally fall into three categories: (1) it fails to elect the president by direct vote of the people; (2) the power of electors to vote independently, becoming so-called “faithless electors,” threatens to undermine the democratically-elected winners of the election; and (3) it is an unnecessary vestige of antebellum America where compromise with the slave-holding states was required. We will explore each of these concerns in more detail throughout this book, but Johnson’s election as vice president in 1836 serves as an apt introduction to the concerns.

			The first, and most persistent, criticism of the Electoral College is its failure to directly elect the president. There have been, so far, five elections in United States history in which the person who won the popular vote failed to win the presidency, each of which will be explored in subsequent chapters. John Quincy Adams became president in 1824 after winning neither the popular vote nor the Electoral College vote, a fact that incensed Jacksonian Democrats like Johnson. Similarly, Rutherford B. Hayes in 1876, Benjamin Harrison in 1888, George W. Bush in 2000, and Donald Trump in 2016 were all elected by the Electoral College without winning the popular vote. In addition, several other elections have been extremely close. For instance, John F. Kennedy’s 303-to-219 Electoral College win in 1960 over Richard Nixon belies the fact that he won the popular vote by just a little more than 100,000 votes of the more than sixty-eight million votes cast.

			The second major criticism of the Electoral College is the existence of so-called “faithless electors.” In the 1836 election, each of Virginia’s twenty-three electors were “faithless” to their pledge to vote for Johnson for vice president. The existence of faithless electors is controversial and counterintuitive to a democratic form of government. Voters are understandably repulsed by the idea that their choice can be disregarded, especially since, for the past century, the names of the electors themselves rarely appear on the ballot and their identities are unknown to the average voter. We will look at the legacy of faithless electors in detail in the election of 1872 and again in 2016, after which the legality of faithless electors was addressed by the United State Supreme Court in the twin cases of Chiafalo versus Washington and Colorado Department of State versus Baca.

			The third major criticism of the Electoral College comes from its roots in slavery. In many ways, the Electoral College, like the three-fifths clause, was a compromise between the industrial North and agrarian slave-holding South. Jackson’s suggestion of Johnson for vice president to create Northern and Southern balance on the ticket in 1836 was not unique in antebellum America. What made 1836 unusual was that many Southerners perceived the Southern standard-bearer to be an imposter, a Southerner-in-name only, and a man who fostered anti-slavery and pro-Native sentiments. In the aftermath of the Civil War, after slavery was abolished and the three-fifths clause eliminated, you may wonder why an electoral system created in a spirit of compromise persists. There is also the question of whether the racist roots that created the need for the Electoral College still exert a harmful influence today over the electoral process.

			It is possible to see Vice President Johnson’s relationship with Julia Chinn as an allegory for the Electoral College. But for Johnson’s parents gifting Chinn to Johnson early in his life, he would not have met his “wife” and fathered two daughters with her. They appear to have both worked hard, made a good life for themselves and their two daughters, and tried to better the lives of the people around them. On the other hand, no matter how much they tried to ignore the reality of their circumstances, their relationship is forever tainted by Chinn’s status as an enslaved woman. Slavery created a power imbalance in the relationship and nearly derailed his political aspirations. Likewise, the Electoral College created a power imbalance between the Northern and Southern states which was only resolved by a bloody and costly war, and whose racial effects arguably continue to linger today.

			Despite withering criticism and the persistent attempts to eliminate the Electoral College, however, it also has many proponents who make a number of strong arguments for the institution. Four in particular stand out for us to explore: (1) the Electoral College is part of the compromise struck at the Constitutional Convention between large states and small states; (2) it makes possible the political stability that comes from having a two-party system; (3) it acts as a check on election day fraud; and (4) it makes democracy practical in a geographically vast and demographically diverse nation.

			It is true that while the Electoral College represents a compromise between the North and the South, it was also an integral part of the compromise between the large states and small states. As most of us learned in high school civics classes, one of the most challenging goals of the Constitutional Convention was to create a balance between states with differing populations. Under the Great Compromise, the Founders created a bicameral legislature made up of the House of Representatives and the Senate. Large states like Virginia and New York had a significant advantage in the House of Representatives, because the number of representatives were apportioned based upon population, while small states like Delaware and Rhode Island had the advantage in the Senate, where each state received two senators regardless of population. This compromise was carried over into the Electoral College.

			While the Founders could not have foreseen the advent of the modern two-party system, we can see, with the benefit of hindsight, how its creation was fostered by, even arguably compelled by, the Electoral College. By the time the Twelfth Amendment passed in 1804, the two-party system had become an entrenched and inseparable part of American politics. Every man elected president since the Twelfth Amendment has belonged to either the Democratic Party or its opposition party (the Whigs until 1856 and the Republican Party thereafter). While third-party candidates have existed in almost every election, even occasionally picking up a handful of states, after 1860, the only third-party candidate who had a realistic chance of breaking the two-party dominance was Theodore Roosevelt’s Progressive Party in 1912. Even Ross Perot, who received 19 percent of the popular vote in 1992, failed to receive a single Electoral College vote. Although the two-party system has its detractors, it has generated stability in presidential elections of the type largely absent in most other democracies.

			The Electoral College has also been touted as an important check on election fraud. This is the primary rationale relied on by Alexander Hamilton in the Federalist Papers. The theory is that while it is possible for local politicians and vote counters to corrupt an election in a small geographic area, the diversity of election systems throughout the country makes widespread fraud nearly impossible.

			Finally, the Electoral College makes democracy possible on a large scale in a geographically and demographically diverse nation. Major innovations in communication and transportation make plausible, at least in theory, presidential direct election after a national campaign. Even so, it is difficult to envision such a largescale national election without the two-party stability engendered by the Electoral College and the checks on fraud that it provides.

			In the pages that follow, we will explore these and many other perspectives. The elections covered will involve close votes, controversial outcomes, and angry people. But first, let us take a moment to raise a glass in celebration of the drafting of the document that brought us the Electoral College.

			
			
		

		




Chapter Two

			The Election of 1788–89:  The Birth of a Nation

			On September 17, 1787, the forty-two remaining delegates of the Constitutional Convention met for the last time to sign the document they had labored over for the entire summer. General George Washington, the Convention president, presided over the session.

			The delegates were among the top statesmen in the United States and represented twelve of the thirteen former colonies (Rhode Island refused to send any delegates) that had declared their independence from England eleven years earlier. For the past four months, they had labored hard to produce a completed document that would unify the thirteen states and create a nation based on democracy. The signatories included Alexander Hamilton of New York, who had first proposed the idea of the Convention; James Madison of Virginia, whose first draft had become the template for the final document; Benjamin Franklin of Pennsylvania, the oldest delegate, whose place of respect was second only to Washington himself; James Wilson of Pennsylvania, who had consistently advocated without success for a president chosen directly by the people; and Gouverneur Morris of Pennsylvania, the author of the Constitution’s stirring Preamble. Elbridge Gerry of Massachusetts, and George Mason and Edmund Randolph, both of Virginia, were present at the signing ceremony but refused to sign, citing such concerns as the lack of a Bill of Rights and what they perceived to be the improper balance between states and the federal government. Another thirteen delegates had long since absented themselves from the Convention, either to attend to personal business or in protest against the entire enterprise.

			[image: ]

			Following the signing ceremony, the delegates headed to City Tavern in Philadelphia, which had been their unofficial after-hours gathering place for the past four months. According to Washington’s journal, “The business being thus closed, the Members adjourned to the City Tavern, dined together and took a cordial leave of each other.” History does not tell us more about that celebratory dinner, but we do know what happened at a similar celebratory dinner three nights earlier.

			On Friday, September 14, 1787, while the delegates waited for the completed Constitution to be engraved onto parchment, a group of Revolutionary War veterans hosted a dinner at City Tavern to honor General Washington. According to the bar bill, “55 gentlemans” ate dinner and consumed fifty-four bottles of Madeira wine, sixty bottles of claret, twenty-two bottles of porter, twelve bottles of beer, eight bottles of hard cider, and seven large bowls of punch, almost certainly spiked with either rum, whiskey, or both. The bar tab also reflects the purchase of cigars, candles, and broken glasses. The nine musicians and seven waiters consumed another twenty-one bottles of wine.1 The total bill came to eighty-nine pounds, four shillings, and two pence, which, adjusted for inflation, brings the bill to roughly $18,000. The men were clearly in the mood to celebrate.

			Washington made the following understated notation of the merriment in his journal, “Friday 14th. Attended Convention. Dined at the City Tavern, at an entertainmt. given on my acct. by the City light Horse. Spent the evening at Mr. Meridiths.” Given this tendency to minimize, one imagines that the “cordial leave” the forty-two delegates took of each other on September 17, after four long months of blistering heat and debate, was more than just a group that “dined together.” In fact, I cannot help but imagine New York’s dandy, Hamilton, sporting the brightest clothing in the room, politely excusing himself from yet another long-winded story by the rotund octogenarian Franklin, stepping over broken glass to walk across the room to share a moment of reflection with Madison, wearing all black, while their mentor Washington looked on approvingly.

			What everyone in City Tavern that night knew, but probably did not voice, was that the Convention president would undoubtedly serve soon as the first United States president, chosen by a group of electors from each state for a four-year term. What they did not know, and could not know, is what would happen after that.

			 

			In order to understand how a group of electors came to choose George Washington to lead the fledgling nation, we need to start one hundred years earlier with the birth of Charles-Louis de Secondat, Baron de La Brède et de Montesquieu. Montesquieu, as he is usually called, was born in 1689 just south of Bordeaux, France. King Louis XIV, the Sun King, had been in power for forty-five years when Montesquieu was born, famously described his absolutist political style as “L’etat c’est moi
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