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			CHAPTER 1

			The Protected and the Unprotected

			Is the world’s greatest democracy and economy broken? Not compared to the Civil War years, or to the early 1930s. And not if one considers the miracles happening every day in America’s laboratories, on the campuses of its world-class colleges and universities, in offices and lofts full of developers creating software for robots or for medical diagnostics, in concert halls and on Broadway stages, or at joyous ceremonies swearing in proud new citizens. And certainly not if the opportunities available today to women, non-whites, and other minorities are compared to what they faced as recently as a few decades ago.

			Yet measures of public engagement, satisfaction, and confidence—voter turnout, knowledge of public policy issues, faith that the next generation will have it better than the current one, and respect for basic institutions, especially the government—are far below the levels of a half century ago, and in many cases have reached historic lows. So deep is the estrangement that 46.1 percent of American voters were so disgusted with the status quo that in 2016 they chose to put Donald Trump in the White House.

			It is difficult to argue that the cynicism is misplaced. From the relatively small things—that Americans are now navigating through an average of 657 water main breaks a day, for example—to the core strengths that once propelled America, it is clear that the country has gone into a tailspin since the post-war era, when John F. Kennedy’s New Frontier was about seizing the future, not trying to survive the present.

			The celebrated American economic mobility engine is sputtering. A child’s chance of earning more than his or her parents has dropped from 90 percent to 50 percent in the last fifty years. The American middle class, once the inspiration of the world, is no longer the world’s richest.

			Income inequality has snowballed. Adjusted for inflation, middle-class wages have been nearly frozen for the last four decades, and discretionary income has declined if escalating out-of-pocket health care costs and insurance premiums are counted. Yet earnings by the top one percent have nearly tripled. The recovery from the crash of 2008—which saw banks and bankers bailed out while millions lost their homes, savings, and jobs—was reserved almost exclusively for the top one percent. Their incomes in the three years following the crash went up by nearly a third, while the bottom 99 percent saw an uptick of less than half of one percent. Only a democracy and an economy that has discarded its basic mission of holding the community together, or failed at it, would produce those results.

			Most Americans with average incomes have been left largely to fend for themselves, often at jobs where automation, outsourcing, the near-vanishing of union protection, and the boss’s obsession with squeezing out every penny of short-term profit have eroded any sense of security. Self-inflicted deaths—from opioid and other drug abuse, alcoholism, and suicide—are at record highs, so much so that the country’s average life expectancy has been falling despite medical advances. Household debt by 2017 had grown higher than the peak reached in 2007 before the crash, with student and automobile loans having edged toward mortgages as the top claims on family paychecks.

			The world’s richest country continues to have the highest poverty rate among the thirty-five nations in the Organisation for Economic Co-operation and Development (OECD), except for Mexico. (It is tied in second to last place with Israel, Chile, and Turkey.) Nearly one in five of America’s children live in households that their government classifies as “food-insecure,” meaning they are without “access to enough food for an active, healthy life.”

			Beyond that, few of the basic services seem to work as they should. America’s airports are an embarrassment, and a modern air traffic control system is twenty-five years behind schedule. The power grid, roads, and rails are crumbling, pushing the United States far down international rankings for infrastructure quality. Despite spending more on health care and K–12 education per capita than any other developed country, health care outcomes and student achievement also rank in the middle or worse internationally. The U.S. has the highest infant mortality rate and lowest life expectancy among its peer countries, and among the thirty-five OECD countries American children rank thirtieth in math proficiency and nineteenth in science.

			American politicians talk about “American exceptionalism” so habitually that it should have its own key on their speechwriters’ laptops. Is this the exceptionalism they have in mind?

			The operative word to describe the performance of our lawmakers in Washington, D.C., responsible for guiding what is supposed to be the world’s greatest democracy, is pathetic. Congress has not passed a comprehensive budget since 1994. Like slacker schoolchildren unable to produce a book report on time, the country’s elected leaders have fallen back instead on an endless string of last-minute deadline extensions and piecemeal appropriations. Legislation to deal with big, long-term challenges, like climate change, the mounting national debt, or job displacement, is a pipe dream. It is as if the great breakthroughs of the past, marked by bipartisan signing ceremonies in the White House—the establishment of the Federal Trade Commission, Social Security, interstate highways, the Food and Drug Administration, Medicare, civil rights legislation, the EPA—are part of some other country’s history.

			There are more than twenty registered lobbyists for every member of Congress. Most are deployed to block anything that would tax, regulate, or otherwise threaten a deep-pocketed client. Money has come to dominate everything so completely that those we send to Washington to represent us have been reduced to begging on the phone for campaign cash four or five hours a day and spending their evenings taking checks at fund-raisers organized by those swarming lobbyists. A gerrymandering process has rigged easy wins for most of them, as long as they fend off primary challengers in their own party—which assures that they will gravitate toward the polarizing, special interest positions of their donors and their party’s base, while racking up mounting deficits to pay for goods and services that cost more than budgeted, rarely work as promised, and are never delivered on time.

			

			—

			The story of how all of this came to be is like a movie in which everything seems clear only if it is played back from the start in slow motion. Each chapter unfolded slowly, usually without any clue of its ultimate impact. The story is not about villains, although there are some. It is not about a conspiracy to bring the country down. It is not about one particular event or trend, and it did not spring from one single source.

			Excellent books and scholarly treatises have been written about the likeliest suspects: the growth of income inequality, the polarization and paralysis of American democracy, the dominance of political money, or the recklessness that precipitated the financial crash of 2008–9 and the ensuing failure to hold anyone accountable. The story of America’s breakdown is about all of that, and more. And there is a theme that threads through and ties together all of these subplots: The most talented, driven Americans chased the American dream—and won it for themselves. Then, in a way unprecedented in history, they were able to consolidate their winnings, outsmart and co-opt the government that might have reined them in, and pull up the ladder so more could not share in their success or challenge their primacy.

			By continuing to get better at what they do, by knocking away the guardrails limiting their winnings, by aggressively engineering changes in the political landscape, and by dint of the often unanticipated consequences of the breakthroughs they pulled off in legal rights, financial engineering, digital technology, political strategy, and so many other areas, they created a nation of moats that protected them from accountability and from the damage their triumphs caused in the larger community. Most of the time, our elected and appointed representatives were no match for these overachievers. As a result of their savvy, their drive, and their resources, America all but abandoned its most ambitious and proudest ideal: the never perfect, always debated, and perpetually sought-after balance between the energizing inequality of achievement in a competitive economy and the liberating, community-binding equality of power promised by democracy. In a battle that began a half century ago, the achievers won.

			The result is a new, divided America. On one side are the protected few—the winners—who don’t need government for much and even have a stake in sabotaging the government’s responsibility to all of its citizens. For them, the new, broken America works fine, at least in the short term. On the other side are the unprotected many, who rely on government, as they always have, to protect and preserve their way of life and maybe even improve it. That divide is the essence of America’s tailspin. The protected overmatched, overran, and paralyzed the government.

			The unprotected need the government to provide good public schools so that their children have a chance to advance. They need the government to provide a level competitive playing field for their small businesses, a fair shake in consumer disputes, and a realistic shot at justice in the courts. They need the government to provide a safety net to assure that their families have access to good health care, that no one goes hungry when shifts in the economy or temporary setbacks take away their jobs, and that they get help to rebuild after a hurricane or other disaster. They need the government to assure a safe workplace and a living minimum wage. They need mass transit systems that work and call centers at Social Security offices that don’t produce busy signals. They need the government to keep the political system fair and protect it from domination by those who can give politicians the most money. They need the government to provide fair labor laws and to promote an economy and a tax code that tempers the extremes of income inequality and makes economic opportunity more than an empty cliché.

			The protected need few of these common goods. They don’t have to worry about underperforming public schools, dilapidated mass transit systems, or jammed Social Security hotlines. They have accountants and lawyers who can negotiate their employment contracts, or deal with consumer disputes, assuming they want to bother. They see labor or consumer protection laws, and fair tax codes, as threats to their winnings—winnings that they have spent the last fifty years consolidating by eroding these common goods and the government that would provide them.

			That, rather than a split between Democrats and Republicans, is the real polarization that has broken America since the 1960s: The protected versus the unprotected. Enhancing the common good versus maximizing and protecting the elite winners’ winnings.

			It may be understandable for those on the losing side to condemn the protected class as gluttons who are comfortable rationalizing the plight of the unprotected as their fault for not being self-reliant. That explanation, however, is too simple, and it misses the irony and true lesson of what has happened. Many of the winners are people who have lived the kind of lives that all Americans celebrate. They worked hard. They tried things that others didn’t dare attempt. They usually believed, often rightly, that they were writing new chapters in the long story of American progress.

			The breakdown came when their intelligence, daring, creativity, and resources enabled them to push aside any effort to rein them in. They did what comes naturally—they kept winning. And they did it with the protection of an alluring, defensible narrative that shielded them from pushback, at least initially. They won not with the brazen corruption of the robber barons of old, but by drawing on the core values that have always defined American greatness—meritocracy, free markets, innovation in technology and finance, the rule of law, the First Amendment, even democracy itself. They didn’t do it cynically, at least not at first. They simply got really, really good at taking advantage of what the American system gave them and doing the kinds of things that America treasures in the name of the values that America treasures. The problem is that, ultimately, these best and brightest got too good at it.

			

			—

			This story starts with a new definition of the best and brightest. In the 1960s, colleges and universities, and then the country generally, began to apply a long-treasured, although usually ignored, American value—meritocracy—to challenge the old-boy network in determining who would rise to the top. That made those at the top smarter and better equipped to dominate what was becoming a knowledge economy. It was one of the twentieth century’s great breakthroughs for equality. As you will read, I was a beneficiary of the change and also played a role in embedding it in the legal industry. It had the unintended consequence, however, of entrenching a new aristocracy of rich knowledge workers who were much smarter and more driven than the old-boy network of heirs born on third base.

			From the 1970s on, they upended corporate America and Wall Street with inventions in law and finance that created an economy built on deals that moved corporate assets around instead of building new assets. They created exotic, and risky, financial instruments. They organized hedge funds that turned owning stock into a minute-by-minute bet rather than a long-term investment. They invented proxy fights, leveraged buyouts, and stock buybacks that gave lawyers and bankers a bonanza of new fees and maximized short-term profits for increasingly unsentimental shareholders, but deadened incentives for the long-term development and growth of the rest of the economy.

			They overwhelmed regulatory agencies with battalions of lawyers, who brilliantly weaponized another core American value whose expanded reach had been pushed in the 1960s by legal scholars on the left as a new civil right: the guarantee, embodied in the concept of “due process,” that the rule of law, not the whims of rulers, would always prevail. In the hands of thousands of Washington lawyers drawn from the new meritocracy, due process came to mean not just that the government couldn’t take away land or freedom at will, but that an Occupational Health and Safety Administration rule protecting workers from a deadly chemical used on the job could be challenged and delayed for more than a decade and end up being hundreds of pages long, filled with clause after clause after clause whose meaning the lawyers could contest.

			A landmark suit brought by consumer rights activist Ralph Nader gave corporations that owned drugstores a First Amendment right to inform consumers by advertising their prices. However, it morphed into a corporate free speech movement that produced one court decision after another allowing unlimited corporate money to overwhelm democratic elections.

			Beginning in the 1970s, the First Amendment right to petition the government was deployed to allow businesses to storm Washington with thousands of lobbyists to press their case with members of Congress and their staffs and at regulatory agencies and executive branch departments. Free speech also became a winning battle cry for corporations seeking to avoid regulations governing marketing, the sale of personal data, and product labeling, including the safety labels on the same drugs whose prices Nader had won retailers the right to advertise.

			Progress in post-war diplomacy, international banking, and supply chain networks massively expanded opportunities for global trade, which American union leaders championed in the 1960s. Amid the optimism following the war in which their country saved the world, they assumed their workers would be unbeatable in international competition. It took less than a decade for them to realize that for those who worked with their hands, trade was a threat, not an opportunity, because the companies they worked for could shift jobs into cheaper labor markets overseas.

			Technological innovation produced even more job displacement for the rank and file. As epitomized by textile maker J.P. Stevens’s epic battle against union attempts to organize its workers, the wages of workers who remained were suppressed by their employers’ fierce defiance of New Deal labor laws and their cynical realization that paying even the most expensive platoons of lawyers to hold off the National Labor Relations Board was far cheaper than obeying the law. The result was the virtual end of unions in the private sector, which extinguished not only the economic power of rank-and-file workers but also the political muscle that unions had once provided to balance out business interests.

			Although even Republican economists from the 1970s on predicted that massive job training programs would be necessary in the age of automation and global trade to keep the working class from falling by the wayside, those programs never became more than ineffective sops meant to placate the minority of politicians who complained about job displacement. With Washington overrun by political money channeled into campaign contributions and lobbying, power resided with those more worried about keeping trade up and taxes down than about the prospect of a forgotten working class.

			The best evidence of the protected-unprotected divide is that the most vulnerable of all—the poor—were left with safety net programs that are not nearly what they could be if those with the power cared. Politicians at least now pay lip service to the plight of the middle class, but they rarely talk about the poor, much less do enough to help them. This can only be explained by their fear that the middle class might see any attention paid to those below them as further evidence that their elected officials have abandoned them.

			

			—

			
				Those who were winning in the finance-dominated economy and in a democracy warped by First Amendment–powered political money invested those winnings into still more dominance. This allowed them to take advantage of power vacuums created by another avenue of ostensible progress that began in the 1970s: the reform of Washington institutions and American politics to make everything more democratic. These reforms in the name of democracy undermined democracy. Taking the selection of candidates away from political bosses and giving it to the people, through primaries and caucuses, enhanced the importance of political money. It also produced candidates more likely to appeal to the most committed, and extreme, members of their party, who were most likely to vote in primaries or caucuses. That in turn began to produce the polarization that now dominates American politics, and which paralyzes government. For the protected—those who don’t want government to intrude on how they are doing business, and who do not depend on the services government provides—this is a positive, not a negative.

			The new magic of data analytics exacerbated polarization by allowing candidates on either side to target messages to their most avid supporters, focusing on their personal hot-button issues. This increased turnout among the committed, but ended the old politics of appealing to undecided moderates with more mainstream policies.

			Politics was made less mainstream and nastier by other technology advances. C-Span gave a new wave of politicians, epitomized by Georgia congressman Newt Gingrich, a national television audience and the incentive to go on the attack. Cable television and then the Internet and then social media allowed people to read and see whatever reinforced what they already believed. The days of the country sharing the same set of facts by watching the news unfold on broadcast television were over. It is not surprising that the micro-focused elected leaders who emerged from this new media world could not get together to address runaway health care costs, the decaying infrastructure, immigration reform, working-class job displacement, or the rampant speculation on Wall Street that crashed the economy.

			As government was disabled from delivering on these vital issues, the protected were able to protect themselves still more. For them, it was all about building their own moats. Their money, their power, their lobbyists, their lawyers, their drive overwhelmed the institutions that were supposed to hold them accountable—government agencies, Congress, the courts.

			The most obvious example is how they were able to avoid accountability when the banks they ran crashed the economy by trading trillions in fraudulent securities tied to risky or even certain-to-fail mortgages. The CEOs had been able to get the courts to treat their corporations like people when it came to protecting the corporation’s right to free speech. Yet after the crash the same CEOs got prosecutors and judges to treat them like corporations when it came to personal responsibility. The corporate structures they had built were so massive and so complex that, the prosecutors decided, no senior executive could be proven to have known what was going on. The bankers kept their jobs and their bonuses.

			While these moats protected the powerful from the government’s job of holding them accountable to everyone else, national defense became perhaps the one aspect of government about which all Americans shared a sense of common purpose. Everyone worries equally about an enemy missile. As a result, national defense works well; everyone is well protected.

			National defense does not work, however, when it comes to how America buys it. Defense procurement, and government contracting generally, are a national embarrassment of cost overruns, waste, and excess profits enjoyed by a band of entrenched Beltway contractors. Those contractors, the lobbyists they employ, and the members of Congress who receive their campaign contributions, or who make them bring jobs to their districts, benefit from the broken system. They have an interest in preserving it that far exceeds everyone else’s interest in fixing it. For the taxpayer who sees an occasional headline about a cost overrun, government waste may be part of a general complaint about Washington. But it is not a preoccupation. For the richest taxpayers, who pay so much less proportionately in taxes (and who may have business interests that align with the overpaid contractors), it is a non-event.

			The same is true of breakdowns in important government operations, such as the one highlighted by a 2014 scandal involving the covering up of long waiting lists for veterans seeking care at Veterans Administration hospitals. The public cared briefly because of the headlines and the obvious outrage of treating servicemen this way. The ones who really cared were the veterans, who didn’t have the power they would have had if the United States still had a draft and everyone was equally affected by soldiers being abused this way. The other group that cared a lot were the civil servants at the Veterans Administration under attack for their misconduct. But they had their own moat. They had civil service protections born out of the same treasured but abused core value, due process, that business lobbyists used to gum up the federal regulatory system. Civil service laws required that they be afforded what had become almost impregnable due process protections before they could be fired or disciplined. Civil service is another great American reform that in the last fifty years became another great American moat.

			Except for the most civic minded among them, corporate executives—who spend millions to lobby against employment laws forcing even a fraction of these due process protections on their companies when they hire or fire their own employees—are not likely to worry about the straitjacket their government faces in recruiting talent or in training or in dismissing the untalented. Nor do they care much that their government doesn’t produce a budget or performance metrics, or pay enough to hire and keep competent people in jobs managing billions of dollars’ worth of programs.

			Similarly, there is an imbalance of passion and interest when it comes to perhaps the most obvious common good: the nation’s infrastructure. America’s deteriorating roads and power grids, and broken mass transit systems, are daily reminders of how the protected have undermined the government’s ability to fulfill its most basic purpose. Support from both parties for investing in infrastructure used to be as routine as Congress issuing a Flag Day proclamation. However, a power base, supplemented by an ideological base, has jelled over the last fifty years around the cause of keeping taxes low and government small and, as a general matter, blocking any significant bipartisan solutions even to the most obvious government responsibility—maintaining and improving the bricks and mortar that allow a country to function. Additional hurdles have been added by environmentalists and community groups that may favor new roads or an expanded mass transit system as a general matter, but not a project in their neighborhoods. They have been able to use the truncated, multi-agency approvals process—in other words, more due process—to delay projects for decades, or to make getting them approved so difficult and so expensive that they get shelved. The environmental impact statements mandated by the passage of the Environmental Protection Act in 1970 were required under the law to be “concise, clear, and to the point.” These documents now routinely run hundreds of pages, with hundreds more in appendices. They take years to write, and routinely face court challenges.

			

			—

			Like the deterioration of America’s infrastructure, America’s overall decline has been a slow-moving story. Each development unfolded gradually, rarely making headlines. As with the First Amendment victory for drugstores, there was often little warning that one element or another of the unfolding story would end up producing anything other than unalloyed progress.

			Each element reinforced the others. The whole became larger than the sum of the parts. In that sense, one could call this great unraveling of American exceptionalism a perfect storm, but one that paradoxically featured what appeared to be bright skies all along the way—milestones in innovation in all the arenas that make America great.

			Although the chapters that follow each focus on one element of the breakdown, the elements were interrelated. For example, the rise of meritocracy that created a newly entrenched aristocracy of knowledge workers powered the transformation of America into a finance-dominated economy. That in turn created still more demand for financial engineers and lawyers, which further entrenched the meritocracy and widened income inequality. Similarly, the emergence of the First Amendment as a tool enabling unlimited money to finance campaign contributions and to pay for lobbyists to dominate Washington allowed business interests to prevail in multiple battles against the middle class, including fights over unionization. That further marginalized the political clout of the middle class, which allowed those at the top to win still more advantages in Washington and to build moats to protect themselves still more. Polarization, which was fueled by well-meaning democratic reforms and the rise of political money, crippled the government, which allowed those moats to be left unchallenged and the country’s most basic needs—including re-attaching the middle class to the American Dream—to remain unaddressed. At the same time, the collapse of government into a swamp of contractors, lobbyists, entitled civil servants, and bickering, panhandling politicians fueled public cynicism about government as a solution for anything, which exacerbated polarization and played into the hands of those who do not need government to protect them and who benefit when the government is hamstrung and does not sufficiently tax or regulate them.

			It seems like a grim story. Except that the story is not over. In every arena that the achievers commandeered to create the protected-unprotected divide, there are now equally talented, equally driven achievers who have grown so disgusted by what they see that they are pushing back. There are college presidents breaking down the barriers of the newly entrenched meritocracy. Others are making eye-opening progress with training programs aimed at lifting the poor and those displaced by automation or trade back into middle-class jobs. Legal scholars are developing new doctrines to get the courts to deal with what they see as a runaway corporate free speech movement, while new non-profit organizations supported by disillusioned politicians from both parties are fighting for campaign finance reforms and pushing legislation that would limit the influence of lobbyists by reining in their checkbooks. Increasingly well-funded non-profits staffed by creative thinkers and undaunted fighters with sterling résumés and hard-knocks experience are going after continuing abuses and lack of accountability on Wall Street. Others are preparing blueprints for civil service reform and other improvements in how the government is managed, and hashing out plans aimed at tax reform, better budgeting and contracting, and infrastructure investment—all of which can attract bipartisan support if and when those in Washington finally get pushed to act.

			Although their work is often frustrating, the worsening status quo seems to energize those who are pushing back. They believe that things have gotten so bad, or will soon get so bad, that the pendulum that throughout American history swung between excess and reform but became stuck at excess in the 1970s, will soon be unstuck. They believe that when Americans reach a level of frustration and anger that is fast approaching, they will overrun the lobbyists and cross over the moats. They are certain that when the country’s breakdown touches enough people directly and causes enough damage, the officeholders who depend on those people for their jobs will be forced to act. Some even see President Trump’s election, largely powered by a disgusted working class, as evidence of that. All see the new activism following his election as stronger evidence.

			They are doing what they do despite developments in America that seem to be galloping in the opposite direction not because they are gluttons for frustration, but because they believe that America can be put back on the right course. In a variety of arenas, the people you will meet here are laying the groundwork for disgust to be channeled into a restoration.

			This, then, is the story of how America got here and how America can get back. It is about the overachievers who upended much of the American Dream as they pursued their own, and about how others with equal drive and talent have come forward to restore that flickering dream. The story begins with a well-meaning reform that made the American Dream a reality for people like me, but that, like so many elements of the tailspin, had unintended consequences.

		

	
		
			CHAPTER 2

			Meritocracy Becomes the New Aristocracy

			I was always uncomfortable at Deerfield Academy, because I never felt I belonged. I had ended up there almost as a lark. In 1964, I was a bookworm growing up in Far Rockaway, a working-class section of Queens. One day, I read in a biography of John F. Kennedy that he had gone to something called a prep school, named Choate. None of my teachers at Junior High School 198 had a clue what that meant, but I soon figured out that prep school was like college. You got to go to classes and live on a campus, only you got to go four years earlier, which seemed like a fine idea. The idea soon seemed even better because I discovered that some prep schools offered financial aid.

			I toured three of them. First up was Phillips Andover, which I didn’t like because the admissions officer actually asked me—a straight-A student at JHS 198—whether I thought I could handle the work. I looked at Hotchkiss, which turned me off because I was told that boys on financial aid had to wait on tables in the dining room for those who paid full freight.

			Then came Deerfield, in western Massachusetts, where everyone waited on tables and the headmaster, Frank Boyden, told my worried parents, who ran a perpetually struggling liquor store, that his financial aid policy was that they should send him a check every year for whatever they could afford. I didn’t know that only about 5 percent of the Deerfield boys were actually given financial aid, just that Boyden made the place seem really egalitarian.

			It wasn’t. Deerfield has changed, but then it was almost completely a place for well-rounded rich kids. Boyden had only recently decided to tinker with the mix a bit by adding a few scholarship boys, including some Jews like me, and even a few African Americans.

			I got the message the first week when one of the kids in our dorm, who lived on Park Avenue, asked where I lived. When I said Queens, it didn’t register, so I explained that if he had ever flown out of Kennedy or LaGuardia airports he’d been to Queens. (A relative of his in our class knew where Queens was because his family owned the Mets, who play there.)

			A few days later, I failed an exam for the first time ever because our Ancient History teacher had the temerity to give us a quiz on the day’s homework with no warning. My classmates mostly came from private schools where spot quizzes were part of the drill; no teacher at 198 would have ever done that.

			My clothes weren’t as nice and I wasn’t nearly as glib or worldly as my classmates seemed to be. A kid sitting in Ancient History laughed in astonishment one morning when I couldn’t pronounce Mesopotamia. That was the least of my problems when it came to oral expression. I also had a terrible stutter, which had receded quite a bit after elementary school, but roared back when I got to Deerfield.

			The sense of not belonging came to a head about a month into that first term when the proctors in our dorm—one bound for Harvard, the other for Princeton—hosted a doughnuts-and-cider party one afternoon. They began by asking each of us to tell the group where we wanted to go to college. When I stuttered out, “Uh, Yale or Harvard, I guess,” the room erupted in laughter.

			Three years later, although I still didn’t feel like I fit in at Deerfield, my grades had long since recovered from those first weeks because once I knew I could get quizzed, I prepared obsessively. Which is why I found myself sitting in the headmaster’s office one afternoon in the fall of my senior year. Boyden had given it over to a man named R. Inslee Clark, Jr., the dean of admissions at Yale. Clark looked over my record and asked me a bunch of questions, most of which, oddly, were about where I had grown up and how I had ended up at Deerfield. (He seemed intrigued by the JFK/Choate serendipity.) Then he paused, looked me in the eye, and asked if I really wanted to go to Yale—if Yale was my first choice. When I said “Yes,” Clark’s reply was instant: “Then I can promise you that you are in. I will tell Mr. Boyden that you don’t have to apply anywhere else. Just kind of keep it to yourself.”

			What I didn’t know then was that I was part of a revolution being led by Clark, whose nickname was Inky. I was about to become one of what would come to be known as Inky’s boys and, later, girls. We were part of a meritocracy revolution that flourished at Yale in the mid-1960s, and had its roots in the development of standardized aptitude tests that colleges began to require in the late 1930s as part of the application process.

			Clark had been made admissions director in 1965 by Yale president Kingman Brewster, himself a scion of the old aristocracy (Mayflower descendant, Yale College, Harvard Law School). Brewster, a member in good standing of a group of well-heeled progressive Republicans, was determined, he famously explained at a cocktail party, not to continue “to preside over a finishing school on the Long Island Sound.” Through the 1950s, Yale had accepted most alumni sons who applied and had otherwise loaded the college with boys from the most prestigious prep schools, despite the fact that they achieved academic honors, such as Phi Beta Kappa, in proportions far lower than the minority who came from public schools. Alumni played a major role in screening applicants and used a scoring sheet that measured “the all-around boy.” It even included a checklist of desired physical characteristics.

			Alumni interviewing prospective applicants were warned about falling for people like me: As Jerome Karabel recounted in The Chosen, an indispensable history of admissions at elite universities, the alumni vetters were urged not to “hesitate to admit a lad with relatively low academic prediction whose personal qualifications seemed outstanding, rather than a much drabber boy with higher scholastic predictions.”

			With his hiring of Inky Clark, Brewster set out to change that. Clark began by making the Yale admissions team’s visits to the top feeder prep schools something other than a glad-handing ritual aimed at keeping the pipeline filled. He stunned and angered officials at perhaps the nation’s most select prep school, Andover, when he declared that Yale would no longer take underachievers, even from Andover; finishing in the bottom quarter there would not be enough to be considered by Yale.

			For Clark, then, I became something of a two-fer—a way not to anger Deerfield, yet stick to his guns on looking for those drabber but high-achieving boys.

			As recounted by Brewster biographer Geoffrey Kabaservice, when Clark and Brewster had presented their plan to the Yale Corporation, the university governing body, which included some of the school’s most prominent alumni, one member said, “Let me get down to basics. You’re admitting an entirely different class than we’re used to….You’re talking about Jews and public school graduates as leaders. Look around at this table. These are America’s leaders. There are no Jews here. There are no public school graduates here.” Brewster’s determination, as well as the friendships he enjoyed among the board members, was such that the corporation not only went along with his plan, but approved a policy of need-blind admissions—meaning people like me would be admitted without any consideration of whether they needed financial aid, and would be guaranteed that aid.

			In Clark’s first year, admissions from the leading prep schools plummeted, while the entering class’s SAT scores were the highest in history. Yale alumni howled in protest, and many made good on threats to withhold contributions. However, although alumni sons (and, beginning in 1969, daughters) would continue to be favored, as would athletes, their advantages continued to be reduced, and the trend of lower admission rates of alumni offspring and higher achievement scores in the entering classes continued through the 1960s and 1970s. Yale was not alone. The 1960s were a time of progressive awakening in many arenas, as institutions of all kinds lowered their barriers. Meritocracy was replacing aristocracy. Or was it?

			

			—

			
				Forty-eight years after Inky Clark gave me my ticket on the meritocracy express in 1967, a professor at Yale Law School (from which I had graduated after completing four years at Yale College) jarred the school’s graduation celebration. Daniel Markovits, who specializes in the intersection of law and behavioral economics, told the graduating class that their success getting accepted into, and getting a degree from, the country’s most selective law school—long associated with progressive politics and public service—actually marked their entry into a newly entrenched aristocracy that had been snuffing out the American Dream for almost everyone else.

			Markovits’s speech began with the upbeat observations typical of such occasions. After seconding the dean’s declaration that the members of the class of 2015 at the country’s most elite law school were “the finest new law graduates in the world,” Markovits, a popular teacher who had been selected by the students to be their graduation speaker, reviewed what he called the “rat race” they had won: super-achievement from grade school through college (and, in many cases, rat races even to get into elite grade schools and high schools). That meant, he said, that, “you are sitting here today because you ranked among the top three-tenths of 1 percent of a massive, meritocratic competition.

			“But the competition is new,” he added, explaining how Kingman Brewster had led the movement that replaced old-boy favoritism with the merit-based contest that they had just won.

			Markovits listed all of the benefits—stature, satisfying careers, the ability to have enormous public policy impact, and, of course, the opportunity for great wealth—that winning this “excruciating” competition offered. Then his talk turned darker.

			“Elite lawyers’ real incomes,” he said, “have roughly tripled in the past half-century, which is more than ten times the rate of income growth experienced by the median American. Moreover, this explosion in elite lawyers’ incomes is not an eccentric or even isolated phenomenon,” he added, offering a sobering picture of how the meritocracy movement had changed the nature of wealth:

			
				Instead, it fits into a wider pattern of rising elite labor incomes across our economy. You probably know that the share of total national income going to the top 1 percent of earners has roughly doubled in the past three decades. But it is perhaps…more surprising still to learn that the top 1 percent of earners, and indeed even the top one-tenth of one percent, today owe fully four-fifths of their total income to labor. That is unprecedented in all of human history: American meritocracy has created a state of affairs in which the richest person out of every thousand overwhelmingly works for a living.

			

			In short, the new aristocracy were those who worked the hardest and smartest, not those who inherited the most.

			“Elite lawyers’ incomes,” he continued, “will place you comfortably above the economic dividing line that comprehensively separates the rich from the rest in an increasingly unequal America.”

			Then Markovits explained the counterintuitive downside of the new meritocracy—why the new source of wealth might actually be more entrenched than inherited wealth: “Perhaps most critically, your lawyerly skills will finance training your children—through private schools and myriad other enrichments—to thrive in the hyper-competition that you have yourselves, in effect, just won.

			“This, then,” the professor continued, “is where things stand. We have become a profession and a society constituted by meritocracy. Massively intensified and massively competitive elite training meets massively inflated economic and social rewards to elite work. You, in virtue of sitting here today, belong to the elite—to the new, super-ordinate working class.”

			Then the professor delivered his gloomy bottom line.

			“This structure, whatever its virtues, also imposes enormous costs,” he told the class of 2015. “Most obviously, it is a catastrophe for our broader society—for the many (the nearly 99 percent) who are excluded from the increasingly narrow elite.

			“Brewster and others embraced meritocracy self-consciously in order to defeat hereditary privilege,” he continued, “but although it was once the engine of American social mobility, meritocracy today blocks equality of opportunity. The student bodies at elite colleges once again skew massively towards wealth.”

			Markovits elaborated in a way that made sense to all the parents and offspring in the audience who had benefited from exactly what he now described: “These facts will shock, as they are designed to do,” he said, “but a moment’s clear reflection should render them unsurprising and even inevitable. The excess educational investment over and above what middle-class families can provide that children born into a typical one-percenter household receive”—including private school, music or tennis lessons, résumé-building work-study summers abroad, tutoring for the college or law school admissions tests—“is equivalent, economically, to a traditional inheritance of between $5 [million] and $10 million per child. Exceptional cases always exist—as some of you sitting here prove—but in general, children from poor or even middle-class households cannot possibly compete—when they apply to places like Yale—with people who have imbibed this massive, sustained, planned, and practiced investment, from birth or even in the womb. And workers with ordinary training cannot possibly compete—in the labor market—with super-skilled workers possessed of the remarkable training that places like Yale Law School provide.

			“American meritocracy has thus become precisely what it was invented to combat,” Markovits concluded, “a mechanism for the dynastic transmission of wealth and privilege across generations. Meritocracy now constitutes a modern-day aristocracy, one might even say, purpose-built for a world in which the greatest source of wealth is not land or factories but human capital, the free labor of skilled workers.”

			If anything, Markovits had understated the problem.

			A student survey carried out at Yale Law School in 2012 revealed that, despite the school’s need-blind admissions policies and generous financial aid packages, 4 percent of students self-identified as “lower working class,” and 8 percent identified as “lower middle class,” or within the bottom 40 percent of family incomes. Another 27 percent identified as “middle class.” However, half identified as “upper middle class,” or within the top 5 percent, and another 11 percent identified as “upper class.” That added up to 61 percent coming from families in the top 5 percent and just 12 percent from the bottom 40 percent.

			The relative loneliness of those who came from the bottom of the income ladder was such that two years before Markovits’s speech a group of Yale Law students had formed a group called First Generation Professionals, whose goal was to push the administration to be more sensitive to issues their more well-heeled classmates, who dominated the student body, didn’t have to think about: providing aid to cover travel expenses for job interviews, for example, or offering counseling on how to handle interviews and professionally related social situations.

			A member of the Yale Law class that graduated the year after the student survey was taken was J. D. Vance, the author of the 2016 best seller Hillbilly Elegy. Markovits’s speech seemed to be channeling Vance’s book before he wrote it—and before it came to be regarded as a telling chronicle of the class divisions that ailed America in 2016. Vance described Yale as a place where “people could say with a straight face that a surgeon mother and engineer father were middle class,” a place so different from the world he came from that when he arrived, “I felt like my spaceship had landed in Oz.”

			Indeed, almost everyone, according to the student survey, was a product of the kind of educated home that Vance hadn’t known and that Markovits had said provides so many advantages: 92 percent reported that one of their parents had a college degree, with 54 percent saying that one parent had a graduate or doctoral degree. Nationally, about a third of American adults have college degrees.

			A survey at Harvard College in 2015 examining the demographics of elite undergraduates produced similar results. Although an undergraduate with an annual family income of less than $65,000 pays no tuition at Harvard, just 9.5 percent of the students reported family incomes below $40,000, while 54 percent reported incomes of over $125,000.

			Beyond the most exclusive schools, the trend has spread across college campuses generally. In 1970, the college graduation gap between adults over twenty-four who had come from families in the top quarter of family incomes and those from families in the bottom quarter was 34 percent—40 percent versus 6 percent. By 2013 it was 77 percent versus 9 percent.

			The richer offspring, drawing on their parents’ resources and coaching, have clearly mastered the meritocracy rat race that education leaders like Kingman Brewster and Inky Clark launched in the 1960s as a substitute for the old-boy pipeline.

			As for Markovits’s more surprising point—that the change in rules that increasingly enable “merit” to outrank old-school ties and other connections has produced a more entrenched aristocracy that has led to more overall income inequality—there is compelling data that the playing field has, indeed, tilted generally across the population. Much of it is by now familiar because growing income inequality has become a popular political issue. Still, the specifics are stark.

			The year 1970 ended a streak of forty-one years (stretching back to 1929, the year of the stock market crash) when middle-class family incomes grew faster than upper-class incomes in the U.S. In other words, it was an era in which income inequality was steadily reduced. In 1971, the trend started going the other way and has accelerated (except for a slight pause in 2015). Specifically, in 1928, the top 1 percent accounted for 24 percent of all income. In 1970 the one-percenters’ share of the wealth was down to about 9 percent, the result of multiple economic dynamics and government policies, including the New Deal reforms and the post-war growth in the 1950s and 1960s of the country’s manufacturing base and, with it, private sector unions. However, by 2007 the one-percenters’ share was back up to 24 percent, and except for a brief decline during the Great Recession it has remained at about that level.

			Meanwhile, the bottom 90 percent of earners went from sharing 52 percent of all income in 1928 to 68 percent in 1970. That share for the bottom 90 percent started dropping back after 1970. It had fallen to 49 percent by 2012, the first time the share ever dipped below half. It has stayed at about that level or slightly below since. The trend accelerated precipitously in the recovery following the Great Recession because the recovery passed over most of America. Incomes for the top 1 percent rose 31.4 percent from 2009 to 2012, but crept up a barely noticeable .4 percent for the bottom 99 percent. The moats built by those who were largely responsible for the Great Recession, or at least prospered in the run-up to the crash, worked. They survived the damage suffered by everyone else. As a result, a 2016 study by the Stanford University Center on Poverty and Inequality reported that the “U.S. has the highest level of disposable income inequality among rich countries.”

			In America, the standard answer to concerns about such inequality has always been that unequal results are the trade-off that comes with a vibrant, competitive capitalist system, the saving grace of which is that its vibrancy allows anyone with talent and drive to move up the ladder. In other words, inequality is a snapshot of a whole population that doesn’t capture the inspiring moving picture of individuals’ income mobility. Yet as the enrollment demographics at the best schools suggest, that, too, has become more a fantasy than a dream for most. A 2016 study by professors at Stanford, Harvard, and Berkeley found that “children’s prospects of earning more than their parents have fallen from 90 percent to 50 percent over the past half century.”

			The wealth of the upper class has not grown nearly as fast as annual earnings—which is the point Markovits was making when he talked about the greatest source of wealth being “human capital,” or talent put to work, rather than land or an inheritance. In terms of income mobility, that makes things worse. For many, inherited wealth is like sand in an hourglass. Either through profligate spending by ne’er-do-wells or the perpetual divisions of the wealth among generations of inheritors, it often dissipates. However, human capital can last, and with all the extra resources offered to its offspring as they begin their competition in the rat race, it can be passed on to those who will be smart enough and work hard enough to protect it.

			POWERING THE CASINO ECONOMY

			
				The meritocratic elite that began emerging in the 1960s became the vanguard of what we now call the “knowledge economy”—a world in which brawn (or the investment in and organization of brawn in manufacturing) has increasingly been replaced by brains as the American economic engine. Except for engineers inventing software, the knowledge economy mostly put the new meritocratic elite to work as lawyers, bankers, executives, and consultants creating new ways to trade and bet on stock and other financial instruments, and new ways to rearrange or protect assets, rather than grow them. In that sense, the knowledge economy should probably be called the financial economy—and, given all the betting rather than building involved, perhaps even the casino economy. The rise of the meritocratic elite both drove the rise of the casino economy and thrived in it, and then kept expanding to meet its growing demands.

			Markovits had told the graduating class that unlike those with landed or inherited wealth, “those with such valuable human capital must comprehend yourselves on instrumental terms. Your own talents, training, and skills—your self-same persons—today constitute your greatest assets, the overwhelmingly dominant source of your wealth and status. To promote your eliteness—to secure your caste,” he warned, “you must ruthlessly manage your training and labor.” In other words, the new meritocratic elite had to keep working hard, and if they wanted to maximize the “return” on their human capital, they had to work at—and protect—the places that would pay the most for it, which more often than not meant some corner of the casino economy.

			This, then, is how meritocracy perversely enhanced entrenchment. A different, more talented group of people were entrenched and more able to staunch income mobility. Those with blue-chip college degrees or degrees from top law or business schools had always gone in large numbers to work at prestige banks, businesses, consultancies, and law firms. Now the ones who flocked there were more likely to be more talented and tougher—because they were more likely to have gotten there through brains and hard work, not connections. They would be better at winning, and better at building moats to protect their winnings.

			An old-school Wall Street law firm that, like the Yale of old, had treated its partnership more as an extension of the country club than an assemblage of the best and brightest (and hardest workers) would now hire the “drabber boys,” as well as the minorities and the women, who were coming out of the best law schools and who had the most drive and the most talent to create tax shelters, invent new types of financial instruments, engineer corporate mergers, or defend antitrust or consumer protection claims. If they didn’t hire that talent, their competition would, which meant they ultimately would have to do the same, or perish (as some did). As a result, most blue-chip law firms began to open up just as Brewster had opened up Yale.

			Anyone who believes in merit and abhors discrimination would see that as progress. However, another result was that these firms became much smarter—and much better able to serve the large corporations that hired them, thereby helping to un-level the playing field.

			Markovits explained it this way in a conversation a year and a half after his graduation speech: “The elites have become so skilled and so hardworking that they are able to protect each other better than ever before.”

			They also now have a better, more defensible story to tell. It is much easier to resent people who made their way up through connections than it is to resent those who get to the top because they work the hardest and jump highest and fastest over the hurdles they face on the way. Conversely, it may be easier for those at the top to feel sure that they belong there, that the system has worked fairly and doesn’t need to be tinkered with. A contest open to all comers was held, and they won. A contest was then held for their kids, and they won, too. Isn’t it more “fair” to have the winners be people who work hard and are talented, rather than people who inherited landed-wealth stock portfolios, or the right connections? “Fair” or not, if a country that draws its energy and sense of community from a prevailing expectation of upward mobility—the sense that anyone can make it—freezes a new class into safe perches at the top, let alone embeds a new class that has a more ingrained sense that it belongs there, there is a price to be paid.

			In September 2015, three months after his speech to the Yale Law graduates, Markovits and economist Ray Fisman published an article in the journal Science that suggested that the meritocratic elites, even at a predominantly liberal stronghold like Yale Law School, were no less protective of their positions than their predecessors.

			The authors did an experiment comparing two groups: Yale Law students and a sample drawn from what the authors described as a “broad cross section of Americans.” Each group was asked to assume that they could distribute a pot of money between themselves and an anonymous other person. The amount of money in the pot would vary based on their choices, so that their distribution method would run along a continuum for outlays that were either more efficient or produced more equality. For example, distributing a dollar to the other person might only cost the first person a dime (making it efficient), but in another scenario, distributing five dollars to the other person might cost three dollars (producing more equality but less efficiency). Although the Yale Law group identified themselves as far more liberal politically than the group of average Americans, the Yale group opted for efficiency over equality much more frequently than the broad-based group.

			“This lack of concern about inequality among the elite is not a partisan matter,” Markovits and Fisman wrote. “Even when they self-identify as progressive Democrats, elite Americans value equality less highly than their middle-class compatriots.” These results, they continued, “suggest that the policy response to rising economic inequality lags so far behind the preferences of ordinary Americans for the simple reason that the elites who make policy—regardless of political party—just don’t care much about equality.”

			Their study was attacked in a Washington Post opinion column, headlined “Fisman’s and Markovits’ Bogus ‘Class War’ ” and published fourteen months before the 2016 presidential voting. Writer David Bernstein, referring to two insurgents who seemed to be picking up steam in the 2016 presidential race during the summer of 2015, described the study as “alleging that the appeal of candidates like Donald Trump and Bernard Sanders can be attributed to a class divide in American political attitudes.”

			After citing polling data indicating that Americans did not favor wealth redistribution, Bernstein ended his column this way: “Markovits and Fisman conclude that Sanders’ and Trump’s ‘disruptions of elite political control are no flash in the pan, or flings born of summer silliness. They are early skirmishes in a coming class war.’ Fortunately, they are almost certainly wrong.”

			“By the time we thought seriously about answering him, we decided that his last sentence spoke for itself,” Markovits later explained.

			Markovits and Fisman’s study suggesting that even those he described as elite liberals politically were not big on income equality suggests an explanation of a fundamental paradox of the last fifty years in America: That at the same time that the country made such great strides in liberal causes related to democracy and equal rights—women’s rights, civil rights, voting rights, LGBT rights—the balance of economic power and opportunity became so unequal.

			

			—

			
				Looking further at elite lawyers is a good way to see how the growth of the knowledge economy and meritocracy reinforced each other. Until the 1970s, law was a relatively sleepy profession. From 1900 to 1970 the number of lawyers per capita in the U.S. remained about the same, despite the onslaught of new laws and regulations in the Teddy Roosevelt reform era and continuing during the Franklin Roosevelt New Deal. In the 1970s, however, demand for lawyers exploded, the result of legislative and other developments beginning in the 1960s—including corporate mergers and takeovers; a growing interest in tax shelters; new regulations related to consumer products, employment discrimination, worker safety, and the environment; and industry’s determination to fight back against the rise of adversaries like Ralph Nader and environmentalist Rachel Carson, the author of Silent Spring. In just the 1970s, as the knowledge economy blossomed, the number of lawyers nearly doubled, and then increased by another 50 percent in the 1980s. In terms of dollars generated, by the mid-1980s the legal industry was bigger than steel or textiles, and about the same size as the auto industry. The new lawyers were increasingly concentrated in fast-growing, large law firms that served large corporations and were prepared to pay skyrocketing salaries to attract the best talent.

			The competition among these firms to recruit new troops intensified, highlighted in 1986 when the Wall Street firm of Cravath, Swaine & Moore jumped the starting salary for newly minted graduates from $53,000 to $65,000. Cravath’s competitors quickly matched what had become the new “going rate.” The most established law firms had generally shared the Ivy League’s culture of favoring pedigrees and connections, including the old schools’ notion that well-rounded young men should even look the part. But even before Kingman Brewster and Inky Clark came to Yale, Cravath—despite boasting a client list as blue-chip as that of any firm in the country—had always been unusual among the white-shoe firms because of its habit of being so talent-hungry that it would occasionally hire brilliant but odd-duck young lawyers who often ended up being among their most successful partners.

			Even back in 1968, the firm had caused an uproar on Wall Street when it boosted salaries for starting lawyers from $9,500 to $15,000. The same year, average household income was $7,700. By 2016, the going rate had jumped to $180,000. That year, average household income was $53,657. The incomes of these young lawyers, which had been 23 percent higher than the average family’s in 1968, were now 235 percent higher. The elite first-year lawyers, who were in their mid-twenties, had advanced more than ten times as fast as the average family. Their starting incomes also had become 50 percent to 100 percent higher than what was earned by older, experienced lawyers who worked for less prestigious firms or for government, individuals, or consumers.

			The talent went where the money was, even at Yale, which had always prided itself on minting public-service-oriented graduates. In 2015, the Yale Law class of 2010 reported that five years after graduation, 58.5 percent were working either at law firms or in businesses, including investment banks, while 34.5 percent were working for the government or doing what the graduates identified as “public interest” work. At another top law school, Columbia, 297 of 413 members of the 2015 graduating class reported the following year that they were working at law firms with 250 or more lawyers.

			Among the top firms, stratification accelerated, according to specialties. Hundreds of $1-million-to-$5-million-a-year partners, backed by squadrons of best-and-brightest associates, carved out niches in everything from tax law to Foreign Corrupt Practices Act defense. Reuters reported that in 2013, the Washington offices of just a handful of elite firms had become so dominant in the biggest-league practice of all—appeals to the Supreme Court—that “66 of the 17,000 lawyers who petitioned the Supreme Court succeeded at getting their clients’ appeals heard at a remarkable rate.” They were six times more likely to get a High Court hearing than all the other lawyers who filed appeals combined. Of those “66 most successful lawyers,” Reuters found, “51 worked for law firms that primarily represented corporate interests,” and “in cases pitting the interests of customers, employees or other individuals against those of companies, a leading attorney was three times more likely to launch an appeal for business than for an individual.”

			Writing in the Boston University Law Review in 1988, Stanford law professor Robert Gordon described that growing meritocratic arms race as a development akin to the fall of Western civilization: “The decision by Cravath, Swaine and Moore to inflate the salaries of first-year associates, a move instantly imitated by other New York firms and later by firms in other cities, has been one of the most anti-social acts of the bar in recent history,” he wrote. “It further devalues public service by widening the gulf—until recently not very large—between starting salaries in private practice and in government and public interest law. It drives impressionable young associates toward consumption patterns and expectations of opulence that will be hard to shake off if they want to change careers.”

			I played a role in this “anti-social” movement. In 1979, I started a magazine called The American Lawyer, which focused on the business of law firms. Although business publications routinely wrote about the ups and downs of General Motors, IBM, or Macy’s, The American Lawyer’s coverage of the law business was initially condemned by lawyers (and in some circles still is), who preferred to think of themselves as professionals above these crass concerns. This was especially true of partners at the most established firms. They thought of their workplaces as collegial partnerships. Many even took pride that all partners were paid in lockstep according to their seniority at the firm, not according to how much revenue they brought it.

			I understood that but also thought of these firms as big, powerful businesses, with intriguing questions lurking behind their uniformly elegant reception areas. Which ones were best managed, or had the most effective strategies for developing new lines of business? Which had the most talent and provided the best client service in which areas of law, and how did they do it? Which ones overcharged and which ones provided good value? I also viewed the law business from the standpoint of my Yale Law School classmates, who had had to decide where they wanted to work without basic information about their potential employers. Which firms had the best litigators, or the best mentors? Which offered the most opportunity to women or minorities? Which were more likely to promote associates to partnership because they were economically healthy and/or valued sharing the wealth more than others? Which had the fairest or most generous bonus systems for young associates? And, yes, which had the most interesting clients and a client base that provided the highest profits for partners?

			That last question resulted in The American Lawyer launching a special issue every summer, beginning in 1985, in which we deployed reporters to pierce the secrecy of these private partnerships so that the magazine could rank the revenues and average profit taken home by partners at the largest firms. Suddenly, lawyers at each major firm, as well as their clients and prospective recruits, could see how firms that seemed so much alike compared as businesses.

			When the first survey was published, I received a call from a former classmate who practiced at a large Los Angeles firm. He was outraged because he—and his wife—had now found out that another classmate who worked at another, seemingly fungible, L.A. firm made about 25 percent more than he did. Until then, they had been perfectly happy with his six-figure income. Not anymore. At that moment, his anger was directed at me, for providing him information that upended at least one aspect of his view of his career. Over time, it would also be directed at his firm—perhaps the management or maybe some laggard partners—for not producing a business that was as profitable as his classmate’s.

			Journalists take the obvious, if self-serving, position that their job is to provide accurate information about important subjects, and that how people use, or misuse, the information is not their responsibility. But there is no denying that the fallout from this report and those that have followed since The American Lawyer and other trade publications was significant and double-edged. The new flow of market information about these businesses made those who ran them more accountable to their partners, their employees, and their clients, but it also transformed the practice of law by the country’s most talented lawyers in ways that had significant drawbacks.

			True, collegiality had often been a code word for WASP enclave, and the new market pressures forced firms to embrace the new meritocracy, opening them to minorities and women and giving them the incentive to reward talent and hard work. But there was a downside to what Americans instinctively believe is a core value: robust markets made more competitive and efficient, in this case
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