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Is More Economic Equality Better?






For most American intellectuals, the answer is obvious. The question itself would strike them as either frivolous or callously reactionary. For the typical intellectual, including the typical economist, it is clear that more economic equality is better. If pressed, the intellectual might offer some kind of argument to support his position, but normally he simply treats it as axiomatic.

I disagree. In doing so, I am not claiming that more economic equality is necessarily worse. I simply insist that the societal distribution of income or wealth itself, whatever it might happen to be, is morally neutral: neither an increase nor a decrease in the degree of inequality has any unambiguous moral meaning. Everything hinges on why the distribution changes. Once we know and morally assess the actions that cause the distribution to change, we need go no further. The resulting change in the distribution itself is a statistical artifact, devoid of any moral implications.

The Prevailing Intellectual Position

When I say that the typical intellectual believes more economic equality is better, I am not thinking about wild-eyed radicals or street-corner revolutionaries. I have in mind some of the most respected and influential social scientists in the land. Consider, for example, the statement of Arthur M. Okun, an economist who taught at Yale before serving on the President's Council of Economic Advisers during the 1960s: “Equality in the distribution of incomes…would be my ethical preference. Abstracting from the costs and the consequences, I would prefer more equality of income to less and would like complete equality best of all.”1

Henry J. Aaron, an economist and senior fellow at the Brookings Institution who has taught at the University of Maryland and served as assistant secretary for planning and evaluation in the Department of Health, Education and Welfare, has said: “My own perception is that some additional redistribution [from the richer to the poorer via government] will cost almost nothing in freedom, though it will cost something in efficiency, and that it is worth getting.”2


Christopher Jencks, a Harvard professor of sociology, has gone much further than Okun and Aaron. Jencks concludes his widely discussed (and partially federally funded) book Inequality with a remarkable passage urging more government intervention in the distributive process, more envy among the poor, more guilt among the rich, and ultimately a revolutionary restructuring of American society:

The crucial problem today is that relatively few people view income inequality as a serious problem…. We need to establish the idea that the federal government is responsible for not only the total amount of the national income, but for its distribution…[;] those with low incomes must cease to accept their condition as inevitable and just…. [T]hey must demand changes in the rules of the game…. [Some] of those with high incomes, must begin to feel ashamed of economic inequality.…[W]e will have to establish political control over the economic institutions that shape our society. This is what other countries usually call socialism.3

As a final example, consider the statement of Charles E. Lindblom, a professor of economics and political science at Yale, in his highly acclaimed treatise on the world's political and economic systems Politics and Markets:

It is in communist provision of minimum standards of living and some degree of equality in the distribution of income and wealth that the communist claim to approximate the humanitarian vision…seems undeniable. On these fronts communist systems have to be credited with great accomplishments, on the whole probably greater than those of the polyarchies…. Inequality in the United States is severe in its [harmful] effects.4

Such examples quickly become tedious; their message is clear enough. The prevailing position, not only on the left but also within the mainstream of American social science, is that the existing inequality of income and wealth is unjust. Indeed, most writers routinely employ the words unequal and inequitable as synonyms, showing no concern for the moral freight borne by this linguistic practice. Hence, not surprisingly, enthusiastic approbation is showered on government policies that promise, either directly or indirectly, to redistribute income from the richer to the poorer.

The Facts about Inequality

Open the Statistical Abstract and you will find the “facts” on which most judgments about inequality rest. According to these official data, the lowest fifth of households gets less than 4 percent of the total income (this share having fallen slightly over the past ten years), and the highest fifth gets about 50 percent (this share having risen substantially over the past ten years).5 The top one percent of households receives about 22 percent of the total income (this share having risen substantially over the past ten years). Economics textbooks reproduce these figures. Economists study and debate them at great length. Intellectuals fashion from them the ammunition for politicians to fire in demagogic salvos.

Yet these figures are virtually worthless. Acceptance of them makes economists either the most gullible or the most dishonest guild on earth. To assess the credibility of the data, one must begin by inquiring into their sources. In fact, they come from the information supplied by people on the census forms collected every ten years or in response to the much smaller Current Population Survey conducted by the Census Bureau as an ongoing project. In both cases, we find out only what people choose to tell us. Of course, people have many reasons to dissemble. A desire to conceal illegally acquired income, a cavalier attitude in responding to the survey, a devotion to privacy in their financial affairs—such are the sources of misreporting. It happens among the rich, the poor, and those in between, but how much is anyone's guess.

Even when people want to be honest and try to be accurate, they forget, miscalculate, or misconstrue the questions. “Household income” is by no means a crystal-clear concept. Just what is a household? And what qualifies as income? Once the data are in hand, should the statistician make his calculations on an annual basis or average them over a longer time span? What adjustments, if any, should be made for differences in age and family size among the income recipients? How much of the money income reported is taken away in individual income and payroll taxes? The answers to these questions are uncertain. To make matters even foggier, the official data neglect whole realms of real income, such as the income in kind received directly from other persons or indirectly in the form of government transfers. As Edgar K. Browning has said, “we really do not know how much redistribution is going on in the present system…. How can we talk sensibly about redistributing more if we do not know how much is already being redistributed?”6

Still, the statistical issues are secondary. Even if the figures on the societal distribution of income were conceptually unambiguous and numerically precise, the question would remain: Is more equality better? And the answer would still be: not necessarily. To appreciate the basis for this answer, consider some ways in which a more equal societal distribution of income might come about.

Greater Equality: Seven Scenarios

The scenarios I offer here are hypothetical, but they are not impossible. Their lessons, like those of parables, are independent of their degree of descriptive historical veracity.


1. The death rate increases abruptly for persons older than thirty-five. Because older persons have, among other things, accumulated more property and job experience, their average wealth and incomes exceed those of younger persons. To the extent that (average) younger persons inherit the wealth of (average) decedents, the increased mortality among older persons would tend to reduce economic inequality.

2. Young women suddenly find themselves unable to bear children. Because babies do not produce income or accumulate wealth, their presence in society creates economic inequality. Diminished fecundity therefore would tend to reduce economic inequality.

3. A new law requires housewives to enter into paid employment. Because housewives are not rewarded for their efforts in the home by explicit monetary payments, their presence in society increases economic inequality—at least as it is now measured. If all housewives were compelled to earn wages in the paid-labor market, measured economic inequality would decline markedly.

4. A new law requires every worker to switch occupations at least once a year. (Something resembling this requirement has been the policy in communist China at various times during the past fifty years.) Because job experience improves the productivity of workers and leads to higher earnings, the distribution of earnings in an economy where no one could ever escape from the entry level would tend to be more equal, other things being the same.

5. Poor robbers increase their plunder of rich victims. Of course, this reign of Robin Hoods would diminish economic inequality, though the reduction would probably never be detected by the Census Bureau.

6. People develop an aversion to education and training. As in the scenario of annual switching of occupations, the universal refusal to accumulate human capital would tend to place all workers on a more equal footing, and economic inequality would tend to decline.

7. The workweek is legally fixed at twenty hours, and overtime work is outlawed. This trade-union dream come true would tend to equalize the distribution of earnings by making the amounts of labor supplied by various workers more uniform.

To sum up, all of the foregoing scenarios have two characteristics in common. Each entails increased economic equality, and each in its own way is a disaster. Increased mortality, decreased fecundity, forced labor, forced occupational mobility, increased robbery, mass abandonment of education and training, forced unemployment—surely few decent people would argue in their favor. Any increase of measured societal economic equality that arose from such catastrophic events would certainly be considered a spurious indication of increased social well being if one knew its origins.

Yet economists and other intellectuals routinely compare the income or wealth distribution between times or places and judge the differences good or bad, depending on whether the measured degree in inequality is less or more, without giving any consideration to why the differences exist. This practice bespeaks utter moral blindness. If inequality increases because—in counter-scenarios of those sketched here—older people live longer, women succeed in having the babies they want, more wives choose to work at home, workers switch occupations less frequently, robbery declines, more people acquire advanced education and training, or more workers choose to work full time, can anyone reasonably conclude that society is worse off?

Conclusion

If we know that individual actions are just, that knowledge is all we need in order to make a moral assessment. A supposedly deleterious change in the statistical measure of the societal distribution of income or wealth, should it occur, is simply irrelevant. Changes in such aggregative measures have no moral implications whatever. The error of supposing that more societal equality is necessarily better springs in large part from an even more fundamental error: the implicit assumption that societies are moral agents. Obviously, they are not, nor can they ever be. Society is nothing more than an abstraction, a concept, an intellectual invention. Just as only individuals are economic actors, capable of purposive goal-seeking behavior, so only individuals are moral agents, whose actions we may properly describe as ethical or unethical. Moral individual actions, like immoral individual actions, may produce either more or less societal inequality, depending on their precise character. Some rich individuals steal from some poor persons, and vice versa. Some rich persons voluntarily transfer their wealth to some poor individuals, and vice versa. Any changes in the aggregative statistical profile brought about by such complex and variable individual behavior are wholly uninformative for purposes of a moral assessment. In their simple-minded moral judgments about differences in societal distributions, many intellectuals have committed astonishingly blatant errors. They could have saved themselves from these blunders had they kept their eyes focused on the only true economic and moral agent, the individual human being.
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Regulatory Harmonization

A Sweet-Sounding, Dangerous Development






Contemporary social and economic affairs take place within a bewildering complex of regulatory restrictions and requirements. Already profuse beyond comprehension, the labyrinth grows ever more extensive. In the United States, at the federal level alone, the 4,000–5,000 new final rules put in place each year require some 20,000 pages of the Federal Register for their official promulgation.1 Simultaneously, the 50 states, 3,043 counties, 19,372 municipalities, and 16,629 townships and towns crank out countless new regulations of their own.2

All of this regulatory activity, of course, occurs within a single nation-state. Elsewhere in the world, the regulators are not just sitting on their hands, and in certain countries—France springs immediately to mind—the bureaucrats would be outraged by the mere suggestion that the U.S. regulators were surpassing them in the number of regulations. Business firms that operate globally must deal with a vast variety of regulatory restrictions and requirements.

In general, complying with many different bodies of regulation costs more than complying with just one, or so it has often seemed to businesspeople. Hence their inclination to support “regulatory harmonization.”

In the United States Historically

In the United States, business support helped to create the very first federal regulatory agency, the Interstate Commerce Commission (ICC), in 1887. As historian Gabriel Kolko has remarked, in the locus classicus of this thesis, “The railroads realized long before 1900 that the federal regulation of railroads offered them protection, actual or potential, from harassment by the states,” and “it was this threat of state legislative attacks that kept the railroads solidly behind the ICC and federal regulation.”3

Similarly, as Gary Libecap has shown, butchers and cattle raisers' shift of lobbying efforts from the state legislatures to the U.S. Congress—not consumers' complaints—played a crucial role in gaining passage of the Sherman Antitrust Act in 1890.4


Along the same lines, Richard Sylla has argued that efforts toward regulatory harmonization underlay the widespread business support for big federal government that became so evident during the Progressive Era: “How much more efficient and less costly it must have seemed to the businessmen subjected to several state jurisdictions to create an administrative state at the federal level, and to have that state absorb some state activities and override others. That is what they tried to bring about—successfully.”5 Reacting to an earlier, unpublished version of Sylla's article, I agreed that “the managers of the big firms, harassed by dozens of state governments and their rapacious politicos,…began to see the wisdom of federal regulation. Perhaps, they reasoned, they would stand a better chance of escaping the meddlesome, costly, and fluctuating congeries of state regulations if they could deal with a single national regulatory body.”6

The story, however, did not end at that point. The businessmen who supported the creation of new federal regulatory agencies hoped, of course, to make their lives simpler and their costs lower. Better still, perhaps they could “capture” the agencies and make them serve as, in effect, cartel police, keeping maverick competitors in check and assuring higher rates of return to the cartel members. By no means did they always succeed in that quest,7 but to the extent that they did succeed, consumers suffered as a result. No doubt, George J. Stigler had just such outcomes in mind when he observed, “Regulation and competition are rhetorical friends and deadly enemies.”8

Not infrequently, however, business support for regulatory harmonization at the federal level gave birth to an unmanageable offspring. Like Dr. Frankenstein's monster, the newly created federal regulatory agencies often stopped heeding their business progenitors' voice. Within twenty years, for example, the ICC had fallen under the sway of shipper interests, and by refusing to approve reasonable rate increases, the commission proceeded to compress the railroad companies in a merciless cost-price squeeze.9 So severely had the railroad firms suffered in the decade after 1906 that during World War I they collapsed, financially exhausted, into the loving arms of the U.S. Railroad Administration; afterward, under the terms of the Transportation Act of 1920, they found themselves reduced to little more than regulated public utilities.10

In a similar manner, over the past century many a firm must have rued the day that business interests threw their weight behind the enactment of the Sherman Act and thereby gave rise to the galling government harassment that epitomizes everything suggested by the phrase “arbitrary and capricious.” Nor have consumers been well served by the rampaging federal trustbusters, as the seemingly endless cases against Microsoft have made crystal clear once again.11


On the International Scene Currently

As international commerce has grown in recent decades, more and more firms have found themselves butting up against the obstacles posed by the great variety of regulatory systems in place around the world. Seeking to mitigate the great cost of complying with diverse regulations, businesspeople have lent their support to an accelerating movement toward international regulatory harmonization. Outstanding manifestations of this trend have appeared in the European Union (EU) and its predecessor organizations. As Manfred E. Streit has recently observed, “Almost throughout the whole process of European integration, harmonisation of national laws and regulations was considered a matter of course.” There existed “a widespread prejudice…of assuming quite uncritically that a uniform legal system which covers a large area has a value on its own and that legal harmonisation will lead to the best possible system.”12 However one might characterize the course of economic activity in the EU, no one can deny that “business” has been brisk in Brussels.

Although I find myself in nearly complete agreement with the analysis of harmonization Streit presents in his article, I take issue with his particular conclusion that “taken together, the normative and positive evaluations suggest that harmonisation appears only advisable in those cases in which compelling reasons, such as the prevention of hazard, can be given.”13

In large part, however, my disagreement springs from a recognition of certain tendencies that Streit himself notes, especially the following one: “considering those regulations which have been introduced by harmonisation, it became obvious that in many cases they were more complex and comprehensive than those regulations which were previously in force in the member states.”14 This statement tends to apply to the harmonization process wherever it occurs, not just in the EU. That is, international harmonization of diverse national regulations tends to raise the severity of the regulations at least to the highest level previously reached by a member of the accord—there is, so to speak, a leveling up—and frequently to a higher, formerly untried level, so that even the previously strictest regulator becomes stricter still.

Now, it might seem counterintuitive that harmonization would be undesirable—even dangerous—in relation to regulations aimed at the prevention of hazard or the promotion of public health, but at least in certain pertinent areas I have studied in some detail, I am persuaded that such is the case.

Medical Devices as an Example

In the United States, medical devices—thousands of distinct products that now range from bandages, syringes, and latex gloves to implantable defibrillators, CAT scanners, and laser eye-sculpting machines—first became subject to regulation by the Food and Drug Administration (FDA) under the authority of the Food, Drug, and Cosmetic Act (FDC Act) of 1938. The scope and severity of the regulation became much greater under the authority of the Medical Device Amendments of the FDC Act, enacted in 1976, and of later amendments, especially those of 1990. By the early 1990s, firms in the medical-device industry found themselves subject to excruciatingly detailed, unpredictable, very costly, and sometimes strangling regulatory strictures. Worse, consumers of the products—ultimately the sick and injured themselves—suffered because of the regulation's destructive effect on technological development and because of the withholding of already developed products from the market while firms waited, often for years, to receive marketing approval from the FDA.15

In Europe, the situation contrasted markedly. Until recently, European countries imposed relatively little regulation on the producers of medical devices. Although the scope, detail, and cost of the regulation varied widely, no European country practiced the sort of rigid, elaborate, legislatively defined, centrally directed and enforced regulation imposed in the United States since 1976. The Europeans relied more on the formulation of technical standards by professional organizations, leaving manufacturers free in most cases to comply or not comply with the established standards. Purchasers, of course, could insist that products meet certain standards, and in some countries major purchasers such as the national health service were either required or urged to do so. In the 1970s, the Europeans began to develop a more restrictive system of regulation, but the adoption of the new system proceeded slowly. Only in the 1990s did EU member states begin to put in place a more systematic and demanding regulatory system.16

By the beginning of the twenty-first century, the European situation had changed drastically, especially in countries that previously had little or no regulation. Notably, no evidence exists that European consumers in general had suffered because of the previous, relatively undemanding regulatory environment, and obviously many European patients had benefited by gaining quicker access to new, more effective devices.17 The recent European changes have been driven not by safety concerns but by the need to make regulations uniform throughout the EU in order to preclude their serving as trade barriers. As the desired uniformity is achieved, the common regulatory system will impose more regulation, even in countries such as France and Germany, which already had relatively extensive regulation. Still, when the new EU system is fully in place, it will fall far short of FDA-type regulation, leaving European device manufacturers, purchasers, and patients much better off relative to their U.S. counterparts.

Because regulatory requirements still differ among the major market areas—the United States, the EU, and Japan, not to speak of the rest of the world—producers continue to confront troublesome and costly regulatory diversity. Hence, they continue to press for even greater, ultimately global harmonization of the regulations.18 The FDA Modernization Act of 1997 directs the FDA to meet with foreign governments to work out harmonization agreements. Earlier, in 1992, a Global Harmonization Task Force—including representatives of industry and regulators from the EU, the United States, Australia, Canada, Japan, and other countries—had been created to chart a course toward that ultimate objective, and its four study groups have been busily emitting documents for potential official adoption by the appropriate government authorities.”19

A halfway house on the road to global harmonization is the mutual recognition agreement (MRA), a number of which have been reached by various pairs of countries and by the EU and various countries.20 On May 18, 1998, the United States and the EU signed an MRA and began to work toward its full implementation: “Under the MRA, an EC CAB [European Community Conformity Assessment Body] could conduct quality system evaluations for all classes of devices and premarket 510(k) evaluations for selected [lower-risk] devices based on FDA requirements. Similarly, a U.S. CAB could conduct quality system evaluations for all classes of devices and product type examinations and verifications for selected devices based on EC requirements.”21 In effect, this MRA provides for harmonized regulatory reviews, rather than harmonized regulations; each country retains its own regulations within its own borders. In announcing the U.S.-EU agreement, however, the FDA declared that the MRA “may…enhance harmonization of U.S. and EC regulatory systems.”22

Implementation of the U.S.-EU MRA has not been smooth. Once the agreement went into force in December 1998, the FDA threw up a series of obstacles, and European observers concluded that “the FDA only intended to follow through with the MRA on its own terms.”23 “The FDA believed it would be able to use the mutual recognition agreement (MRA) to reinforce the European device regulatory system, which it considers too weak, by ensuring more stringent and more frequent controls on European manufacturers at little extra cost to itself. The FDA also hoped to retain the ultimate say in market authorisation.”24 For some Europeans involved in the process, the FDA's insistence on dominating the implementation of the U.S-EU MRA rendered the arrangement “little more than a charade.”25

European industry representatives began to view the MRAs as failures and to characterize them as detours from rather than way stations on the road to global harmonization. According to Ian Cutler, the director of regulatory affairs at Smith & Nephew, “As a result of these initiatives the regulatory scene is becoming too complex and there does not appear to be any effective control. This excessive regulation will stifle and retard medical device development, increase the costs of market entry, discourage investment in industry and ultimately deny patients the potential benefits.”26 Most likely, however, such grumbling reflected little more than the frustrations normally associated with constructing any elaborate regulatory arrangement involving many interested parties in many different countries. The trend toward global regulatory harmonization in the medical device industry seems unalterable, if only because so many government bureaucracies around the world have committed themselves to it.

Conclusion

It has been noted that “regulatory harmony like motherhood and apple pie, is difficult to argue against.”27 Especially for the bureaucratic mind, enforcing one set of regulations seems to make more sense than enforcing many. Business people always resent the costs associated with regulatory multicompliance. With the affected business interests demanding regulatory harmonization and the world's legislators and regulators willing to supply it, who will oppose it? The answer is no one.

The absence of organized, vocal, political opposition does not indicate, however, that regulatory harmonization harms no one. On the contrary, such harmonization holds the potential to harm multitudes. It is a species of cartelization, and just as successful cartelization in ordinary markets harms the consumers, so successful cartelization across regulatory jurisdictions tends ultimately to harm all those whose freedom of peaceful, voluntary action is thereby restrained.

During the first half of the 1990s, when the FDA became even more outrageous than usual in its regulation, many people fled to Europe to gain access to the medical devices to which the FDA denied them legal access in the United States. Medical device companies began to shift their operations, especially their clinical trials, from the United States to Europe.28 In those days, Americans had somewhere to seek refuge from intolerably harmful regulation. Their pathetic flight served as important evidence when, after the 1994 elections, certain members of Republican-led Congress took the FDA to task, causing it to moderate its most outrageous actions—a reactive “reinvention” eventually codified in the FDA Modernization Act of 1997.

Once global regulatory harmonization has been achieved, however, the FDA's victims will have nowhere to run. They will have no choice but to suffer in silence, or, should they incline toward expressing their political “voice,” to plead pitiably for their governmental overseers' mercy. For the most part, these victims will remain unaware of the relation between their plight and the worldwide cooperation of those who claim—counterfactually—that they are only protecting people's health and safety. The costs of regulatory harmonization will have to be counted not only in dollars but in freedom, physical well-being, and life itself.29

Even the critics of regulatory harmonization make an exception for regulations affecting the public health and safety. In so doing, they are turning matters upside down. Whereas the public can endure the costs of, say, securities regulation or cable TV regulation, the costs of government regulation of medical goods are far greater. It has been said that war is too important to be left to the generals. Likewise, people's health and survival are far too important to be left to office-holding politicians and their smiley-faced henchmen.
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Puritanism, Paternalism, and Power






“Live and let live” would appear to be a simple, sensible guide to social life, but obviously many Americans reject this creed with a vengeance. They find toleration so unpleasant that they support the imprisonment of hundreds of thousands of individuals whose personal behavior they regard as offensive. Why do so many Americans favor the use of coercive sanctions to enforce repression? Perhaps the answer lies in our history.

Puritanism

Politicians and other patriotic posturers like to declare that the Europeans came to America seeking freedom. The claim is at best a half-truth. In the colonial era, most Europeans arrived in North America bound in some form of indentured servitude, many of them children or convicts put out to work. Disregarding such servants, one finds that the free colonists sought mainly to improve their economic well-being.

To be sure, some of them, including the early arrivals in Massachusetts, were fleeing religious oppression, but the Pilgrim Fathers had absolutely no intention of establishing a community in which individuals would be free to behave according to the dictates of their own consciences. The Puritans had already seen the light, and, by God, they intended to use all necessary means to ensure that everybody comply with Puritan standards. Far from free, their “City upon a Hill” was a hard-handed theocracy.

For them, pleasure seemed the devil's snare. Their vision of the good life was austere, and they looked askance on the possibility that others might embrace hedonism. In H. L. Mencken's famous characterization, Puritanism was “the haunting fear that someone, somewhere, may be happy.”1 Moreover, if the Puritans suspected that someone might be having fun, they had no compunction about using government coercion to knock some sense into the offender. Mencken might have had this proclivity in mind when he observed, “Show me a Puritan and I'll show you a son-of-a-bitch.”2

In view of the Puritans' dispositions, it is unfortunate that they exerted an immense and lasting influence on American social and political affairs. Puritanism's “central themes recur in the related religious communities of Quakers, Baptists, Presbyterians, Methodists, and a whole range of evangelical Protestants,” and Puritanism “established what was arguably the central strand of American cultural life until the twentieth century.”3 Even today, ghosts of the Pilgrim Fathers haunt the land.

Paternalism

Paternalists are more ambitious than Puritans. Whereas the latter are content to steer people away from sinful behavior, the former go further, seeking also to promote the worldly health, safety, and welfare of their wards, coercively if need be. Of course, paternalists direct their deepest compassion toward saving children.

In the nineteenth and early twentieth centuries, when American social life was more rigidly hierarchical and dominated by WASPs, the paternalistic impulse came naturally to those who took themselves to be the respectable class in society. In their efforts to uplift the rabble, however, they perceived a need to rid the poor wretches of their vices. Hence the succession of campaigns against, among other things, drinking alcohol, smoking cigarettes, and engaging in all unseemly sexual activity, including autoeroticism. A century ago, groups such as the Women's Christian Temperance Society and the Anti-Saloon League enjoyed legions of supporters. The Anti-Cigarette Movement campaigned vigorously, especially against smoking by women and children; and the Social Purity Movement, followed shortly after 1900 by the Social Hygiene Movement, strove to stamp out pornography, prostitution, marital infidelity, and masturbation.

Government Power

As the Eighteenth Amendment of the U.S. Constitution (1919) reminds us, the better sorts did not hesitate to employ government coercion to promote their rehabilitation of society. They previously had saddled the nation with the Comstock Act (1873), which forbade sending sexual information through the mail, and the Mann Act (1910), which banned taking women across state lines for immoral purposes. In many local jurisdictions, they had obtained legal prohibitions of smoking by women and of commerce in liquor.

In these and many other ways, the respectable campaigners shamelessly combined Puritanism, paternalism, and government power. As David Wagner succinctly expresses the matter in his recent book The New Temperance: The American Obsession with Sin and Vice, “the Victorian and Progressive Period movements were characterized by what scholarly observers consider an exaggerated…notion of their ability to change behavior, by a huge faith in government's ability to regulate every aspect of private life, and by a strong ethnocentric belief in the correctness of white, Protestant, middle-class social norms.”4

These crusaders labored under no burden of doubt about the rectitude of their own standards of personal behavior or about their right to impose these standards on everybody else at gunpoint. Although they ceaselessly proclaimed their Christianity, they overlooked some of Christ's admonitions, especially “judge not, that ye be not judged” and “he that is without sin among you, let him first cast a stone.”

Respite and Calamity

In 1933, after a decade of gang warfare and growing disrespect for law, Americans abandoned their “great experiment” and repealed the Eighteenth Amendment. The homicide rate, which had risen by about 50 percent during the previous fifteen years, immediately began a secular decline that continued until the 1960s.5 Mark Thornton, a careful student of these events, concludes that “the repeal of Prohibition appears to be the best explanation for the dramatic reversal in 1933 and the return to the long-run decline in crime rates” because “alternative theories have a difficult time explaining the continuous decrease in crime during the remainder of the 1930s.”6

Despite the continuation in force of the Harrison Narcotic Act (1914) and the passage of the prohibatory Marijuana Tax Act (1937), during the 1940s and 1950s the crusading class largely shifted its attention away from domestic uplift and toward resistance to fascism and communism.

In the 1960s, however, the tidy world of the self-righteous came crashing down as antiwar protesters, hippies, and other elements of the counterculture flaunted their disrespect for the bourgeoisie and its standards of conduct. The long-haired, free-loving, dope-smoking scorn of youths, poor people, and blacks—the very groups traditionally regarded as most in need of strict supervision and control—unbearably goaded the guardians of respectable society.

War on Drugs

In response, government officials pandering to the ire of the well-behaved “silent majority” declared a “war on drugs,” which meant of course the punishment of selected individuals for the crime of offensive personal behavior, notwithstanding the absence of harm to nonconsenting parties. As a political tactic, this legal offensive was a no-brainer: “For political leaders, temperance wars, like foreign wars, are mobilizations that can serve as strategies to excite the masses of people and, for this reason, enjoy continued use.”7 Hence the Comprehensive Drug Abuse Prevention and Control Act (1970), the Comprehensive Crime Act (1984), and the Anti-Drug Abuse Act (1988), among many other enactments. The drug war helped to divert citizens from dwelling on such annoyances as futile foreign wars, high taxes, obnoxious regulations, poor government services, and meager protection of life and property.

In this so-called war, the police needed no postgraduate training to discern how to promote their own interests. Drug arrests could be arranged virtually at will to bulk up the score sheet of police accomplishments, and once civil forfeitures became an option in the war on drugs, the police possessed the added opportunity of wantonly seizing private property to enhance their resources.8

Meanwhile, the police and others could blame the use of drugs for the growing violence among youths, especially big-city blacks, when in reality the increased violence occurred mainly because the drug trade was illegal. As Thornton observes, “violence is used in black markets and criminal organizations to enforce contracts, maintain market share, and defend sales territory…. Street gangs profit and expand based on their role in organizing retail drug sales. Their violent criminal activity has been a growing and very visible result of the war on drugs during the 1980s and 1990s.”9

As the prohibition of commerce in “controlled substances” has spawned a vast, global black market, recently estimated by the UN International Drug Control Program at $400 billion in annual sales,10 opportunities for government officials—everyone from street cops to heads of state—to enrich themselves have grown enormously. In several countries, governments appear to be, from top to bottom, in league with the drug merchants. In the United States, the news media routinely report the arrests and convictions of police and other government officials for services to drug dealers, and these reports most likely represent only the unlucky tip of an iceberg of corruption. David E. Sisk writes, “If the true consequences of such laws [and the extent of] police corruption…were well publicized, supporters of such laws could no longer hide behind a shield of morality.”11

Endless Crusades

Sisk may be right, but I am inclined to think that no matter how horrible the consequences, the desire to butt into other people's personal affairs, employing the police and even the military as agents, is deeply ingrained in the American national character. Gerald Klerman aptly indicts “pharmacological Calvinism”; J. Weeks refers to “apple pie authoritarianism”; and Ellen Willis likens the contemporary drug test to the McCarthy-era loyalty oath: “When I say pee, you pee.”12 A 1995 Gallup poll found that 85 percent of the respondents were opposed to legalizing drugs and 87 percent were in favor of greater funding for drug police.13 Search the Western world and you will find no other nation similarly obsessed. Europeans, themselves no strangers to government intervention, often view the United States as a nation of lunatics. Notwithstanding its changing forms and temporal fluctuations, the penchant for acting as self-righteous busybodies has animated the bourgeoisie of this country ever since the Pilgrims set foot on Plymouth Rock in 1620. Because this proclivity provides an irresistible opportunity for politicians to promote their own interests at public expense, one must expect that we Americans are doomed to an endless procession of costly futile, and destructive crusades.

It hardly comes as a surprise that the government has not stopped with a war on heroin, cocaine, and marijuana. It is now whooping up a jihad against tobacco. Inasmuch as this war, like virtually all contemporary attacks on individual liberty in America, comes disguised as a program for “saving the children,” who can object? Once upon a time the do-gooders condemned “demon run”; now they demonize cigarettes.

Although the First Amendment enjoins that Congress “make no law…abridging the freedom of speech, or of the press,” the Food and Drug Administration (FDA) issued detailed regulations governing the advertising of tobacco products, and the agency formulated ambitious plans for more extensive controls. In this disregard for the Constitution, the government was following a pattern set earlier in fighting the war on narcotics. As Judge James P. Gray has distinguished himself by saying, “Our present [drug] policy is directly responsible for the material and demonstrable reduction of our cherished liberties under the Bill of Rights.”14 Although the Supreme Court ruled in 2000 that the FDA lacks statutory authority to regulate tobacco products,15 the continuing, multifaceted war on tobacco continues to push us farther along the same oppressive path blazed by the drug warriors. (Ever reliable, the FDA actively seeks the necessary authority to carry on its tobacco jihad, and the secretary of health and human services for the George W. Bush administration, Tommy Thompson, agrees, “I think right now we have to do more regulation, yes.”)16

Upshot

Alexis de Tocqueville foresaw our present condition when, in the penultimate chapter of Democracy in America, he considered “what sort of despotism democratic nations have to fear.” There he envisioned “an immense and tutelary power…absolute, minute, regular, provident, and mild…like the authority of a parent, if, like that authority, its object was to prepare men for manhood; but it seeks, on the contrary, to keep them in perpetual childhood…. [I]t compresses, enervates, extinguishes, and stupefies a people, till each nation is reduced to be nothing better than a flock of timid and industrious animals, of which the government is the shepherd.”17 As if these conditions were not bad enough, Wagner points out, Americans in true Orwellian fashion “have often come to identify with powerful social control as being in their own interest. They often want the state to expurgate drugs or cigarettes.”18

At the end of his provocative booklet Smoking and Liberty: Government as a Public Health Problem,19 Pierre Lemieux contrasts two possible worlds. One is the world of invasive paternalism to which governments in the United States—and likewise in Lemieux's homeland, Canada—progressively consign us. In this world, physical and moral dangers are taken to be ubiquitous, and because individuals are presumed to be too foolish and weak willed to protect themselves, government must micromanage everybody's personal affairs. The alternative world differs starkly. In it, “every individual lives his life as he sees fit, assuming the risks of his joys and the anguish of his death.” Lemieux points out that “there is a common denominator between these two worlds: the mortality rate is 100% in both. But the men who live and die are not the same: in the first case, they are slaves; in the second, free individuals.”20
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We're All Sick, and Government Must Heal Us






In recent decades a portentous cultural change has been gathering momentum in the United States, giving rise to dangerous social and governmental developments. Increasingly, Americans have embraced a therapeutic ethos. Actions previously understood as irresponsible, imprudent, immoral, or even evil have come to be understood as symptoms of underlying diseases that ought to be treated or cured rather than condemned or punished.1 More and more people have been declared or have declared themselves “victims.” They take themselves to be suffering, if only from hurt feelings, because others—parents, schoolmates, coworkers, people at large—have somehow infringed their asserted personal right to health and happiness. To a growing extent, governments have become involved in “treating” these newly perceived ills, and in doing so they have in effect asserted a novel raison d'etre, a new justification for their claims to legitimacy. Little resistance has arisen to the proliferating therapeutic programs at all levels of government because these new claims to legitimacy have comported so well with the public's own understandings.

James L. Nolan Jr. has written an impressive and disturbing book about these developments, The Therapeutic State: Justifying Government at Century's End.2 Nolan's study is conceptionally well motivated and empirically well validated; his presentation is soberly balanced and smoothly written. Sociological research does not get much better than this. Notably, Nolan concludes the study by considering the implications of the developing therapeutic ethos for liberty, and he finds those implications unsettling.

The Therapeutic Ethos

Everyone will have noticed some aspect of the emerging therapeutic ethos. Where once we had Alcoholics Anonymous and its twelve-step program, we now have countless XYZ Anonymous groups, each with its own twelve-step remedy. No longer is drinking heavily, using cocaine, or pummeling one's spouse merely indicative of the perpetrators’ unwise or cruel choices; instead, such behavior is indicative of an underlying disease. Hence, it would be improper, even pointless, merely to censure or penalize the perpetrators. Rather, those who suffer from the diseases of alcoholism, drug addiction, or violent abusiveness of a spouse should be treated, and a government operative—a social worker, a judge, a public-health doctor—is an appropriate agent to administer the treatment. Along the way it will prove essential that the sufferer recognize and admit that he has the disease. To do otherwise would be to remain “in denial,” perhaps the most abominable and unacceptable condition in the eyes of those who embrace the therapeutic ethos.

Sit Still, Johnny

In the new world of the therapeutic ethos, curing the children plays a leading part. In olden days, some children chafed under the discipline and regimentation of the schools. Some kids just wouldn't sit still; others were downright naughty. No longer. Now they, along with any others who fail to respond with zombielike responsiveness to the school regulations, are diagnosed as victims of attention deficit hyperactivity disorder (ADHD).3 For ADHD, which “experts” believe afflicts 5 percent of all children, the prescribed treatment is a drug called Ritalin. In some cases, children have been refused admission to schools, which the law requires them to attend (gotcha!), because their parents objected to the children's taking Ritalin.4

Build Self-Esteem

For an astonishingly wide spectrum of behaviors, adherents of the therapeutic ethos view the underlying disease as itself the product of deficient self-esteem. To anyone under the impression that the self-esteem movement is little more than another flaky California fad, Nolan's documentation will prove shocking. It seems that everything from mathematical ineptitude to teen pregnancy to first-degree murder is now viewed as stemming from insufficient self-esteem.

By the middle of 1994, some thirty states had enacted a total of over 170 statutes that in some fashion sought to promote, protect, or enhance the self-esteem of Americans. The majority of these (around seventy-five) are, not surprisingly, in the area of education. There are additionally at least twenty self-esteem-related statutes in health care, over forty in welfare or social services, and approximately sixteen in the area of corrections or criminal justice. (p. 157)

In addition to uncountably large numbers of touchy-feely Democrats, such prominent Republican figures as Jack Kemp, Barbara Bush, and Colin Powell have come out in support of the self-esteem movement.


Not to be outdone by the states, a number of federal government agencies have issued regulations that make reference to the building of self-esteem (pp. 324–26). Believe it or not, one such regulation was the Commerce Department's 1986 “Northern Anchovy Fishery: Notice of Final Harvest Quotas” (51 FR 32334, cited on p. 325). Is nothing sacred?

The Experts Tell Us…

In parallel with the spreading therapeutic ethos, psychologists have established themselves as bona fide experts and have played an expansive role as courtroom advocates of tort remedies for persons claiming to have suffered emotional distress. Beginning in 1946 and ending in the 1970s, all the states adopted licensing statutes for psychologists. “Often, state courts justified the admittance of psychologists as expert witnesses on the basis of the licensing statutes passed by their state legislature. Somehow licensing codes gave credence to the idea that the psychologist was a legitimate expert” (p. 70).

One upshot is that now “therapeutic practitioners, with unprecedented ‘expert’ authority, provide the courts with psychologically inspired interpretations about human behavior, motives, criminal activity, and truthfulness” (p. 76). In such judicial proceedings, “the state becomes involved not only in the evaluation of behavior but in an assessment of the internal processes of individual psyches” (p. 297).

Therapy Will Win the War (on Drugs)

State and federal prisons brim with persons convicted of drug offenses. Those prisoners have become abundant grist for the mills of the therapeutic state. In 1962, the U.S. Supreme Court ruled that “states could compel offenders to undergo drug treatment.” In 1966, the federal Treatment and Rehabilitation Act “gave the courts statutory authority to commit drug offenders involuntarily to residential and outpatient treatment programs as an alternative to incarceration.” As Nolan remarks, “with these changes, the stage was set for the conflation of criminal law and therapeutic drug treatment. A number of organizations and agencies sprang up to fill this opening” (p. 81).

One such newcomer was the so-called Drug Court, numbers of which have been established in scores of jurisdictions across the country. Despite the failure of these special courts to reduce recidivism, their popularity has grown merely because of their approach, which is to treat drug offenses as pathological outcomes rather than as ordinary crimes. A drug court transforms a judge into a sort of police-backed hyperintrusive schoolmarm who scolds, praises, or threatens the “clients,” depending on how well they play along with the program (pp. 78–112, 295–96).


In 1966, the Narcotic Addict Rehabilitation Act required treatment for federal drug convicts in prison, and by 1990 more than 218,000 prisoners were enrolled in related counseling programs (p. 113). In the state prisons, by 1990 more than 42 percent of the inmates were enrolled in a therapy or counseling program of some sort (p. 115). Although the programs take various shapes, common threads include “emphases on the primacy of self and the centrality of emotions, the view of the inmate as a patient in need of healing, and the assumption that abusive and victimized pasts predispose one toward crime” (p. 120). Not even the get-tough-on-crime reaction of recent years has deflected application of the therapeutic ethos to the operation of prisons.

Kid Stuff

In the schools, as in the prisons, the central objective is now to “cure” the children by promoting their self-esteem. According to Rita Kramer, the author of Ed School Follies, “Self-esteem has replaced understanding as the goal of education” (quoted on p. 150). One must admit that schoolteachers and counselors have had a large measure of success in their main endeavor: although in international comparisons American students rank very low in math, science, and other educational attainments, they rank very high in their own evaluation of their abilities (p. 169).

Although saving the children has long served to justify extraordinary government measures, this rationale has become well-nigh universal in recent years. Among the sacred cows of the child savers, the Head Start program, begun in 1964 as part of the war on poverty, commands special veneration. Among other achievements, Head Start gave rise to a program known as “Telephone Friends,” allowing lonely old people to talk to young children on the telephone. According to Congressman Ben Erdreich, this “truly gratifying endeavor” improved “self-worth and self-esteem for both seniors and children alike” (quoted on p. 216).

Nolan observes that “the state's role toward children was viewed [in congressional debates] as most appropriate when some form of therapeutic assistance was provided” (p. 217). That legislative perspective no doubt contributed to the authorization of federal funding for Parents Anonymous, established in 1974. “Based on the self-help model of AA, the program provided a forum where parents with the ‘sickness’ of child abuse could get help. Not surprisingly, the help they sometimes needed was assistance in attaining a higher view of the self” (p. 219). One wonders whether any member of Congress has ever introduced a bill to establish Tenth Amendment Violators Anonymous (TAVA); the desperate need for such a group seems obvious.


Don't Worry, It's Good for You

Every smart ruler understands that the best kind of state coercion is the kind that subjects do not regard as coercive. By resorting increasingly to just that sort of coercion, U.S. governments have succeeded in expanding into whole new domains of private life with scarcely a word of protest being voiced. As Nolan explains it,

The ideals of a “scientifically” based, therapeutic understanding of the world are so embedded in American culture that overt coercion is rarely necessary. Instead, most citizens naturally comply with programs and policies based on therapeutic rationales, because they are so “obviously” plausible. The basic nature of the coercive and expanding state, then, has not changed. What has changed is the source of legitimation by which the state justifies its continued expansion—an expansion that, through use of therapeutic symbols, can move into realms of societal life once left untouched by the state. (p. 298).

Thus, while many freedom-loving citizens have been fighting the growth of government at the front door—many of them even imagining that they are winning the fight—government at all levels has been streaming through the back door. Having supposed that Orwell's 1984 had been averted, people may yet wake up to find themselves situated in Huxley's Brave New World.

Notes

1.    The outstanding critic of this development has long been Dr. Thomas S. Szasz. For a recent statement of his views, see “The Therapeutic State: The Tyranny of Pharmacracy,” The Independent Review 5 (spring 2001): 485–521.

2.    New York: New York University Press, 1998. Hereafter cited parenthetically by page number in the text.

3.    Look it up. The official guide is the American Psychiatric Association's Diagnostic and Statistical Manual of Mental Disorders, 3rd ed., rev., commonly called the DSM III-R. In addition, the World Wide Web now has a nearly infinite number of sites devoted to ADHD.

4.    Nolan cites Diane Divoky, “Ritalin: Education's Fix-It Drug,” Phi Delta Kappan 70 (April 1989): 599–605.
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Lock ’Em Up!






Let's play the old form-a-line game. Suppose you took all the people incarcerated in U.S. jails and prisons as of June 30, 1998, and formed them into a line, with the individuals standing one yard apart. How far would the line stretch? Starting from Boston, it would reach almost to Atlanta. Try to picture it. You can form a long line with 1,802,496 individuals.

Back on December 31, 1985, the line would have stretched less than half that far, only from Boston to the southern suburbs of Baltimore. (See figure 13.1 for a graphic history.) But during the next twelve and a half years, the incarcerated population grew at an average annual rate of 7.3 percent. (In comparison, the entire U.S. population grew about 1 percent per year.) At the end of 1985, of every 100,000 persons, 313 were confined; by the middle of 1998, the incarceration rate had increased to 668. If the incarcerated population continues to grow at the rate experienced since 1985, then by midyear 2008 our imaginary line will be long enough to extend from Boston to Atlanta, then turn west and continue all the way to San Antonio, Texas.

Here's another way to picture the prisoners. If you gathered all of them together in a formerly vacant location, you would have an agglomeration about as populous as Houston, the fourth-largest U.S. city. Add the more than 3 million persons on probation, and you would have an aggregation larger than any U.S. city except New York. (New York City itself would be a good deal smaller, of course, once its convicts and probationers were relocated to Convict City.)1

In 1998, men constituted the great bulk—about 92 percent—of the nation's incarcerated population, but as in so many other areas of American life, women have been catching up. In state and federal prisons, women accounted for 4.1 percent of all inmates in 1980, 5.7 percent in 1990, and 6.4 percent in 1998. In the jails—the locally operated penal institutions, as opposed to the federal and state prisons—the number of women increased from 9.2 percent of the adult inmates in 1990 to 10.9 percent in 1998.2

Nationally, the jail population in 1998 was 41 percent white, 41 percent black, 16 percent Hispanic, and 2 percent other ethnicities. Unfortunately, this black-white equality is not exactly the sort for which people of goodwill have been yearning: relative to their numbers in the overall population, blacks are six times more likely than whites to be in jail.3


Figure 13.1

[image: images]

At current rates of imprisonment, federal and state prisons will house 285 of every 1,000 black men, 160 of every 1,000 Hispanic men, and 44 of every 1,000 white men at some point in their lives. For black men, doing time is fast approaching the norm. “The stigma against going into the criminal-justice system is almost gone,” according to Harlem youth worker Geoffrey Canada. “It's like going away to war. Everyone gets called. You go, you do your time. It's no big thing.”4

If the total incarcerated population were to continue to grow by 7.3 percent annually, it would double approximately every ten years, whereas the total population, growing at 1 percent annually, would need some seventy years to double. Hence, in the decade of the 2080s, within the lifetime of many people already born, the prison population would overtake the total population, and the immigration barriers would have to be removed in order to let in enough foreigners to fill the cells. I leave it as an exercise for the reader to determine who will serve as guards.


Why the Upsurge of Imprisonment?

Here is a one-word clue in answer to this question: drugs. Of the federal prisoners in 1996, fully 60 percent were serving time for drug offenses; of the far more numerous state prisoners, 23 percent were inside the belly of the beast for drug convictions. Virtually all the growth of the federal inmate population since 1988 has come from adding drug offenders. Between 1985 and 1995, state prisons added 537,000 inmates altogether, an increase of 119 percent. They took in an additional 186,000 inmates convicted of drug offenses, swelling that category by 478 percent.5 But drug prohibition explains even more of the upsurge than the foregoing data indicate, because many of the persons imprisoned for violent or property offenses would never have committed their crimes but for the illegality of the drug trade, which prompts sellers to settle disputes violently and leads some heavy consumers to steal in order to get the wherewithal to pay for high-priced black-market commodities.

In the 1980s, Americans allowed their political leaders and the news media to stampede them into a full-blown “war on drugs”—more precisely, an attack on the users, buyers, and sellers
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What is fundamentally wrong with government today? In Against Leviathan, cconomist
and historian Robert Higgs offers an unflinching critical analysis of government power.

This book combines an economist’s analytical scrutiny, a historian’s respect for the
facts, and a refusal to accept the standard excuses and cruelties of government official-
dom. Topics include Social Security, the paternalism of the FDA and the War on Drugs,
the nature of political leadership, civil liberties and the conduct of the national surveil-
lance state, and governmental responses to a continuing stream of “crises,” including
domestic economic busts and foreign wars both hot and cold.

Against Leviathan is a thorough and penetrating critique, and a significant contribu-
tion in this current time of crisis and unchecked expansion of government power.

“This hard-hitting book exposes the multitude of ways the growth of the welfare-warfare
state threatens our freedom and prosperity.”
—Ron Paul, US. Congressman

“Higes’s case against government oppression is tight and persuasive.
—David Henderson, Professor of Economics, Naval Postgraduate School; author,
The Joy of Freedom

“Against Leviathan combines a public choice cconomist’s approach o government
activity with a historian’s attention to institutional frameworks. . . . Higgs’s book is
accessible to a wide readership. Recommended.”

—Choice

“Against Leviathan is nonetheless the best critique of the relentless expansion of state
power—and the perils that growth entails.
—American Conservative

“This is a book that should be read by anyone concerned with American freedoms in the
215t century.”
—Thomas Gale Moore, Senior Fellow, Hoover Institution

“Against Leviathan provides a strong antidote for claims that the government is compe-
tent, protective and just.”
—Steve H. Hanke, Professor of Applied Economics, Johns Hopkins University
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