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To my father, Rev. John R. Howard, and to the memory of my mother, Charlotte Stewart Howard (1920–1999), who taught everyone she met the power of the human spirit

 
 
 
In The Death of Common Sense, published in 1995, I observed that Americans’ frustration with government regulation was caused not mainly by what is regulated—everyone wants a safe workplace and clean air—but by how regulation works. Government regulates us like central planning, using ironclad legal dictates that effectively banish human judgment and good sense.
Following publication, I was gratified when observers from both the right and the left seemed to agree. I was surprised, however, when people kept asking me for a solution. The solution, I thought, could not have been clearer: Unchain people from detailed rules and bureaucratic process and let them take responsibility, to succeed or to fail. Judge how people do; don’t tell them how to do it.
What I did not appreciate was that America has lost the idea that people with responsibility, like judges and school principals, should have the authority to make decisions just because it seems right. Authority has become a suspect concept, the enemy of individual rights. Letting someone decide about someone else isn’t fair. Who are they to judge?
The triumph of individual rights over authority has implications far beyond the functioning of regulation. Because almost any decision affects someone, ordinary choices are often paralyzed. Fear and suspicion now infect daily dealings in the workplace. Schools are falling apart, literally and figuratively. The common good is pervaded with a sense of apathy and powerlessness. This book explores the relationship between individual rights and authority in a free society.
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The double slide in Oologah, Oklahoma, donated to the town park by the Kiwanis Club, was a local landmark. For fifty years this slide, looking like two legs of a spider, had provided fun for the children of Oologah. In 1995, however, a child suffered minor injuries while playing unattended on the slide, and the parents made a claim against the town. “I knew it was going then,” said Judy Ashwood, fifty-three, who herself had played on the slide as a child. “It’s hard for me to think that people who live here would actually sue the city if their child fell off the slide.” But the town board decided it had no choice, notwithstanding a citizen petition asking that the slide remain in the park. It auctioned off the slide to a resident of a nearby town, getting $326.50, and the Oologah park slide was carted away.
			
All across America, playgrounds are being closed or stripped of standard equipment. In 1997, 
Bristol, Connecticut, removed all of the 
seesaws and merry-go-rounds from its playgrounds. When told of the decision, the face of thirteen-year-old Jennifer Bartucca fell with disappointment. “Every time I come here, I ask a friend to go on the seesaws. It is one of my favorite things to do at the park,” said Jennifer: “I love merry-go-rounds. My father would push me on them when I was a little kid.” Nicole LaPierre, sixteen, was equally disappointed. “If you play right, you’re not going to get hurt.”
Being safe has come a long way since Ralph Nader pointed out the absence of safety guidelines for cars and other consumer products. Avoiding risk is now practically a religion. But it’s not clear that the results are necessarily what most people want. Some towns, for example, have the resources to replace the playground equipment with new, safer alternatives, including transparent tubes to crawl through and a one-person seesaw that works on a spring. Can you wait? 
The new equipment is so boring, according to 
Lauri Macmillan Johnson, a professor of landscape architecture at the University of Arizona, that children make up dangerous games, like crashing into the equipment with their bicycles.
The headlong pursuit of safety is killing off the simple pleasures of life. Why take a risk on an activity that’s not absolutely necessary? The town of 
Park City, Utah, had a proposal to make bicycles available for free to tourists and others, both to alleviate the traffic and to make the town more attractive. Most people old enough to ride a bicycle are aware of the hazards. But accidents happen, and after concerns were raised about the possibility of a horrible accident, the plan was stopped. Better safe than sorry. 
Larck Lake, in West Virginia, had been open to fishermen and picnickers since 1993. But the owners got scared because teenagers coming up to a party there often decided to go swimming. “We felt that, sooner or later, there would be an accident,” said Fred Stottlemyer, an official with the company that owns the lake, “so we decided to close the lake to recreational use.” Bob Petryszak, who bought a house nearby because of the lake, was disappointed. “This is a great place to fish. The recreation it provides is a great asset to the area. There should be a way to keep it open.”
Fun is optional, of course. The prophets of safety certainly practice a gloomy earnestness. But some activities that we’ve cut out are pretty important. Psychologists tell us, for example, that children need affection. Even before there were psychologists, most people, and animals as well, showed affection to their young. But in America, 
hugging or, indeed, even a pat on the back is now considered so dangerous that teachers can’t do it. “Our policy is basically don’t hug children,” said Lynn Maher, speaking for the New Jersey chapter of the National Education Association (NEA). The guidelines of Pennsylvania’s NEA chapter urge teachers to do no more than “briefly touch” a child’s arm or shoulder. Michigan passed a law that forbade teachers to touch students for any reason. We’re well on our way to a society where, as Ann Welch, a special-education teacher in Virginia, put it, “we tell children that karate is okay and hugs aren’t.”
Being safe, maybe extra-safe, is what we say is happening. But nobody really believes that. What’s going on has little to do with risk to other people. It’s mainly about avoiding legal risk for the person conducting the activity. 
“Ultimately, we came to the conclusion we were exposing ourselves to too much liability” by allowing people to keep using Larck Lake, said Mr. Stottlemyer. Charles Montgomery, who bought the double slide from the town of Oologah and set it up for his children in the backyard, put his finger on the problem. 
“It’s a shame,” Mr. Montgomery said. “I just see a kind of dying part of most people’s childhood. It’s going away because of society and lawyers.”
People talk about the “litigation explosion” whenever a headline announces a huge verdict on some ordinary accident, like the 
$2.9 million verdict against McDonald’s (later reduced to $640,000) when an elderly lady spilled the hot coffee while pulling away from the drive-thru window. Exorbitant verdicts are the exception, however, and don’t directly touch the lives of most Americans. But law has changed our culture. Instead of looking where we want to go, Americans are constantly looking over our shoulders.
The effects are sometimes tragic. 
Christopher Sercye, fifteen, was shot while playing basketball on a playground close to the Ravenswood Hospital in Chicago. With the help of two friends, the boy made it to within thirty feet of the hospital entrance. When Christopher collapsed, almost at the hospital door, his friends ran in to get help, but the emergency-room staff refused to come out. Hospital policy was that they should not leave the hospital because, as the explanation later indicated, of fear of possible legal liability for neglecting patients already in the hospital. But going thirty feet outside the hospital is not much different for staff than going thirty feet inside. As Christopher lay bleeding on the sidewalk, a policeman begged the staff to come out. But the hospital staff refused to budge and instead placed a call to 911. Christopher lay on the sidewalk for twenty-five minutes before a police sergeant arrived and commandeered a wheelchair to bring him in. The boy died shortly afterward.
Life-and-death decisions used to be more important than anything, certainly more important than legal niceties about duties to sick people thirty feet in one direction versus thirty feet in another. But Americans today act as if we’re wearing legal blinders that block any sensible perspective. When a possible legal risk pops up before our narrow range of vision, however remote or ridiculous, we react like rats to an electric shock. Why take the legal risk?
			
A new medical school graduate, one week away from getting her license to practice, was recently driving in suburban New York when she came upon a motorcycle accident with the rider sprawled on the side of the road, obviously badly injured. After a brief discussion with her mother, she decided not to stop because she might be liable for practicing without a license. At first blink, her logic seems perfectly reasonable. But this only shows how warped we’ve become. How about helping out because you’re a human being who happens to have the skills to save a life?
Some suggest that Americans are just being irrational, pumped up by scare tactics of corporations and greedy co-conspirators wanting to undermine the American legal system. Put yourself in the position of the doctor whose patient has a bad headache. Is it aspirin, or a CAT scan? Pretend you’re in charge of making decisions on the school playground equipment. Are you a little uneasy?
The air in America is so thick with legal risk that you can practically cut it and put it on a scale. A volunteer teacher in East Harlem was working with a group of nine-year-olds when one kept shoving the others, ignoring the teacher’s repeated requests and commands that he stop. Finally, she put her hands on his shoulders to tell him that he would be sent home if he didn’t stop. The response of this youthful aggressor? 
“You can’t touch me, that’s against the law.”
The accepted wisdom is that America is a diverse country, and the values of Americans have changed. But do contemporary Americans really suffer from differing views of what’s too risky and what’s not? Do most Americans really disagree on whether the bleeding boy should be attended to? Is society really so fractured over, say, the risk of letting the public enjoy a mountain lake? If everyone generally knows what’s right or sensible, why doesn’t he or she just make that decision? Not many years ago, we felt comfortable with these decisions. Today it’s unthinkable.
We accept this perpetual legal anxiety as we would an incurable disease. What do you do? After all, people have their legal rights. The relevant issue is whether you can prove your position. We barely even question the system because, well, that’s how law works.
More powerful than any invading army, than any constitution, is an accepted frame of reference. Today, Americans believe that fairness to individuals is the goal of justice. Of course it is, you’re probably thinking. This is America. But what does it mean to be fair? What’s fair, as most adults know, depends on your point of view. The reason we know American justice is fair, unassailable in its fairness, is that it avoids anyone’s point of view. American justice is neutral. Fairness in modern America comes not from asserting beliefs but from avoiding them.
Judges see their responsibility, as Professor Michael Sandel observed, to make a “morally neutral judgment.” Who, even a judge, has the right to decide what’s fair or not? Justice, we’ve been taught, is a matter merely of determining entitlement. Written law sets forth the standards, and the person will either prove the claim or not.
This neutral ideal of fairness has become a creed of our enlightened culture. Our children are trained from an early age to avoid making what are pejoratively referred to as “value judgments.” 
“Everyone’s views,” Wake Forest University president Thomas Hearn recently noted, are now “as legitimate as anyone else’s.” Alan Wolfe, in One Nation, After All, a study of contemporary American values, suggests that there is now 
“an eleventh commandment: Thou shalt not judge.”
Neutral justice appeals to almost everyone. It has a pure quality, as if untouched by human hands. It is available to anybody, at any time, fitting neatly in the American tradition of self-help.
Most important, neutral justice neutralizes authority. Americans of every political persuasion cringe at the idea of people imposing their beliefs of right and wrong. Liberals see justice that is neutral of personal values as protection against bigoted southern sheriffs. Conservatives see it as protection against power-hungry bureaucrats. Even critics of American litigation never question the premise that every individual should have the right to his day in a court proceeding untainted by personal beliefs. We lean back and close our eyes, reassured that there’s a perfectly neutral forum to hear our point of view if someone tries to do something to us. That’s what makes American justice fair, fairer than any in the history of civilization.
But fair to whom? How teachers got to be so nervous is easy to see. Just a charge of sexual harassment or abuse can ruin a career. An elementary school girl claimed sexual assault when a music teacher helped her position her fingers on a musical instrument. The teacher was cleared, 
“but the investigation and public embarrassment ended his life as he knew it.” Some schools now require a second teacher or video surveillance in music and art class. The effect, according to an education official, is that 
“everyone’s nervous” all the time, a kind of pedophilic version of the Red Scare.
			
Everyone was warmed up and ready to play in the Little League baseball game in Slingerlands, New York, but because of a scheduling glitch, the umpire didn’t show. The coaches talked; several parents volunteered; everyone wanted to play, but the longer the discussion went on, the more nervous everyone got. “And what would happen if someone got hurt?” There might be legal liability, the coaches suggested, without the official umpire. The game was cancelled. Several teams of disappointed children went home.
Justice stands sentinel on the horizon of our daily choices and certainly looks fair with its perfectly neutral processes. First you argue, then I argue, and then the neutral decision. We like the fact that it’s self-executing. It honors the right of each individual to make his case. But something is missing.
Law, we believe, is a system of individual rights. We almost can’t imagine any other conception of fairness. But what about fairness to society as a whole? Stated differently, how about fairness to individuals as participants in society, like the players in Little League? Law serves a social function as well as an individual one. That used to be considered its main function. The rule of law was the main concern of our founders, but not, as one reformer put it, because they were expecting America to sue its way to greatness. Law is essential to a free society because it sets the rules we all abide by. As Justice Benjamin Cardozo put it, law must stand for 
“standard[s] of right conduct” that find expression in “the mores of the time.”
			
When working properly, a law professor once said, justice is like the liver. You never notice it. People go through their lives comfortable with their instincts of right and wrong. We’re not defensive. “Most of us live our lives in 
conscious submission to the rules of law,” Cardozo noted, “without necessity to resort to courts to ascertain our rights and duties.” Law is an instrument of freedom, not mainly as a forum to resolve disputes but because it allows us to act freely, confident that law will defend reasonable conduct. America’s commercial law, generally well known and reliable, is the bedrock of our thriving economy. By letting everyone know where they stand, law liberates people to make free choices.
Social relations in America, far from steadied by law’s sure hand, are a tangle of frayed legal nerves. Any dealings in public—whether in hospitals, schools, offices, or in the ebb and flow of daily life—are fraught with legal anxiety. An undertow pulls at us constantly, drawing us away from choices that we believe are reasonable. Legal fear has become a defining feature of our culture.
Americans today seem to abide by a kind of law by journalism, reacting to whatever risks newspapers write about. 
Several New York private schools instituted peanut-free cafeterias after publicity about horrible reactions that can occur in people born with the peanut allergy. Nationally, only a few people every year die from allergic reactions to food of all kinds 
(estimates range from 5 to 120). Moreover, those with the peanut allergy know it, and most carry an antidote syringe at all times. But peanut butter is undoubtedly a terrible risk to a tiny fraction of the population, and after the newspapers spread the word, who will protect you from liability if the unlikely but terrible allergic reaction occurs? 
Try getting peanuts on most airlines now. In one fit of fear, the miracles of George Washington Carver are swept away.
Doing something wrong is not what scares most Americans. What we’re afraid of is someone claiming we did. Who and for what? We don’t know. It almost seems it could be anyone, in almost any situation. A sick person who gets sicker. A child who misrepresents a touch, or just wants to make a claim and see what will happen.
Litigation reforms are suggested all the time, and some are enacted, but without doing much to soothe raw nerves. The one suggestion no reformer has made, to my knowledge, is that America has too little law. Law, as everyone says, is all around us. We’re tied up in legal knots. What’s the effect, we constantly ask ourselves, on so-and-so’s rights? But we don’t pause to ask ourselves why the answer is almost never clear. Do we have too much law, or too little law that anyone can rely upon? While we talk about rights all the time, what kind of legal right is it that no one can identify with any clarity?
We can’t get the notion out of our heads that justice is about being as fair as we can to every individual who shows up at the courthouse. The 
allegorical figure of Justice is carved above the courthouse door. There she calmly sits, her eyes blindfolded to symbolize impartiality. Just the image gives us comfort. Justice has integrity. Nothing is rigged. Courts have always had to be impartial, of course, but our aspiration for neutrality goes much further than making sure judges have no personal stake in the controversy. Modern justice is almost monastic in its self-denial. Appear before an American court and you will be given every chance, every benefit.
But is that what it means to live under the rule of law? Justice Oliver Wendell Holmes, Jr., once defined law as 
“the prophesies of what courts will do.” Maybe Justice Holmes has put his finger on our problem. Today in America, justice may be neutral, but nobody has any idea what a court will do. Our quest to achieve individual fairness through neutrality has had an unintended side effect: America, so proud of its rule of law, has lost the law needed for people to have a sense of what they can and can’t do.
Archaeologists a thousand years from now will dig up our remains and give us a name: Instead of the Age of Reason, we’ll be the Age Without Reason. Our amused descendants may not figure out that the seesaws disappeared in a fit of legal frenzy. What they’ll see, in plain language, are the warning labels on every product. Then we’ll be found out: We were the society that lost the guidance of law, and, with its demise, lost the ability to distinguish between what’s reasonable and what’s not. In the ruins at Yale Law School, they’ll find plastic bags warning against throwing the “mortarboard” graduation caps up in the air. Weren’t Yale law students smart enough to deal with the hazard? All preconceived notions of our eating habits will be thrown for a loop when they find a federal form cautioning against eating the toner of the photocopier. They’ll really wonder about the coffee. What did we mean by warnings on practically every cup about its being extremely “hot”? Was coffee some kind of aphrodisiac?
			
The test of justice, Justice Cardozo once observed, is how people feel about it. If our system of justice is fairer than it used to be, people sure are reacting in an odd way. Americans are scared, but they’re not scared of vigilantes roaming free in a land without justice. Americans are scared of justice itself, because it no longer is based on law.
RIGHTS WITHOUT LAW
In the spring of 1996, in the 
sandbox at Charles River Park in Boston, Jonathan Inge, then three years old, kicked another three-year-old, Stacey Pevnev. Stacey’s mother told Jonathan to stop in no uncertain terms. The mothers proceeded to have words. Jonathan’s social graces left something to be desired, and there was a pushing incident. At this point, Stacey and her mother could have left the playground or gone to another area, but Stacey’s mother had her own problems in the social interaction area, and she decided instead to call the police. The police punted. The Pevnevs then decided to go to court. Within days, they were arguing away in Suffolk County Court. Did the judge toss the case out with a laugh? In the new America, the judge actually adjudicated the dispute, granting a preliminary injunction requiring the parents 
“to keep each child supervised and separated from each other while in the playground” and prohibiting the mothers from talking to each other.
Just think of the possibilities. Have you had an argument with anyone lately? Why deal with it face-to-face when you can go to court? Traditionally, courts were not official versions of The Jerry Springer Show. A Boston lawyer, Roderick MacLeish, observed dryly that “we need to take a serious look at what’s going on in this country.”
What people claim as their rights, at least from a distance, is pretty entertaining. 
A bank robber in New Jersey sued the teller for slander: He only demanded money at gunpoint and did not, as she testified, threaten also to shoot. How dare she draw that inference? Typical bank-teller prejudice. 
Boston judge Hiller Zobel has been asked to decide a custody fight over a dog, a claim over a missing prize in a Cracker Jack box, and a lawsuit over ownership of birth control pills between a fifteen-year-old and a thirteen-year-old. These claims usually don’t succeed, but they are symptoms of a society-wide preoccupation with rights.
You can’t do much that’s significant, or even funny, without thinking about your or someone else’s rights. Rights cruise back and forth through our consciousness like a police car on patrol. If the Gallup polls could register the thoughts that most often cross American minds, number one would be easy to predict. But rights would be right up there.
Any dispute immediately reverts to the language of rights. We can’t think of the law except as a matter of individual rights. Law is rights, rights are law. My suggestion that American society needs more law to let people know where they stand seems like a bad joke. We know where we stand: on a legal battlefield. Rights are everywhere.
But what is a right? For all we’ve thought about it, a right could be a quark. We can describe well enough individual rights that we learned about in civics class—basically constitutional rights against government abuse. There’s the right of free speech, and no prosecutor can put us in jail on a whim. Our founders made sure Americans had rights to prevent government from using state power to interfere with our freedom. But these hallowed rights against government coercion—what philosopher 
Isaiah Berlin referred to as “negative liberties”—aren’t the kinds of rights, happily, that most Americans worry about day to day.
Rights in our daily thoughts concern suing and being sued by other people. We can’t readily describe what gives someone the right to sue someone else, but we know how this “right” operates: like a legal jack-in-the-box, ready to pop up whenever there’s a misunderstanding, or an accident, or any bad event.
Because the theory of rights is one of legal entitlement, no one questions the ability to sue. A court will determine that a person either has the right or he doesn’t. Rights are like a piece of property. That’s why they’re called rights. 
“A person’s rights are what belong to him as his due, what he is entitled to,” Professor Peter Weston stated, “hence what he can rightly demand of others.”
Law as a whole, we’ve been taught, is like an interlocking puzzle of everyone’s rights. This is a conception that philosophers like John Rawls advocated in the 1960s and 1970s. A just society doesn’t impose its own views of right or wrong in a particular dispute; it only provides 
“a framework of rights, neutral among ends.” As Professor Mark Tushnet put it, we envision 
“a world of autonomous individuals each guided by his or her . . . goals, none of which can be adjudged more or less legitimate than those held by others.”
Something obviously slipped between Rawls’s theory, however, and the actual practice of his system of rights allocated around society. Most so-called rights that people assert look a lot more like selfishness dressed up in legal clothes.
			
A young couple in our neighborhood, a doctor and an actress, visited his parents on New Year’s Eve. The sidewalk was icy, and just as they were getting to the front door, she slipped and broke her ankle. Her response came out of the new American playbook: She sued his parents. The goal was not to recover medical costs (apparently she was insured), and certainly not to hit up her in-laws. The idea was to go after a windfall from the parents’ insurance company. The broken ankle would certainly affect her dancing abilities. She got a huge settlement from suing his parents. Now that’s certainly ingenious. But isn’t insurance supposed to be for real lawsuits? Doesn’t that attitude just raise the costs of everyone else’s insurance? Never mind. Accidents are assumed to be an occasion to make money. You almost feel like a chump if you don’t at least threaten to sue.
Three employees of the 
Seattle Police Department got disability a few years ago for falling out of their swivel chairs. There’s a new one. Actually not: A few years earlier the city of 
Miami had a rash of disability claims from employees for falling out of chairs, suffering paper cuts, and similar tragedies. But what do you do? The doctor’s letter says it is an injury, and the injury happened in the line of duty. The legal logic is open and shut. Instead of telling the cops to get another job, Seattle dutifully replaced the suspect equipment with straight chairs. Now the employees can’t swivel around to talk with their buddies, and they’re complaining about cricks in their necks. Life has so many pitfalls. Maybe they should all collect disability or, better yet, call 911: “My chair did it.”
The question in each case, we’re told, is one of legal entitlement. But latching onto a legal principle doesn’t seem that difficult. 
A depressive professor fired for abusing women sues under the Americans with Disabilities Act (ADA) to try to get his job back. When it passed the ADA, Congress had in mind accommodating the disabled who couldn’t make it into the job market, not keeping abusive people on the job. But legal arguments soon spin a web that protects abusers against the abused.
Each dispute must be viewed on its own terms, evaluated against a neutral standard, and decided by a jury or other neutral decision maker. Individual rights, as Rawls suggested, 
are “not subject . . . to the calculus of social interests.” There’s no one with authority to, say, distinguish between a broken leg and a scrape, or between a self-indulgent creep and someone with multiple sclerosis. People are regarded 
“as isolated islands of individuality,” as Professor Tushnet puts it, whose dealings with one another and society “can metaphorically be characterized as foreign affairs.”
Rights have an almost theological power. Like primitive people before a holy man, when someone asserts their rights are violated, we immediately shrink back, cowed by the possible forces that might be unleashed against us.
Even judges find themselves frozen by the power of someone’s asserted rights. The judge knows that the sandbox case involving the three-year-olds is ridiculous, but if he furrows his brow and looks at the sandbox case as a matter of individual rights, the claim is perfectly logical, almost open-and-shut. How dare Jonathan Inge monopolize the sandbox with his bullying tactics. The sandbox is a public facility. The Pevnevs have just as much right to be there as he does. A dispute over three-year-olds sharing the sandbox is absurd, but what can he do? People have their rights.
Fairness is guaranteed whatever the result, we believe, because each party to the dispute had an equal right to make his arguments. But that view assumes that justice is only about fairness to the particular parties.
In 1995, confronting evidence that air bags could kill short adults or children, the federal government authorized a program that, by written permit, allowed air bags to be switched off. More than thirty thousand official federal permits were issued. But, after a year, barely one thousand cars had been modified. Dealers refused to make the modification because of fears of liability. Donna Nye, barely five feet tall, couldn’t find anyone to turn off her air bags. 
“It’s driving me berserk. What good is getting permission if no one will do it?” Janet Saker of Arlington, Massachusetts, four feet eleven inches tall, had the same problem: “I’m driving around with my heart in my mouth, and I’m afraid of the air bag blowing up and killing me.”
Car dealers weren’t trying to torture short people. They just perceived, correctly, that justice in America focuses on the predicament of the individual victim in the particular case, not on whether the dealers acted responsibly. After all, you never know when there’ll be an accident or who’ll be driving the car in the future. In the words of one Ford dealer in Rhode Island: 
“We’re afraid, like everybody else. It’s all fine and dandy until some attorney gets a hold of it.”
In 1995, 
Harvard admitted an applicant on the basis of her excellent academic record and glowing recommendations from her high school. On an anonymous tip, Harvard learned that the student had killed her mother several years earlier by bludgeoning her with a lead crystal candlestick, and Harvard withdrew the acceptance. This fact, probably the most important event in the student’s life, was omitted not only from her application but also from all of her recommendation letters. How could teachers and guidance counselors not have revealed this?
Guidance counselors are 
“afraid of telling the full truth” for fear of interfering with a student’s rights, said Joyce Smith, executive director of the National Association for College Admission Counseling. 
“They’ll write that Johnny took these courses and was a great student, but they won’t tell you that Johnny burned down the gym. Whose job is it to tell admissions officers about that?”
Rights imply an interlocking puzzle where all entitlements fit, if not neatly, at least roughly, together. Consistency is, indeed, the indispensable feature of every system of law worthy of the appellation. The 
“basic moral principle, acknowledged by every legal system we know anything about,” Professor Eugene Rostow once observed, “is that similar cases should be decided alike.”
Justice based on individual rights, instead of striving for consistency, is closer to the opposite: single combat with an infinite line of potential claimants. In 1993, General Motors was found liable for 
$105.2 million when a GMC pickup exploded after being hit on the side. The explosion would not have occurred, the victim’s lawyer pointed out, if the side-mounted gas tanks had been located somewhere else. Six years later, in 1999, General Motors was found liable for 
$4.9 billion (a dollar doesn’t go as far nowadays) when a Chevrolet, stopped at a light, exploded when rear-ended by a car traveling at high speed. The argument was that the explosion might not have occurred if the gas tank were moved away from the rear. Practically everyone would be happy if vehicles used no gasoline, obviating the need for gas tanks altogether. But car design involves thousands of trade-offs of risks and costs. Where is a manufacturer supposed to put the tank?
There seem to be multiple rights at stake in each of these situations: the rights of the current car owner, and the rights of the future accident victim; the rights of the angry student, and rights of everyone else to an honest recommendation system. Whose right is more important?
Big companies just treat inconsistent claims as a cost of doing business, raising everyone’s prices. But real people don’t have that luxury. For most people, the possibility that a decision can be claimed to breach someone’s rights is a good reason not to do it. Risk aversion is a powerful feature of human nature. Why take the chance?
For decades, reformers have given plaintive sermons about how people should act less like plaintiffs. Polls show that Americans bemoan selfish values, but every person, we believe, has the right to bring legal claims when they feel aggrieved. At least we know American justice is pure.
The more society frays, the tighter we cling to our ideal of neutral justice. A legal system that honors every individual’s rights, we tell ourselves, will also protect us. Justice almost reeks of neutrality. Practically no claim is too extreme or disingenuous. Whenever there’s a dispute, we reflexively drop to our knees before the altar of neutral process. Please, please, let justice be done.
Like ancient Mayans accepting human sacrifice or Catholics in the Middle Ages buying indulgences, Americans today accept that being sued is the price of freedom, and that diving for cover is the natural response to reasonable daily choices. Our faith in individual rights keeps us from pausing even to question this conception of justice. But should individual rights include the right to go to court over a sandbox disagreement involving three-year-olds, or to milk the system whenever there’s a freak accident, or to scare towns and school systems out of seesaws and peanut butter? The idea of individual rights derives its moral force from the rhetoric of liberty. But is this what our founders had in mind when they organized a society around the freedom of each individual?
Actually, no. Our founding fathers would be shocked. There is no “right” to bring claims for whatever you want against someone else.
Suing is a use of state power. A lawsuit seeks to use government’s compulsory powers to coerce someone else to do something. Asserting individual rights sounds benign, like praying in the church or synagogue of your choice. Sticking a legal gun in someone’s ribs, however, is not a feature of what our founders intended as individual rights. The point of freedom is almost exactly the opposite: We can live our lives without being cowed by use of legal power. The individual rights our founders gave us were defensive, to protect our liberty. Liberty, we somehow forgot, does not include taking away someone else’s liberty.
We assume justice is neutral. But it doesn’t feel neutral. How well would you sleep at night if you were sued for, say, $100,000 when a child falls off your swing and breaks his leg? Suing is not a neutral event any more than being indicted for a crime is a neutral event. Both involve the risk, coming down to that fateful verdict by a jury picked at random, that the power of the state will compel a person to do something. Putting someone at risk, even if the claim is weak or ridiculous, involves the exercise of state power over him.
Courts are not supposed to be commercial establishments where, for the price of a lawyer, anyone can buy a chance at a raffle. Courts supposedly represent the wisdom of law, overseeing when those powers can be used against others in a free society. There’s no right to sue except as the state permits.
I can practically feel your confusion. How else can we organize justice? People obviously have the ability to go to court. But by what rules and standards? Our modern consciousness is so
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