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REGULATING FRAUD ACROSS BORDERS

At a time when financial crime routinely crosses international boundaries, this book provides a novel understanding of its spread and criminalisation. It traces the international convergence of financial crime regulation with a uniquely comparative approach that examines key institutional and state actors including the European Union, the International Organization of Securities Commissions, as well as the United States, United Kingdom, Switzerland, France, Italy and Germany, all countries that harbour some of the most influential stock exchanges in the Western world.

The book describes and documents the phenomenon of internationalisation of securities frauds – such as insider trading and market manipulation – and the laws criminalising those acts, most notably those responding to recent dramatic transformations in securities markets, high frequency trading, and benchmark manipulation. At the European level, it shows the progressive uniformisation of laws culminating in the 2014 European Union Market Abuse Regulation.

The book argues that criminal prohibitions against internationalised market abuse must be understood as an economic and legal imperative to protect financial markets against activities that imperil its integrity, compromising the confidence of investors and thus affecting the economy as a whole. The book is supported by an extensive review of the most significant scholarship in each country.
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Introduction

This book traces and explains the dynamic convergence of a broad range of criminal laws protecting financial markets.

This remarkable process of internationalisation has been achieved in some countries such as the US and Switzerland through legislation and courts’ decisions, while in EU Members States it was attained through major regional secondary legislation culminating in the 2014 European Union Market Abuse Regulation, complemented by the 2014 European Union Market Abuse Directive on criminal sanctions.

The starting point of this transformation is the phenomenon of globalisation. Globalisation in its present form is in fact the contemporary stage of an historically progressive linkage of the social world. This process began in archaic societies with the discovery of rudimentary tools that allowed the expansion of social systems and continued with myriad technical advances such as printing, railways, sailing vessels, steamships, telephones, jet planes and the internet. A consequential economic feature of this process has been the vast expansion of commercial and financial markets.

The beneficial economic and social aspects of globalisation, consisting in a greater international division of labour, a more efficient allocation of capital and increasing competition, productivity and average living standards should not blind us to its damaging effects.

The book concentrates on one negative outcome, the expansion of cross-border financial crimes such as insider trading and market manipulation. The global economic interdependence of countries worldwide demanded concerted action aimed at regulating and punishing these cross-national criminal activities. The internationalisation of financial crime thus triggered the internationalisation of crime control.

For example, laws criminalising insider trading proliferated during the 1990s. At the beginning of the decade only a few countries had outlawed such practices, while by the year 2000 the vast majority of nations had adopted its criminal prohibition. Meanwhile, market manipulation has dramatically expanded in the last few years as a result of high frequency trading and benchmark manipulation.

To trace the internationalisation of financial crimes and its regulation, this book provides a unique comparative analysis of the key institutional and state actors, namely the EU, the International Organization of Securities Commissions (IOSCO), the US, UK, Switzerland, France, Italy and Germany. Comparative law, conceived as an arsenal of possible solutions, is here applied in its two dimensions: synchronic or structural, as well as diachronic, that is, through time, a dimension by and large named ‘legal history’. Moreover, comparative law is used critically to analyse the extraterritorial application of US law in Chapter 3. The analysis draws from my many years of researching and teaching comparative law, along with the examination of primary and secondary sources in their original language.

In sum, the central aim of this book is to describe the phenomenon of the internationalisation of market abuse and of the laws criminalising it. More fundamentally, the book argues that such regulatory internationalisation must be understood as an economic and legal imperative, indispensable for the protection of financial markets against activities that imperil its integrity, compromising the confidence of investors and thus affecting the economy as a whole.








1

The Internationalisation Process


I.The Concept of Legal Internationalisation

The globalisation of financial markets has resulted in an unprecedented expansion of financial crime and the progressive development and internationalisation of legislation to constrain it.

The overriding purpose of this book is to present, analyse and explain the different ways in which the laws criminalising securities frauds have internationalised.

Criminal law belonged traditionally to the hard core of the state’s sovereignty and, thus, was recognised as national law par excellence.1 The internationalisation of laws is a dynamic process that breaches a tradition of territorially enclosed legal systems.2 Through this process certain areas of criminal law became internationalised in a broad sense.

The application of the broad dictionary meaning of the word ‘internationalisation’3 to the legal sphere encompasses not only the traditional strict, literal version of creation of public international law, but also other forms of transborder legal processes and interaction. These include non-traditional soft law mechanisms used by non-state actors to encourage and facilitate compliance, forms of international cooperation and extraterritorial jurisdiction, plus phenomena of harmonisation, convergence and private ordering designated by the elusive term ‘transnational law’.4

This comprehensive approach avoids the risks identified by Bentham of ‘putting the language in opposition to itself’.5 The broadening of the concept of legal internationalisation does not exclude or ignore a narrower notion consisting in the formal creation of public international law. Internationalisation stricto sensu aims at regulating the relations between nation states, and it is governed by Article 38 of the Statute of the International Court of Justice.6 This traditional form of internationalisation is achieved in the field of business-related criminal law by the use of treaties or conventions7 either directly or indirectly: (a) directly, through suppression conventions,8 as for example, in the case of bribery of foreign public officials; (b) indirectly, through the creation of the EU as a supranational organisation that, in turn, internationalises certain business criminal law-related areas employing regulations and directives9 as in the case of market abuse.10

Customary law as a source of internationalisation, on the contrary, is reserved for core international crimes such as genocide, war crimes and crimes against humanity, and currently has no role in the area of business crimes. This does not preclude, however, that when business crimes attain catastrophic proportions, they may, in the future, be included among crimes under customary international law.11

Michel Massé emphasises the dynamic nature of internationalisation in the legal field, affirming that it is essentially a ‘movement’ leading to different results;12 while Alberto di Martino underscores the breadth of such process by indicating that it encompasses a ‘multiform constellation of phenomena’ involving more than one country13 – a multiplicity that may attain different degrees of intensity.14

This broad conceptualisation underpins the analysis of the following forms of internationalisation of the law criminalising securities frauds: extraterritorial application of national law; international cooperation, mutual recognition of judicial decisions; diffusion of the American legal model; EU regulations and directives; suppression treaties and conventions; legal harmonisation; and other concerted transnational legal processes. The forms of internationalisation that I enumerate in sections II to IX of this chapter are sometimes juxtaposed to each other so that some forms may refer to an earlier stage of internationalisation covering less areas than the all-encompassing 2014 Market Abuse Regulation and Market Abuse Directive on criminal sanctions that I cover in section VII.



II.Extraterritorial Application of National Law

The most rudimentary form of criminal law internationalisation is the unilateral application of domestic law beyond its national territory. The frequent use in recent times of this form of internationalisation by powerful nations has led some scholars to dub it as ‘hegemonic’15 and ‘imperialistic’.16

The territorial nature of criminal law has deep roots in the common law. However, the extraterritorial application of domestic law has not always been excluded. For example, in Treacy v DPP, Lord Diplock expressed that there is no reason why persons who have committed acts outside England, which caused harms to persons within England, should not be tried in English courts.17 In the US, the notion of extraterritoriality experienced dramatic changes since its early formulation in the 1824 Appollon case.18 According to this decision, a nation is entirely precluded from extending its laws beyond its own borders, ‘except so far as regards its own citizens’.19

In the present era of globalisation, the exercise of extraterritorial jurisdiction has been deemed inevitable, given that ‘the expansion of commercial and financial interstate links has increased the vulnerability of States to adverse domestic effects of foreign activities’.20 In the field of securities law, the extraterritorial reach of national law may become necessary when some states set low standards to attract investors, refuse to criminalise certain fraudulent activities such as insider trading, or avoid stringent corporate governance regulations.21

Several factors, such as the globalisation of financial markets, advances in communications and transportation technologies, decreasing relevance of national borders, emergence of computer networks, reduced state authority, increasing cyber finance and offshore banking, and high demand for American securities abroad and vice versa, have increased the potential for transnational criminal securities fraud.

The extraterritorial application of national laws constitutes an immediate response to such challenges. The international legal limits to extraterritorial jurisdiction can be inferred from the unofficial 1935 Harvard Research Draft Convention on Jurisdiction with Respect to Crime.22 This Draft Convention, based on an extensive survey of state practice, identifies five bases of jurisdiction over persons, natural or legal, in international law: (1) territorial jurisdiction over offences completed in the territory of the claimant country (objective territoriality) or over offences commencing in its territory (subjective territoriality); (2) nationality jurisdiction permitting a state to exercise jurisdiction over offences committed by its nationals; (3) universal jurisdiction depending only on the abhorrent nature of the offence independently both from the territory where it was committed and of the nationality of the offender; (4) protective jurisdiction over offences producing deleterious effects on the welfare or security of the claimant state or, according with the more recent effects doctrine over any matters producing effects in their territory; (5) passive personality jurisdiction, based on the nationality of the victim of the criminal offence.23

In the field of securities fraud, the intensification of international transactions, the globalisation of the market economy, and the need to maintain a level playing field in the global market have created the need to apply extraterritorially laws criminalising insider trading and market manipulation.



III.International Cooperation

International cooperation is a first stage in the process of progressive internationalisation of domestic criminal law systems. Through cooperation autonomous criminal justice systems cease to remain isolated within their borders24 communicating with each other to obtain evidence or to make law enforcement possible. In addition to the traditional forms of judicial cooperation through extradition treaties and letters rogatory, there are also informal ways of cooperation such as mutual legal assistance treaties (MLATs) and law enforcement access to electronic evidence held in other countries.25

Alberto di Martino has pointed out the existence of an inverse proportion between extraterritorial expansion of criminal statutes and international cooperation: ‘the greater the nationalistic pretences are, the more the space for international cooperation is reduced and vice versa’.26 However, as di Martino also observes, this seemingly logical conclusion does not always correlate with the reality of present international relations in the field of criminal law.27 Often an effective international cooperation demands agreements through which both parties have to extend their national jurisdiction to offences committed abroad in a way that extraterritorial application of national law becomes a condition for such international cooperation.28

Pierre Marie Dupuy has emphasised the interdependence amongst states as a fundamental characteristic of the international community at the dawn of the twenty-first century. He ascertains that more and more states are neighbours to the extent that what happens in the territory of each of these countries affects the others, resulting in universal interdependence at the political, strategic, economic and environmental levels.29 Because of this interdependence, states are now constrained not only to coexist but also to cooperate. This cooperation encompasses many fields such as rationalising economic exchanges, favouring growth, fighting against epidemics, international terrorism, and environmental threats.30 For the same reasons international cooperation has become indispensable in the area of business-related criminal law. An example of such cooperation and resulting decrease in autonomous national regulation is the mutual legal assistance and extradition components of the OECD Convention Against Corruption. The strict dual criminality requirement31 is deemed satisfied if the offence is covered by the Convention. Furthermore, the Convention can be the basis for extradition between countries lacking extradition treaties.32

In the field of securities frauds, following the general characteristics of international financial regulation,33 cross-border cooperation is governed informally through soft law and transnational regulatory networks such as the International Organization of Securities Commissions (IOSCO). Information-sharing and enforcement cooperation is often in the form of memoranda of understanding (MOUs).34 In 2002 IOSCO formulated a Multilateral Memorandum of Understanding Concerning Consultation and Cooperation and the Exchange of Information (MMoU), considered by IOSCO as a ‘key weapon in the arsenal of securities commissions to tackle securities fraud which increasingly is no longer
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