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THE TRIANGULAR CONSTITUTION

This book offers a new account of modern European constitutionalism. It uses the Irish constitutional order to demonstrate that, right across the European Union, the national constitution can no longer be understood on its own, in isolation from the EU legal order or from the European Convention on Human Rights. The constitution is instead triangular, with these three legal orders forming the points of a triangle, and the relationship and interactions between them forming the triangle’s sides. It takes as its starting point the theory of constitutional pluralism, which suggests that overlapping constitutional orders are not necessarily arranged ‘on top of’ each other, but that they may be arranged heterarchically or flatly, without a hierarchy of superior and subordinate constitutions. However, it departs from conventional accounts of this theory by emphasising that we must still pay close attention to jurisdictional specificity in order to understand the norms that regulate pluralist constitutions. It shows, through application of the theory to case studies, that any attempt to extract universal principles from the jurisdictionally contingent interactions between specific legal orders is fraught with difficulty. The book is an important contribution to constitutional theory in general, and constitutional pluralism in particular, and will be of great interest to scholars in the field.
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Introduction

This is a work of applied constitutional theory. It takes as its field of study three interacting legal orders – those of Ireland, the European Union and the European Convention on Human Rights – and posits them as a unified, yet non-unitary, whole: a triangular constitutional order. In doing so, it draws on the rich literature of the concept of constitutional pluralism in order to posit a new way of thinking about constitutionalism in Europe, one that refuses, as a matter of principle, to regard any part of the constitutional whole – national, Union or Convention – as the final arbiter of constitutionality, or the possessor of ultimate normative authority over the other parts.

These are inauspicious times for such a proposal. Though the proposed remedies differ, the diagnosis is widely shared: Europe is unwell. Ten years ago, as the Lisbon Treaty finally came into force, the hope was that the European Union’s ‘semi-permanent Treaty revision process’1 was at an end, and the enlarged Union could settle into a period of stability and consolidation. It was not to be: the decade since has been one of multiple, overlapping crises – financial, economic, political and constitutional – which have strained the very sinews of the European project, and have resulted in an atmosphere of conflict and fragmentation. With the United Kingdom narrowly voting to leave the Union in 2016, and the electoral rise across the continent of political forces – reductively and unhelpfully grouped together as ‘populists’ – exhibiting various kinds of nativism, racism and authoritarianism, the question of how the Union and its Member States relate to one another has attained a new resonance. This book does not propose some all-encompassing solution, and, as we shall see, is suspicious of any universal constitutional master-theory by which all Europe’s ills can be cured. Neither the Union nor its Member States have showered themselves in glory in the past decade, and in different ways each has been tried and found wanting. The proposal is therefore more modest: a constitutional world-view that acknowledges the advantages and disadvantages of constitutionalism at the national, supranational and international level, and attempts to institute a balance between these three levels, allowing the space for political and legal contestation required of any constitutional order worthy of the name, while still respecting the need for legal stability and certainty.

I.CONTEXT: CONSTITUTIONAL PLURALISM

‘National law’ and ‘international law’ were once quite easily distinguishable. The former operated within the territorial and conceptual borders of the Westphalian nation state; the latter dealt with the interstices between these states. However, the years since 1945 have seen the rise of one of the defining features of modern public law: the non-state legal system or normative order. This phenomenon entails, as its logical corollary, a shift or transfer of institutional normative power away from traditional actors, such as states and governments, and towards various international, transnational and supranational organisations – public,2 private3 and sometimes a hybrid of the two4 – with concomitant difficulties for received notions of public accountability and democratic legitimacy. Though frequently possessed of the kind of jurisgenerative authority once thought the sole preserve of state legal orders, non-state legal systems lack many of the features commonly thought essential for the legitimation of the exercise of public power. Furthermore, given that this transfer of power has occurred without states relinquishing their claims to sovereignty and autonomy (the ‘transfer’ in this sense perhaps better characterised as a ‘pooling’), the prospect arises of legal conflict between the state and non-state orders in cases where their jurisdictions overlap.

Accordingly, much effort has gone into the attempt to conceptualise and to legitimise these orders – and to explain their relationships with each other and with more traditional legal orders – by transplanting the idea of constitutionalism (defined by Neil Walker as ‘the normative discourse through which constitutions are justified, defended, criticised, denounced or otherwise engaged with’)5 from its state-based incubator and developing a theory to fit the post-state configuration,6 while keeping that which made constitutionalism desirable in the first place. In this way, the United Nations Charter is reconceived as a kind of ‘constitution’ for the international community,7 while attempts have been made similarly to ‘constitutionalise’ the international trade regime of the World Trade Organization.8

The focus of this book is on one particularly promising, yet particularly controversial, manifestation of this discourse: constitutional pluralism. However, as Matej Avbelj and Jan Komárek point out, ‘[t]he concept has gained so many meanings that often the participants in the debate talk past each other, each endorsing a different understanding of what constitutional pluralism actually means’.9 These different understandings of the idea will be outlined in chapter one, but, at its simplest, constitutional pluralism is the notion that interacting legal systems that are (or claim to be) constitutional in nature need not – and should not – necessarily be regarded as being hierarchically arranged, with one ‘on top of’ the others. Rather, the relationships between the orders can be conceived of heterarchically, so that conflict between them can be avoided, managed and ultimately resolved interactively and dialogically, without necessarily relegating one legal order to an inferior status or, conversely, privileging it over and above the others. This is a significant departure from the tradition of state-based constitutionalism, which presupposes and requires a hierarchical arrangement of the legal order. Of the many different conceptions of constitutional pluralism in the literature, this book focuses on a particular subset: the ‘metaconstitutional’10 theories, which seek to posit or discover an overarching normative framework for the management and resolution of conflict between constitutional orders while still preserving their autonomy, and not integrating them into a new whole. This metaconstitutional framework – a system of constitutional norms about constitutional norms – serves a bridging function between the orders, providing certain adjudicative principles, or ‘interface norms’ by which they can accommodate and manage the competing claims of each other order in the given constitutional heterarchy. However, analysis of these interface norms reveals an interesting – and significant – problem.

II.PROBLEM: INTERFACE NORMS

It is important to distinguish at the outset between two different kinds of interface norm. First, there are the substantive ‘norms-at-the-interface’ between legal orders. By this, I mean the norm or norms around which a concrete case of interaction or potential conflict between legal orders revolve, such as the conflict between the right to human dignity and the freedom to provide services in the Court of Justice of the European Union (CJEU) case of Omega,11 or between the right to property and a state’s international obligations in the European Court of Human Rights (ECtHR) case of Bosphorus.12 Any norm can become a norm-at-the-interface if its application in a given case gives rise to questions of jurisdictional overlap between legal orders; this book will consider many of them, but they are not its focus.

Secondly, and more importantly, there are the metaconstitutional norms – interface norms proper – which, according to Nico Krisch, ‘regulate to what extent norms and decisions in one sub-order have effect in another … [and] are the main legal expression of openness and closure, friendliness or hostility among the different parts’.13 Most notably, the principle of conditional recognition, epitomised in the Solange14 jurisprudence of the German Bundesverfassungsgericht (BVerfG) recurs throughout different conceptions of metaconstitutional pluralism. It is this second-order type of interface norm that is the focus of the book, because while there is a certain amount of disagreement in the literature as to the identity of these norms, there is near unanimity as to their nature – a position that I argue to be problematic, and that a triangular conception of constitutionalism seeks to overcome.

Specifically, there is an always inherent – and sometimes explicit – claim in the literature that second-order interface norms are universal by nature: that however we classify them or frame them, their application need not be adjusted to any given institutional or jurisdictional circumstance. In their presentation and analysis of interface norms, scholars in the field draw on various sources – the jurisprudence of the CJEU, the ECtHR, and (especially) the BVerfG – but rarely consider whether and how the specific relations between the institutional actors in any given case may have influenced the choice and application of interface norms. In this regard, the ‘founder’ of constitutional pluralism, Neil MacCormick, wrote that ‘[t]he settled, positive character of law is jurisdiction-relative … Moral judgments, however personal and controversial, are not in this way relativistic … These judgments apply universally’.15 But concerns relating to democracy and individual rights – the normative core of the principle of conditional recognition – are both legal and moral in nature. Are they (and should they be) universal or particular in their application?

The major question that this book seeks to answer is therefore as follows: are the interface norms between legal orders under metaconstitutional pluralism universal, capable of application regardless of the relationship between the specific orders themselves and between the institutional actors involved?

The following chapters therefore seek to question a largely unchallenged presumption. They do so through the adoption of a version of constitutional pluralism which starts from the ‘coordinate constitutionalism’ of Charles Sabel and Oliver Gerstenberg as an analytical framework to test the hypothesis of interface norm universality across three categories of postnational legal relationship, isolated in the first instance and then drawn together holistically, and drawing on a wide array of norms-at-the-interface: first, the ‘vertical’16 relationships between the European Union (EU) and its Member States, and between the ECtHR and the states signatory to the European Convention on Human Rights (ECHR); secondly, the ‘horizontal’ relationship between the EU and the ECtHR; and, finally, the ‘triangular’ panoply of State, Union and Convention. Taken as a whole, this panoply is described throughout as the triangular constitution.

III.FIELD: JUSTIFICATION OF CHOICE OF JURISDICTIONS

Nowhere has the growth of non-state legal actors been more obvious than in Europe, where the legal orders of the EU and the Council of Europe have intermingled with, infiltrated, and – in places – supplanted state-centred law to an unprecedented degree. Just as the constitutional credentials of the two most significant European non-state actors are the most developed of their transnational peers, so too is the academic discourse on non-state constitutionalism most developed with reference to the European experience. It is for this reason that the law of the EU and of the ECHR are two parts of the main focus of this book.17 The choice of the third, the law of Ireland, requires further explanation.

First, the choice of a single jurisdiction for analysis across the vertical and triangular relationships allows us to control for jurisdictional variables in a way that a more wide-ranging survey would not. There is a pronounced trend within the literature on constitutional pluralism to cherry-pick certain ‘highlight’ cases from different jurisdictions in order to demonstrate points or illustrate arguments. This approach lacks the continuity and focus of reliance on a single jurisdiction as an exemplar of the nation state in the postnational European legal sphere. Having said this, and though the book focuses heavily on Irish jurisprudence, it is not intended to be confined or unique to Ireland. Whereas the cases to be studied – and the interface norms they involve – may or may not be universal, the issues and themes involved are universalisable, to some extent at least, across EU Member States. As we shall see, the analysis of the particular triangular constitution presented here opens the door to a more wide-ranging normative theory of triangular constitutionalism, capable of application, with the necessary modifications, right across the Union.

Secondly, the nature of Ireland’s constitutional order makes it a suitable candidate, combining the enclosed, self-referencing and self-authorising nature of the classical constitution of a sovereign state with a history of apparent openness to the postnational configuration, though the level of this openness varies as between the EU and the ECHR, a point returned to below.

Thirdly, there is a rich seam of constitutional jurisprudence to be mined with respect to the relatively long Irish experience of European integration. This jurisprudence has not generally been analysed in the round to date, taking the European constitutional constellation as a whole, but instead with the focus either on one particular legal order, or on discrete, substantive norms-at-the-interface rather than the metaconstitutional interface norms involved. As a result, the jurisprudence is under-theorised, despite the fact that, as we shall see, it very much lends itself to further analysis of the nature of the relationships between constitutional orders in the Europe of the early twenty-first century. Moreover, this large body of jurisprudence shows the constitutional frame not to be quite as open as its plain text – and the history of Irish ‘loyalty’ to European integration – might suggest. Again, this is not unique to Ireland – the BVerfG’s decision in Lisbon18 and particularly its request for a preliminary reference in Gauweiler19 signalled a degree of relative closure in a jurisdiction generally regarded as constitutionally open. However, whereas the German jurisprudence has been analysed extensively in the literature, the Irish cases have yet to receive the same treatment.

Finally, and related to the foregoing, Alexander Somek notes that ‘[i]t is indeed a quite remarkable fact about European constitutional theory that in its most visible form it scarcely amounts to more than a series of glosses on lengthy opinions by the German Federal Constitutional Court’.20 While I would not necessarily go quite so far, it is certainly true that there is a tendency in the literature to focus on the jurisprudence of large and powerful actors. In testing the universality of interface norms developed with reference to such actors, it is therefore a novel contribution to turn the lens to an economically, demographically and geographically peripheral state, such as Ireland.

IV.CHAPTER OUTLINE

As a work of applied constitutional theory, the approach taken to theory and practice throughout this book is both ‘top-down’ and ‘bottom-up’. Under the top-down approach, the theory is our starting point, which we use to conceptualise the basic relations between the legal orders. Thus conceptualised, we feed the empirical evidence of the relations and interactions back into the theoretical analysis, refining and adjusting it cyclically.

Chapter one situates the argument, defines our terms and provides a literature review examining the concept of constitutional pluralism: its origins, its development and some of its specific applications to the EU and the ECHR, particularly as regards interface norms. It considers some of the many criticisms of the theory, and the attempts to navigate a way through them. It concludes by positing a particular form of constitutional pluralism, triangular constitutionalism, as an analytical framework to engage with the question of the universality or particularity of metaconstitutional interface norms.

Chapter two begins the empirical investigation, and parses the relationships between the legal orders in the ‘vertical’ frame: the nature of the relationships between Ireland and the EU, and Ireland and the ECHR; the means by which the norms of these non-state legal orders are received within the domestic order; and the question of priority in cases of conflict, along with the choice and application of interface norms in such cases.

Chapter three examines the ‘horizontal’ side of the triangle, that is, the relationship between the Union and the Convention. Importantly, though this relationship is characterised as being ‘horizontal’, there is an important ‘triangular’ element to it, given the as-yet indirect (but still concrete) nature of the linkages between the systems, and the role of states as intermediaries between the two European orders.

Chapter four is the broadest in scope, and concludes the empirical study, investigating a specifically ‘triangular’ instance of interaction between all three orders: the issue of the regulation of abortion in Ireland. Importantly, the substantive questions of whether and how abortion rights should be regulated is not the focus of this analysis. Instead, the analysis is specifically on the metaconstitutional aspects of how the issue has played out in the triangular constitution: how each legal order conceives of its role, its rights and its duties; and how these potentially competing conceptions find expression in interface norms.

Chapter five draws the three frames together, with a theoretical re-examination of what became clear when the inter-order relationships were looked at in isolation, and what becomes clear when all three are pulled together into one holistic frame: that the norms and the metaconstitution are not in fact universal. As a result, theories of metaconstitutional pluralism need to pay much greater attention to the specific nature of any given constitutional order and its relationship with other orders in the constitutional heterarchy. The chapter concludes by suggesting that triangular constitutionalism may provide just such an explanatory and normative framework, capable of application in any and every Member State, notwithstanding the non-universality of metaconstitutional interface norms.
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