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Get the most from this book


Everyone has to decide their own revision strategy, but it is essential to review your work, learn it and test your understanding. Revision doesn’t begin seven or eight weeks before the exam; it begins on the first day and every day of class. These Revision Notes will help you to do that in a planned way, topic by topic. Use this book as the cornerstone of your revision and don’t hesitate to write in it – personalise your notes and check your progress by ticking off each section as you revise.

A key strategy is to write your own questions, look at previous question papers and get a ‘flavour’ of how OCR examiners write the questions. Try writing your own scenario/problem questions based on those available on the OCR website.


Tick to track your progress

Use the revision planner on pages iv–v to plan your revision, topic by topic. Tick each box when you have:


	•  revised and understood a topic

	•  tested yourself

	•  practised the exam questions and checked your answers online.



You can also keep track of your revision by ticking off each topic heading in the book. You may find it helpful to add your own notes as you work through each topic.



Features to help you succeed
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Exam tips

Expert tips are given throughout the book to help you polish your exam technique in order to maximise your chances in the exam.
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Typical mistakes

The author identifies the typical mistakes candidates make and explains how you can avoid them.
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Now test yourself

These short, knowledge-based questions provide the first step in testing your learning. Answers are available online.
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Definitions and key terms

Clear, concise definitions of essential key terms are provided where they first appear.

Key terms from the specification are highlighted in blue throughout the book.
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Revision activities

These activities will help you to understand each topic in an interactive way.
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Exam practice

Practice exam questions are provided for each topic. Use them to consolidate your revision and practise your exam skills.
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Exam summaries

Descriptions of the types of questions you can expect in the examination.

This second edition contains three new features:
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Stretch and challenge

A series of activities and questions to challenge your thinking and help you to aim for the higher grades.
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Evaluation points

Boost your evaluative skills with these activities and discussion points.
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End-of-unit summaries

These bring together the whole content of the unit, containing a bulleted list for you to review quickly before the exam. This ‘retrieval practice’ allows you to practise recall of learnt information and skills.
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Online

Go online to check your answers to the now test yourself and exam practice questions at www.hoddereducation.co.uk/myrevisionnotes
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Countdown to my exams
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From September

Attend class in person or via the internet if necessary; listen and enjoy the subject; make notes. Make friends in class and discuss the topics with them. Watch the news. Also refer to the A Level Law Review for clarification of topics, exercises and case law updates.
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6–8 weeks to go


	•  Start by looking at the specification – make sure you know exactly what material you need to revise and the style of the examination. Use the revision planner on pages iv and v to familiarise yourself with the topics.

	•  Organise your notes, making sure you have covered everything on the specification. The revision planner will help you to group your notes into topics.

	•  Work out a realistic revision plan that will allow you time for relaxation. Set aside days and times for all the subjects that you need to study and stick to your timetable.

	•  Set yourself sensible targets. Break your revision down into focused sessions of around 40 minutes, divided by breaks. These Revision Notes organise the basic facts into short, memorable sections to make revising easier.
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2–6 weeks to go


	•  Read through the relevant sections of this book and refer to the exam tips, exam summaries, typical mistakes and key terms. Tick off the topics as you feel confident about them. Highlight those topics you find difficult and look at them again in detail.

	•  Test your understanding of each topic by working through the ‘Now test yourself’ questions in the book. Look up the answers online.

	•  Make a note of any problem areas as you revise, and ask your teacher to go over these in class.

	•  Look at past papers. They are one of the best ways to revise and practise your exam skills. Write or prepare planned answers to the exam practice questions provided in this book. Check your answers online at www.hoddereducation.co.uk/myrevisionnotes

	•  Use the revision activities to try out different revision methods. For example, you can make notes using mind maps, spider diagrams or flash cards.

	•  Track your progress using the revision planner and give yourself a reward when you have achieved your target.
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One week to go


	•  Try to fit in at least one more timed practice of an entire past paper and seek feedback from your teacher, comparing your work closely with the mark scheme.

	•  Check the revision planner to make sure you haven’t missed out any topics. Brush up on any areas of difficulty by talking them over with a friend or getting help from your teacher.

	•  Attend any revision classes put on by your teacher. Remember, he or she is an expert at preparing people for examinations.
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The day before the examination


	•  Flick through these Revision Notes for useful reminders, for example, the exam tips, exam summaries, typical mistakes and key terms.

	•  IMPORTANT: Check the time (Is it morning or afternoon?) and place of your examination. Keep in touch with other students in your class.

	•  Make sure you have everything you need for the examination – pens, highlighters and water.

	•  Allow some time to relax and have an early night to ensure you are fresh and alert.
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My exams
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Date: …………………………………………………
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Introduction



How you will be examined

As a student of A Level Law, it is important to understand HOW you are to be examined at the end of two years of study. In consequence, there are three key measures that you need to understand:


	•  The ‘assessment objectives’ used to mark an exam

	•  The command words used in exam papers, and

	•  The format of the exam papers themselves.





OCR Assessment objectives

Assessment objectives (AOs) are set by OFQUAL and measure how students meet certain criteria in their exam responses:


	•  AO1: Demonstrate knowledge and understanding of the English legal system and legal rules and principles.
This AO is used to examine your understanding of how well you can discuss or explain the law – the rules, the statutes, the common law decision of judges, etc. in an extended piece of writing.



	•  AO2: Apply legal rules and principles to given scenarios in order to present a legal argument using appropriate legal terminology.
This AO is used to examine your understanding of how well you can apply legal rules, statutes and the common law to a fictitious problem/scenario situation.



	•  AO3: Analyse and evaluate legal rules, principles, concepts and issues.
This AO is used to examine your own assessment, and that of well-established assessment of the rules, the statutes, the common law and decision of judges, etc. in an extended piece of writing.







OCR Command words

A command word is used at the beginning of an exam question. It ‘frames’ or specifies exactly what you are to do for and how to answer a question. An understanding of the question’s command word will avoid wasting time in an exam.

The most frequently used command words used for OCR A Level Law papers, along with the number of marks for associated questions, are:


	1  Describe

	•  Used in extended question 1 x 8 marks

	•  AO1 (8 marks)

	•  Questions 1–2 on all papers

	•  Meaning: Display knowledge and understanding of a specific aspect of the nature of law, the English legal system or substantive law.





	2  Discuss

	•  Used in extended question 1 x 12 marks

	•  AO3 (12 marks)

	•  Questions 3–4 on all papers

	•  Meaning: Analysis and evaluation of legal concepts and issues. There must be a focus on the question. Key points are discussed and developed.





	3  Advise

	•  Used in scenario question 1 x 20 marks

	•  AO1 (8 marks) + AO2 (12 marks)

	•  Questions 5, 6, 8 and 9 on all papers

	•  Meaning: Display and apply knowledge and understanding of rules and principles of substantive law to support or deny a conclusion given in the instructions.





	4  Discuss

	•  Used in extended question 1 x 20 marks

	•  AO1 (8 marks) + AO3 (12 marks)

	•  Questions 7 and 10 on all papers

	•  Meaning: Analysis and evaluation of legal concepts and issues. There must be a focus on the question. Key points are discussed and developed.









OCR Exam papers

The OCR A Level Law specification is examined in three equally weighted papers (80 marks each) of two hours’ duration each sat at the end of the course. Each paper is therefore worth 33.3 per cent of the overall assessment. Your place of study will decide whether you are examined for Component 3 or 4.


Component 1 – The legal system and criminal law

80 marks split into two parts:


	•  The legal system (20 marks)

	•  Criminal law (60 marks)





Component 2 – Law making and the law of tort

80 marks split into two parts:


	•  Law making (20 marks)

	•  Tort law (60 marks)





Component 3 – The nature of law and contract law

80 marks split into two parts:


	•  The nature of law, the English legal system (20 marks)

	•  Contract law (60 marks)



Or:



Component 4 – The nature of law and human rights law

80 marks split into two parts:


	•  The nature of law, the English legal system (20 marks)

	•  Human rights law (60 marks).









Section 1 The legal system


For the OCR A Level in Law H418 specification, the English legal system is divided into three parts:


	•  the legal system explored in Component 1

	•  law making explored in Component 2, and

	•  the nature of law explored in Component 3.



This section looks at the first part, the legal system in Section A of Component 1.
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Exam tip

Make sure you do not study the legal system in isolation from law making and the nature of law. They are complementary to each other, along with the substantive law parts.

Understanding how OCR divides the English legal system into three parts will help you appreciate how the English legal system operates. This in turn will enhance your exploration of the topics.
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Substantive law: legal rules which determine rights and obligations or how a society must behave, for example, criminal, contract, tort or human rights law.
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1.1 Civil courts and other forms of dispute resolution

This chapter looks at four key areas of civil law in the English legal system on the OCR specification:


	•  County Court and High Court – jurisdictions, pre-trial procedures and the three tracks

	•  appeals and appellate courts

	•  employment tribunals and alternative dispute resolution (ADR)

	•  advantages and disadvantages of using the civil courts and ADR.



The civil courts deal with non-criminal matters, such as contract, tort and human rights issues. They are designed to deal with disputes between individual citizens and/or businesses. There is some crossover with criminal courts, but generally they have separate courts.
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Civil courts: courts that deal with non-criminal matters.

Contract: an agreement between two parties which is binding in law and therefore enforceable in court.
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Examples of disputes include disagreements arising under contract, family or employment law.

There are two key civil courts of first instance: the County Court and the High Court.
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Revision activity

Explain what is meant by tort law and why such disputes are dealt with under civil law.

Identify which courts have both civil and criminal jurisdiction.
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Exam tip

You need a clear understanding of the civil courts’ structures, pre-trial procedures and appeals systems. It might help you to visit as many types of civil court as you can, to observe their workings in practice.
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County Court and High Court


Jurisdictions of the civil courts

The County Court deals with the majority of civil matters and the enforcement of previous judgments that have not been complied with.

It hears:


	•  contract disputes, e.g. businesses recovering monies owed

	•  tortious (civil wrong) actions, e.g. landowners seeking to prevent trespass issues

	•  compensation claims for injuries to claimants

	•  matters arising under the Equality Act 2010

	•  cases usually between £5000 and £15,000, but a circuit judge can hear cases over £15,000.
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Claimant: legal term for a person or organisation starting a civil claim in the courts.

Defendant: legal term for a person defending or responding to a legal claim (called a respondent in some aspects of civil law).
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The High Court has three divisions.


	1  Queen’s Bench Division (QBD) hears:

	•  contract cases, such as failure to pay for goods and breach of contract

	•  tort cases involving defamation, trespass, negligence or nuisance

	•  judicial review actions.





	2  Chancery Division hears:

	•  specialist civil cases, which include company law, patents and contentious probate

	•  professional negligence cases

	•  competition law cases.





	3  Family Division hears:

	•  family-related cases

	•  cases involving children under the Children Act 1989

	•  wardship cases involving the custody and day-to-day care of minors.









Pre-trial matters and the three tracks

While some civil cases start in the Magistrates’ Court, most civil cases start in the County Court.

If the claim value is for a specific amount, in some cases a claim can be made online via www.gov.uk. If the value is unspecified, a claimant fills in an N1 form and sends this, with the appropriate fee, to the HM Courts and Tribunals Service. Depending on the value of the claim, and whether the defendant denies liability, the service can allocate the claim to the most appropriate track:


	•  small claims track for straightforward claims of not more than £10,000 or personal injury of not more than £1000

	•  fast track for claims between £10,000 and not more than £25,000

	•  multi-track for claims exceeding £25,000 and not more than £50,000

	•  High Court for more complex claims over £50,000.
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Revision activity

Print out and complete an N1 form. This will help you appreciate the idea of simplicity and understand its requirements.

Fill out a claim via the www.gov.uk website for a civil claim (although do not submit it!). This will help you appreciate the idea of simplicity and understand its requirements.
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Typical mistake

Do not muddle the three tracks when it comes to the financial limits and the key types of cases they hear. Exam questions might ask about which court(s) an appeal will go to after it is heard in one of the tracks – be clear on the differences.
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Appeals and appellate courts

If either party in a case is dissatisfied with the decision made by the judge at first instance, then it is possible to appeal. Generally:


	•  A first appeal from a decision of the small claims court or the fast track is heard by a next-level judge. If the case was first heard by a District Judge, the appeal will be to a Circuit Judge. If first heard by a Circuit Judge, then the appeal is to a High Court Judge.

	•  It is possible for a second appeal from the decision of a Circuit Judge or High Court Judge to go to the Court of Appeal (Civil Division), but this would be in exceptional circumstances and only with the Court of Appeal’s permission.

	•  An appeal from a decision of the multi-track, whether heard by a District or Circuit Judge, is to the Court of Appeal (Civil Division).

	•  An appeal from the High Court is to the Court of Appeal (Civil Division), or on rare occasion to the Supreme Court (called a ‘leapfrog’ appeal) where a point of general public importance is present.

	•  It is possible for a further appeal from the Court of Appeal (Civil Division) to the Supreme Court, but only if either court gives permission.

	•  A final appeal is possible for a case to be referred to the European Court of Justice, under Article 234 of the Treaty of Rome, if a point of European Union law is involved.

	•  Jury trial is possible in tortious cases, including defamation and malicious prosecution.

	•  Appeal route is possible following a judgment.



Judges in civil cases are responsible for ‘case management’. Here, it is their responsibility to ensure any cases they preside over run effectively. Historically, judges would allow cases to overrun and overspend, and were criticised as being sympathetic to big business.
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Revision activity

Draw a flow chart showing the civil courts’ appeal routes from:


	•  the County Court, and

	•  the High Court.
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Employment tribunals and alternative dispute resolution (ADR)
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Exam tip

Make sure you can explain each type of ADR for an 8-mark question for each type, and be able to discuss each type for a 12-mark question on either the advantages and disadvantages of ADR.
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Both employment tribunals and ADR are ways of resolving disputes without going to court.


	•  Employment tribunals involve disputes between employees (or potential employees) and employers.

	•  ADR generally involves disputes between consumers and traders. The most common types of ADR are mediation and arbitration.
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Mediation: where a neutral third party attempts to resolve a dispute (possibly face to face) with both parties, without giving their opinion.

Arbitration: a form of ADR where the parties to a dispute refer the case to an independent third party, known as an arbitrator, to decide.
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Employment tribunals

Employment tribunals are specialist employment ‘courts’ that deal with such issues outside the civil courts system.

Table 1.1.1 Outline of how employment tribunals work



	Role
	

	•  Responsible for hearing claims from citizens who think someone such as an employer, a potential employer or a trade union has treated them unlawfully.

	•  Employment tribunals (ET) were established to deal with specific areas of employment rights as part of a historic overhaul of social and welfare legislation.







	Jurisdiction
	Includes:

	•  unfair dismissal

	•  discrimination

	•  unfair deductions from pay.







	Procedure
	When a claim arises and cannot be sorted out between the individual and their employer through informal discussions, then:

	•  Claimants generally use an ET1 form to make a claim via the gov.uk website to the Tribunal Office, if they feel they have been treated unfairly.

	•  A respondent has 28 days after receiving the ET1 to complete a response form known as an ET3.

	•  If the claim is accepted by the Tribunal Office, then the employer is contacted.

	•  If the employer does not respond, then judgment is made in favour of the claimant.

	•  If the employer disputes the claim, then the case will go to ‘case management’ and a hearing is held to resolve the dispute.

	•  Hearings are heard by a panel of three: an employment judge, a representative of an employer’s organisation and a representative of an employee’s organisation.

	•  Following the hearing a judgment is issued.
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Stretch and challenge

Role-play the following situation in a fictional tribunal:

You are a Year 12 student who has been sacked from your part-time job as a waiter in a local restaurant during the Covid-19 pandemic. You were sacked because you refused to go into the kitchen because of a lack of hygiene standards and overcrowding, which meant that social distancing was impossible.
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Revision activity

Using the internet, draw a flow chart to reflect the tribunals’ structure in England and Wales.
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Alternative dispute resolution (ADR)

There are four key types of ADR:


	•  Negotiation

	•  Mediation

	•  Conciliation

	•  Arbitration.



In 2015, the United Kingdom implemented two sets of regulations in order to implement a European Directive on ADR. Given the Covid-19 pandemic from 2020 onwards and the inability of the courts to function as ‘normal’, the emphasis on ADR has become a priority in the English legal system.

The Directive reinforced several key ADR principles:


	•  Wherever possible, there is a duty to use ADR as a means of resolving a dispute.

	•  While decisions using ADR are generally not binding, they will become so if both parties absolutely agree to a binding resolution.

	•  Wherever possible, due to ‘case management’, judges will insist that ADR is used before litigation.




Negotiation

Negotiation is the most basic form of ADR, where an individual attempts to resolve the issue directly, privately and possibly face to face with the other party. For example, this would be suitable for:


	•  noise caused by neighbours

	•  returning faulty goods to a shop

	•  receiving poor service from a tradesperson.
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Revision activity

Role-play the following scenario. Your neighbour’s son keeps playing his music very loud and in the early hours of the morning. You have asked him to stop, but he has ignored you. How could negotiation help resolve the dispute?
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Mediation

Mediation is slightly more formal than negotiation, but still a relatively informal method of dispute resolution.

A neutral third-party mediator attempts to resolve the issue (possibly face to face) with both parties, without giving their opinion. For example, this would be suitable for:


	•  businesses negotiating or renegotiating contracts

	•  marriage guidance to avoid separation or divorce.
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Litigation: the process of taking legal action through the courts.

Negotiation: where an individual attempts to resolve an issue directly, privately and possibly face to face with the other party.

Conciliation: a form of mediation where a third party is active in raising ideas for compromise between the parties in dispute.
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Conciliation

Conciliation is a form of mediation, where a third party tries to suggest a compromise between the disputing parties. For example, this would be suitable for:


	•  disputed access to goods and services by disabled people

	•  cases of alleged discrimination

	•  some employment disputes

	•  some family law matters involving the Family Division of the High Court.
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Typical mistake

Do not confuse mediation and conciliation or forget to support your definitions with examples (real or imagined) of organisations that operate in these areas of ADR.
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Arbitration

For this ADR, a third party decides the case when the disputing parties refer the case to it. The arbitrator is impartial – they don’t take sides but hear all of the arguments and make a decision based on the evidence.

Before arbitration is used, both sides must agree that the arbitrator’s decision will be binding. For example, this would be suitable for:


	•  package-holiday contracts

	•  disputes between employees and employers using ACAS, an organisation that gives employers and employees free, impartial advice on workplace rules, rights and practice.
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Exam tip

You might be asked to assess the options a defendant would have if they wanted to resolve a dispute without going to court. This would require a discussion of tribunals and ADR.
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Advantages and disadvantages of using the civil courts and ADR to resolve disputes

Table 1.1.2 Advantages and disadvantages of using the civil courts




	Advantages of using the civil courts
	Disadvantages of using the civil courts





	

	•  Simple, logical system

	•  Simpler DIY method of bringing a case, generally with a fixed fee and explained via leaflet or the internet

	•  Small Claims Court is less formal than the main County Court, with a District Judge taking an active role, setting time limits and asking questions

	•  Solicitor not needed in many cases, unless the claim is contested

	•  Simplified and single set of rules governing both the High Court and the County Court

	•  Appeal routes possible from County or High Court

	•  Jury trial possible in tortious cases, including defamation and malicious prosecution




	

	•  ADR is encouraged, but not always appropriate or enforced by judges

	•  Expensive and time-consuming cases can prevent many claims from reaching the High Court

	•  QBD is based in London, but the Chancery division has bases around the country









Table 1.1.3 Advantages and disadvantages of different methods of ADR




	 
	Advantages over litigation
	Disadvantages over litigation





	Negotiation
	Potentially the quickest, cheapest, most informal way of settling a dispute between parties, as no court or lawyers are involved
	

	•  Requires confrontation with the other party

	•  If the dispute is not settled, the case may go to court, which will involve costs and the court may insist the parties go back to negotiation before trial







	Mediation
	

	•  The parties are, in effect, in control of proceedings and decisions

	•  Based on common sense rather than decisive legal rules




	

	•  Will only work if both parties agree and cooperate

	•  Many decisions may not ultimately be binding on both parties







	Conciliation
	More formal version of mediation, where an impartial conciliator takes an active role in suggesting and advising the parties
	

	•  Can require confrontation with the other party, but some cases are dealt with via telephone

	•  The decision of the conciliator is not binding

	•  The parties may still need to go to court if the decision is not followed







	Arbitration
	

	•  An agreement to arbitrate can be made at any time and is usually included in a contract by what is known as a Scott v Avery clause

	•  The decision is binding and can be enforced through the courts

	•  Arbitration is voluntary




	

	•  Requires confrontation with the other party

	•  While arbitration is generally free, it may not be in some cases

	•  The use of a professional arbitrator can mean this process is more expensive than going to court
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Now test yourself


	1  List three areas of law that would be dealt with in the civil courts.

	2  Discuss the key jurisdiction of the County Court in civil matters.

	3  Look at the chart below and complete the missing court or value of claim.






	Court
	Claim value





	Small claims
	 



	 
	Between £10,000 and £25,000



	Multi-track
	 



	 
	Over £50,000






	4  Explain the purpose of tribunals in the civil justice system.

	5  Give three ways that alternative dispute resolution (ADR) is different from using the civil courts.

	6  Explain what is meant by negotiation and mediation.
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Evaluation point

Civil court judges are required to ask that ADR has been used or considered before they will hear a case in the civil courts. However, in practice, this rarely happens. Consider whether judges should insist absolutely on ADR before they allow a case to go to trial.
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Exam summary

In the exam, you MAY be asked to:


	•  Explain the civil courts and other forms of dispute resolution, for example, the jurisdiction of the County Court.

	•  Describe the civil courts and other forms of dispute resolution, for example, the appeals process from the County Court. These types of questions will be worth a maximum of 8 marks each.

	•  Discuss the advantages or problems associated with the civil courts and other forms of dispute resolution, for example, the advantages of using mediation as a way of dealing with a civil dispute.
These types of questions will be worth a maximum of 12 marks each.
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1.2 Criminal courts and lay people

This chapter looks at these key criminal areas in the English legal system on the OCR specification:


	•  criminal process

	•  appeals and appellate courts

	•  sentencing and court powers

	•  lay magistrates and juries

	•  advantages and disadvantages of using juries in criminal cases.




Criminal process

The criminal courts system is designed to uphold laws which forbid certain types of behaviour. Indulging in those behaviours risks punishment; this can act as a deterrent in order to maintain a civilised society.

There are two key criminal courts of ‘first instance’: the Magistrates’ Court and the Crown Court.
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First instance criminal courts: the courts where a criminal case will commence. This will depend on many factors, for example, the seriousness of the alleged crime.
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If a person is accused of committing a crime, and there is sufficient evidence to prosecute them, then the decision lies with the Crown Prosecution Service whether or not to prosecute.


Jurisdiction in the Magistrates’ Court

Around 97 per cent of all criminal cases are dealt with in a Magistrates’ Court, with more than 90 per cent being concluded there. The court’s key functions include:


	•  trying summary offences and most triable-either-way offences

	•  carrying out plea-before-venue hearings for either-way offences

	•  sentencing defendants if found guilty – powers are limited but reflect the seriousness of the crimes under its jurisdiction

	•  dealing with the first hearing of indictable offences such as granting bail or making reporting restrictions before being sent to the Crown Court

	•  dealing with ancillary matters, such as issuing ‘bench’ arrest warrants and granting or refusing bail in summary or either-way trials

	•  trying cases in the Youth Court for defendants aged 10–17.
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Revision activity

Identify the Magistrates’ Courts in your local area and the geographical area each one serves.
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Jurisdiction in the Crown Court

In 1971, a system of Crown Courts was established to deal with those criminal cases not tried fully in the Magistrates’ Courts. The Crown Courts deal with the most serious, indictable offences which include:


	•  murder

	•  manslaughter

	•  robbery.
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Guilty: legally responsible for a specified wrongdoing.

Indictable offences: the most serious, more complicated offences tried only and fully in the Crown Court, for example, murder, manslaughter and robbery.

Summary offences: the least serious offences in terms of injury or impact, tried in the Magistrates’ Courts.

Triable-either-way offences: offences that can be tried in the Crown Court or in the Magistrates’ Court.
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They also deal with:


	•  appeals against a Magistrates’ Court conviction or sentence

	•  cases passed from a Magistrates’ Court for trial or sentencing.



The trial normally begins with a plea and case management hearing, where the defendant will plead either:


	•  guilty – and subsequently be sentenced, or

	•  not guilty – whereupon a full trial involving a jury of 12 citizens will commence.





Classification of criminal offences

Criminal offences are classified into three fairly distinct categories:


	•  summary offences, the ‘least’ serious offences

	•  indictable offences, the most serious offences

	•  triable-either-way offences, which sit in between summary and indictable in terms of seriousness.



The offence’s classification will dictate in which court the case is heard.

Table 1.2.1 Classification of criminal offences




	Classification of offence
	Trial court
	Examples of offences
	Sentencing powers of court





	Indictable
	Administrative hearing in the Magistrates’ Court, then transferred to the Crown Court for trial
	

	•  Murder

	•  Manslaughter

	•  Robbery

	•  Section 18 wounding/GBH




	Up to the maximum set for the specific offence by common law or statute



	Triable-either-way
	(Plea before venue) Magistrates’ Court, or Crown Court
	

	•  Theft

	•  Section 20 wounding/GBH

	•  ABH




	Up to maximum set for the specific offence (but see below for magistrates’ maximum sentencing powers)



	Summary
	Magistrates’ Court
	

	•  Common assault

	•  Driving without insurance or a licence




	Up to six months’ imprisonment for a single offence, or up to 12 months in total for two or more offences; and/or a fine, generally of up to £5000
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Revision activity

Create and illustrate a diagram on A3 paper identifying the three classifications of offence.
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Stretch and challenge

Using your local newspaper’s website, research an example of a person convicted of a summary, triable-either-way and an indictable offence.
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Pre-trial procedures

Table 1.2.2 Pre-trial procedures




	Pre-trial procedure
	Explanation





	Summary offences
	Most trials in the Magistrates’ Court start with a first appearance at a trial. However, an adjournment of the trial could be needed, and bail set, if the:

	•  CPS requires more time to prepare the case

	•  defendant is unprepared and wishes to engage a solicitor

	•  magistrates request pre-sentence reports on a defendant who pleads guilty

	•  defendant pleads not guilty and wants to go to trial and, for example, witnesses need to be called.







	Triable-either-way offences
	

	•  The magistrates will ask the defendant if they plead guilty or not guilty.

	•  Then a decision is made whether to hear the trial in that court or the Crown Court.







	Indictable offences
	After an early administrative hearing in the Magistrates’ Court, the case is sent immediately to the Crown Court to be dealt with by (usually) a single Circuit Judge.








Appeals and appellate courts

The criminal courts system provides appeal routes for defendants in all cases and to the prosecution in certain situations.

Table 1.2.3 Appeals from the Magistrates’ Court to the Crown Court



	Available to
	Only the defence



	Reason for appeal
	Against sentence and/or conviction



	Appeal heard by
	Panel of a single Circuit Judge and two magistrates



	Further appeal possible?
	

	•  Generally no, but possible to appeal to the Queen’s Bench Divisional Court purely on a point of law

	•  Possible further appeal to the Supreme Court (see below)







	Result of appeal
	Appeal quashed, confirm appeal or remit case back to the Magistrates’ Court




Table 1.2.4 Case stated appeals from the Magistrates’ Court to the Queen’s Bench Divisional Court (QBD)



	Available to
	The prosecution and the defence



	Reason for appeal
	On a point of law by way of case stated



	Appeal heard by
	Panel of two or three High Court Judges, which might include a Court of Appeal judge



	Further appeal possible?
	

	•  Possible appeal by the prosecution or the defence to the Supreme Court on a point of law of general public importance

	•  Must have leave to appeal by either the Supreme Court or QBD







	Result of appeal
	Appeal quashed, confirm appeal or remit case back to the Magistrates’ Court




Table 1.2.5 Appeals from the Crown Court (1)



	By whom?
	Defendant



	Reason for appeal
	Rare, but possible – against sentence and/or (unsafe) conviction



	Where heard?
	

	•  Court of Appeal (Criminal Division) within six weeks of conviction and must be granted permission

	•  Fresh evidence can be heard at this appeal







	Further appeal possible?
	

	•  Again, rare but possible, to the Supreme Court on a point of law of general public importance

	•  Must have leave to appeal







	Result of appeal
	Appeal quashed or confirm appeal




Table 1.2.6 Appeals from the Crown Court (2)



	By whom?
	Prosecution



	Reason for appeal
	

	•  Against the acquittal of the defendant if the prosecution is unhappy with the decision, or by the Attorney-General to clarify a point of law relevant to the acquittal

	•  Against sentence if the Attorney-General considers the sentence to be unduly lenient







	Where heard?
	Court of Appeal (Criminal Division)



	Further appeal possible?
	

	•  Rare, but possible

	•  To the Supreme Court on a point of law of general public importance

	•  Must have leave to appeal







	Result of appeal
	Appeal quashed or confirm appeal
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Revision activity

Create a flow chart poster showing the different appeal routes from the Crown Court.

[image: ]






Sentencing and court powers

The term ‘sentencing’ means any punishment given to an offender who has been convicted of a criminal offence. An adult offender is anyone aged 21 years or older who has been convicted of an offence.


Aims of sentencing

The aim, or purpose, of a sentence is what exactly it is trying to achieve. Under s 142 of the Criminal Justice Act 2003, there are five basic aims of sentencing for adult offenders, and any court dealing with an offender in respect of their offence must have regard to:


	a)  the punishment of offenders

	b)  the reduction of crime (including its reduction by deterrence)

	c)  the reform and rehabilitation of offenders

	d)  the protection of the public, and

	e)  the making of reparation by offenders to persons affected by their offences.





Factors of sentencing

If a person is found guilty of a crime, their sentence is influenced by many factors. When deciding a sentence, a judge or magistrate will consider:


	•  the type of crime committed

	•  the seriousness of the crime – for example, was someone injured or was there a fatality?

	•  the circumstances of the crime – for example, was the victim vulnerable or was a weapon used?

	•  whether the convicted person has a criminal record

	•  whether the convicted person pleaded guilty or not guilty

	•  other aggravating or mitigating factors.



Table 1.2.7 shows an example of how aggravating and mitigating factors could influence the sentence.

Table 1.2.7 Example of factors affecting sentence



	Scenario
	

	•  D burgles his mother’s house while she was asleep. He takes £50 from her purse in order to pay for drugs.

	•  D has several convictions for burglary.

	•  At trial he pleads guilty to this latest offence at the first possible opportunity.







	Aggravating factor
	

	•  His mother was asleep in bed.

	•  D has several convictions for burglary.







	Mitigating factor
	

	•  He is a drug addict and the burglary was to pay for his habit.

	•  He pleaded guilty at the first chance.








Judges and magistrates use guidelines from the Court of Appeal and the Sentencing Council when deciding what sentence to pass.
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Exam tip

Using the Sentence Council website, www.sentencingcouncil.org.uk, have a look at the section on ‘offences’ and in particular ‘shoplifting’ or ‘assault’. Read the webpage ‘How is the sentence worked out?’ to identify the aggravating and mitigating factors.
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Types of sentence

Table 1.2.8 shows the four main types of adult sentence.

Table 1.2.8 Types of adult sentence




	Custodial or non-custodial
	Type of sentence for adults





	Custodial
	Imprisonment: the offender’s behaviour is so serious that none of the other sentences will suffice. Offenders serve half of their sentence in prison and the other half on licence in the community.



	Non-custodial
	Community sentences: offenders are made to carry out between 40 and 300 hours of demanding work in the community or to undergo treatment for issues such as drug addiction.



	Fines: these are for less serious offences and, by far, the most common type of sentence. The amount depends on the severity of the crime.



	Discharges: this is where the court feels that simply being brought in front of a judge or magistrate is enough punishment. Conditions can be set with a discharge, for example, to stay out of trouble, and if the offender commits another crime, the first crime will be taken into consideration if sentenced.
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Revision activity

Consider the following scenario: William is a DJ in a nightclub. He has a disabled son and, in order to make some extra money, he sells illegal drugs to some of the customers. One of the customers, Ryan, takes some of the drugs, but dies due to an overdose.

Which type of sentence do you think is appropriate? Explain your answer.
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Exam tip

You might be asked to explain three types of sentence available to adult offenders, or to assess which sentences would be available to a judge in sentencing an adult defendant in a scenario.
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Stretch and challenge

Consider which of the four types of adult sentencing would be the most appropriate in each case:


	•  Adam is caught speeding at 80 mph on a motorway.

	•  Belinda stabs her partner in a fit of rage.

	•  Sajira is caught spray-painting her name on the wall of an underpass.

	•  David, who is homeless, steals a sandwich from a supermarket.
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Lay magistrates and juries

Lay people are the important ‘legally unqualified’ persons in the criminal justice system. They play a key role in the decision-making process in court.

There are two main types of lay people:


	•  magistrates – part-time, unsalaried judges

	•  juries – local people drawn from the electorate, who decide the guilt of offenders in the Crown Court.
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Lay people: in the criminal justice system, either magistrates or juries; ‘lay’ in this circumstance means legally ‘unqualified’.

Magistrates: volunteer citizens who work as unpaid (except for expenses) judges in the Magistrates’ Court and the Youth Court. They deal with the vast majority of criminal cases.
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Magistrates

Table 1.2.9 Magistrates: a summary



	Qualification
	

	•  Aged over 18 and under 65, but can retire at 70

	•  Expected to serve for at least 5 years

	•  No formal qualifications or legal training are required beforehand

	•  Must be able to hear clearly, with or without a hearing aid, and be able to sit and concentrate for long periods of time

	•  Must demonstrate six ‘key qualities’:

	•  be of good character

	•  reliable and committed to serve the community

	•  aware of social issues

	•  able to think logically

	•  understand documents, follow evidence and communicate effectively

	•  mature and have a sense of fairness





	•  Must sit for at least 13 days/26 half-days each year (or 35 half-days if they also sit in the youth or family courts)

	•  Unlikely to be appointed if they have any serious criminal convictions, or convicted of a number of minor offences, banned from driving in the past ten years, or declared bankrupt







	Selection
	

	•  Recruited and selected by a network of 14 local advisory committees made up of serving magistrates and local non-magistrates

	•  Satisfactory character references sought before appointment

	•  Rigorous training if selected

	•  Two interviews are held before a recommendation to appoint an individual is made to the Senior Presiding Judge







	Appointment
	Under the Crime and Courts Act 2013, and from 1 October 2013, the statutory power to appoint magistrates is by the Lord Chief Justice, who delegates the function to the Senior Presiding Judge for England and Wales



	Role
	

	•  Sit, most usually, in benches of three

	•  Try summary and relevant either-way offences

	•  Deal with mode of trial hearings for either-way offences

	•  Sentence guilty defendants

	•  Carry out preliminary hearings, such as early administrative hearings for indictable offences, remand hearings and applications for bail

	•  Issue bench warrants

	•  Sit in the Crown Court to hear appeals from the Magistrates’ Courts (here, two magistrates will sit with a Crown Court Judge).








Specially qualified magistrates sit in the Youth Court to hear charges against 10–17 year olds.
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Revision activity

Where possible, visit your local Magistrates’ Court and observe a morning’s worth of cases.
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Exam tip

You might be asked to discuss the role of a lay magistrate in the criminal justice system, so knowing four or five key roles is crucial to success.
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Stretch and challenge

As a class, nominate a student to contact your local magistrates’ association and arrange a Zoom or Teams meeting with a senior magistrate to discuss an evaluation of their role in the criminal justice system.
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Typical mistake

Do not confuse the role of magistrates with that of juries, or vice versa.
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Juries

Only around 2 per cent of criminal trials use juries.

Table 1.2.10 Juries – a summary



	Qualification
	

	•  Aged 18 or over and under 76

	•  Registered as a parliamentary or local government elector

	•  Resided in the UK for any period of at least five years since age 13

	•  Not subject to provisions under the Mental Health Act 1983

	•  Not disqualified from jury service, e.g. persons on bail







	Selection
	

	•  Jury summons issued by Jury Central Summonsing Bureau from the electoral register

	•  Jury vetting can be used by the prosecution or defence pre-trial to challenge the appropriateness of individual jurors or the entire jury for cause

	•  Once a jury is sworn in, individual jurors, or the entire jury, can be challenged by the prosecution or defence







	Appointment
	

	•  Individual court divides jurors into groups of 15, and 12 names are drawn at random from the 15 to sit on a jury

	•  First name selected at random from each 15 is appointed foreperson of the jury







	Role
	

	•  Sit in the Crown Court as a panel of 12 persons

	•  Decide the verdict only for the defendant – guilty or not guilty

	•  Decide the facts of the case, while the judge directs them on points of law

	•  Are independent and without fear of pressure from the judge to either convict or decide a verdict quickly – see Bushell’s Case (1670)

	•  Are allowed a majority (11–1, 10–2) rather than a unanimous decision (12–0)










[image: ]

Revision activity

Research the facts, decision and impact of Bushell’s Case (1670).
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The advantages and disadvantages of using juries in criminal cases

Table 1.2.11 Evaluating the use of juries in criminal courts




	Advantages
	Disadvantages





	

	•  Public confidence: this is instilled due to the traditional idea of being judged by ordinary members of society rather than professional judges.

	•  Jury equity: this upholds democracy and freedom of will – see R v Ponting (1985) and R v Grobbelaar (1997).




	

	•  Slow and expensive: having to explain points of law increases the time taken and cost of the judges and legal personnel.

	•  Unpopular: the compulsory nature means many jurors would rather not serve due to its impact on their working or family life.







	

	•  Open system of justice: the process is public and assumes no legal knowledge of jurors as points are explained.

	•  Privacy of decision-making process: juries decide the verdict in private, without outside pressures.

	•  Random selection process: this allows a cross-section of the community to be picked from.

	•  Neutrality: a jury should be impartial and, as a panel of 12, any individual prejudices should be cancelled out.




	

	•  Outside influences: arguably, media and social media coverage can influence jurors, or jurors can be ‘nobbled’ – see R v Twomey (2010).

	•  No explanation of verdict: the decision is made in secret and no reason is given behind the decision, or bizarre methods are used to reach decision – see R v Young (1995).

	•  Failure to understand the case: due to the complex nature of the law, it is possible juries do not follow the issues clearly.

	•  Lack of neutrality: a complete cancelling of bias, especially racism, is speculative at best and highly unlikely – see Sander v UK (2000).
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Evaluation point

Consider the following statement: ‘The jury system is unfair on defendants. They are simply made up of people who are forced to serve, retired people killing time and pro-police conservatives.’ Do you agree or disagree?
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Exam tip

Use cases to complement answers to a question on the advantages and disadvantages of juries. Keep up to date with new cases in law journals and magazines that your college/school might subscribe to.
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Revision activity

Using paper or card, create a domino set for the advantages and disadvantages of using juries in criminal courts.
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Revision activity

Research the case of R v Twomey (2010). What is meant by jury ‘nobbling’?
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Now test yourself


	1  Explain, using examples, what is meant by a summary offence.

	2  Explain, using examples, what is meant by an indictable offence.

	3  List the key jurisdictions of a Magistrates’ Court as a criminal court.

	4  Identify and explain one of the types of punishment for adult offenders.

	5  Explain the term ‘lay people’ with regard to criminal cases.

	6  Name the different sentencing powers of a magistrate.

	7  List three advantages of using a jury.
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Exam summary

In the exam, you MAY be asked to:


	•  Explain the criminal courts and lay people, for example, the jurisdiction of the Magistrates’ Court.

	•  Describe the criminal courts and lay people, for example, the appeals process from the Magistrates’ Court.
These questions will be worth a maximum of 8 marks each.



	•  Discuss the advantages or problems associated with criminal courts and lay people, for example, the advantages of using magistrates in the criminal courts.
These questions will be worth a maximum of 12 marks each.





Note: it would be unlikely for a section A to contain questions purely on one part of the OCR H415 the legal system content. Instead, it would be more likely that questions would be based across the content.
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1.3 Legal personnel

This chapter looks at the professional, non-lay people in the legal system on the OCR specification:


	•  the role and regulation of barristers, solicitors and legal executives

	•  the types and role of the judiciary in civil and criminal cases

	•  the separation of powers and the independence of the judiciary

	•  an evaluation of the judiciary and the advantages of an independent judiciary




The role of legal personnel


The role of barristers

Barristers at the Bar are self-employed advocates who practise out of chambers, sharing administrative staff. Their work can include:


	•  when required, being briefed by a solicitor on behalf of a client or approached directly in certain civil matters

	•  rights of audience in all courts to represent clients, particularly the Crown Court or higher courts

	•  acting as a specialist legal adviser, giving clients independent and objective advice and opinion on the merits of a case, called ‘counsel’s opinion’

	•  if appointed as Queen’s Council (QC), handling very serious or complex cases

	•  drafting legal documents for court.
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Legal personnel: a collective term which includes barristers, solicitors and legal executives.

Separation of powers: the three main sources of power (executive, legislature and judiciary) must be separate and not held by one specific person or body.
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Some barristers work for the CPS or for large businesses that have legal departments.
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Exam tip

You might be asked to explain three important roles that a member of the legal profession might carry out.
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The role of solicitors

Solicitors’ roles largely depend on what type of firm they are employed by. Their work can include:


	•  acting as a first contact with clients needing legal advice

	•  acting as advocates for clients, generally in the lower courts such as the Magistrates’ Court or County Court

	•  giving legal advice to clients on a range of specialist areas, for example, conveyancing or family matters

	•  organising a barrister for their client if the case goes to Crown Court or a higher court (some solicitors have rights of audience in all the courts)

	•  writing letters on their client’s behalf on legal matters

	•  drafting contracts or other legal documents such as wills

	•  generally, working in private practice, but they can also work for large businesses that have a legal department, or for local authorities.
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Typical mistake

Do not forget that while both solicitors and barristers may work in private practice, many also work in-house in large businesses, such as fast-food chains or football teams.
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The role of legal executives

Legal executives are qualified lawyers and usually specialise in one particular area of law. They generally work alongside solicitors and provide a similar role.

Their work can include:


	•  acting as a first contact with clients needing legal advice in straightforward cases

	•  limited rights of audience acting as advocates for clients, generally in lower courts such as the County Court

	•  giving legal advice to clients on a range of specialist areas, for example, personal injury and debt recovery

	•  handling legal aspects of a property transfer

	•  drafting contracts or other legal documents such as wills.
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Revision activity

Draw a Venn diagram for the similarities and differences between the roles of the three types of legal personnel.
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Stretch and challenge

Imagine you are a careers adviser. Abdul, Bob and Chantelle all want to enter the legal profession, but for different reasons. Abdul doesn’t want to go to university and wants to start a job straight after leaving college. Bob and Chantelle are happy to go to university, but Bob wants to work in an office for a charity, whereas Chantelle wants to argue cases in court. Advise which of the three legal professions would suit each student.
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Regulation of legal personnel

Regulation of the legal profession is vital in order to ensure a reliable, secure and responsible environment for lawyers and their clients.
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Regulation: a process whereby the actions of individuals or a collective are overseen and governed by an authorised organisation.
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If there were no specific regulation, lawyers could act unprofessionally or negligently without recourse, and their clients would have little redress against them.

Table 1.3.1 Summary of the regulation of legal personnel




	 
	Barristers
	Solicitors
	Legal executives





	Governing body
	Bar Council
	Law Society
	Chartered Institute of Legal Executives (CILEx)



	Regulatory body
	Bar Standards Board
	Solicitors’ Regulatory Authority
	CILEx Regulation



	Duties of regulatory body
	

	•  Sets education and training requirements

	•  Sets standards of conduct

	•  Monitors the service provided

	•  Handles complaints against barristers, taking disciplinary action where required




	

	•  Sets the standards for qualifying

	•  Monitors performance

	•  Sets the rules for professional conduct

	•  Handles complaints

	•  Operates a compensation fund for clients who have lost money as a result of a solicitor’s dishonesty




	

	•  Oversees the education, qualification and practice standards

	•  Takes action against legal executives who do not meet those standards







	Powers of regulatory body
	

	•  Fines

	•  Individual sanctions

	•  Suspension

	•  Disbarment from working




	

	•  Fines

	•  Written rebuke

	•  Reprimand

	•  Severe reprimand




	

	•  Reject a complaint

	•  Impose conditions on future work

	•  Exclude from membership

	•  Fines

	•  Order to pay costs of the case







	Client liability
	No contractual liability but can be sued for negligence – see Hall v Simons (2000)
	Contractual liability and can be sued for negligence – see White v Jones (1995)
	Contractual liability and can be sued for negligence






Further regulation of legal personnel


The Legal Services Board

The Legal Services Board (LSB) was created under the Legal Services Act 2007 and has a wide remit. One of the Board’s key objectives is to oversee the regulation of lawyers in England and Wales. It operates as a second check to the regulatory bodies of the three types of legal personnel:


	•  The Bar Council for barristers

	•  The Law Society for solicitors, and

	•  The Chartered Institute of Legal Executives.
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Revision activity

Using the internet, research the governing body websites for each type of legal personnel and find out any further information on their roles and regulation.
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It suggests reform and recommendations to modernise the legal services market and is tasked inter alia to ensure that legal personnel should:


	•  act with integrity and independence

	•  maintain proper standards of work

	•  act in the best interests of their clients.





The Legal Ombudsman

If the dispute cannot be resolved between a client and a member of the legal profession, regulatory body or via the LSB, then the case could be referred to the Legal Ombudsman.

The Ombudsman’s rules were set out by the Legal Services Act 2007. The service is an independent scheme that attempts to resolve complaints about lawyers from clients in a fair and effective way. It helps to drive improvements to legal services.

The most common complaints to the Ombudsman are to do with:


	•  costs – that they were unclear or different to those estimated

	•  delay – there was no clear reason why the work took longer than expected

	•  poor information – the process wasn’t clearly explained to a client.







The judiciary

The judiciary is the collective term for all the different types of judge in the English legal system. The judiciary’s main role is to adjudicate accusations in criminal trials or in disputes in civil cases.

In this topic, magistrates are not included as part of the judiciary and are classed as lay persons.


Type and role of judges

Table 1.3.2 Type and role of judges




	Court
	Type of judge
	Role of judge





	Supreme Court
	

	•  Justice of the Supreme Court

	•  Head of the Supreme Court: President of the Supreme Court




	Hear appeals on points of law in both civil and criminal cases



	Court of Appeal
	

	•  Lord Justice of Appeal

	•  Criminal Division Head: Lord Chief Justice

	•  Civil Division Head: Master of the Rolls




	

	•  Hear appeals in criminal cases against conviction and/or sentence

	•  Hear appeals in civil cases on finding of liability and/or amount awarded







	High Court
	

	•  High Court Judge (Puisne Judge)

	•  Head of Chancery Division: Chancellor of the High Court

	•  Head of Family Division: President of the Family Division

	•  Head of the Queen’s Bench Division: President of the Queen’s Bench Division




	

	•  Judges sit in one of three High Court Divisions

	•  Hear large-value, first-instance civil cases to decide liability and remedy

	•  Hear appeals from lower courts in both civil and criminal cases







	Crown Court
	

	•  High Court Judge (for serious cases)

	•  Circuit Judge

	•  Recorder (part time)




	

	•  Hear complex and serious criminal cases

	•  Hear appeals from Magistrates’ Courts

	•  Try criminal cases with a jury

	•  Decide the law

	•  Assist the jury on points of law

	•  Pass sentences







	County Court
	

	•  Circuit Judge

	•  Recorder (part time)

	•  District Judge (small claims court)




	

	•  Hear civil cases

	•  Decide liability and remedies







	Magistrates’ Court
	District Judge (Magistrates’ Court)
	

	•  Hear low- to medium-level criminal cases

	•  Decide verdict

	•  Pass sentences

	•  Hear civil cases: some family work, licensing appeals







	Tribunals
	

	•  Tribunal Judge

	•  Head: Senior President of Tribunals




	

	•  Hear cases on specific civil issues, such as employment disputes
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Stretch and challenge

Using the Supreme Court’s official website, www.supremecourt.uk/index.html, research the educational background of the Justices. Consider the similarities of their educational backgrounds.
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Separation of powers

Originating from the writings of the French philosopher Baron de Montesquieu, the doctrine of separation of powers refers to a tripartite model of governance in a democratic society. In Montesquieu’s model, there must be a separation of the three main sources of power:


	•  the executive – the government

	•  the legislature – the parliament or equivalent

	•  the judiciary – judges in courts and those holding judicial office in tribunals.
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Doctrine: a set of beliefs laid down and held in a theoretical way.

Judicial review: process allowing certain decisions of government or other public bodies to be challenged by citizens to see if they are ‘reasonable’.

Immunity from suit: free from any legal action.
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These powers must not be held by one specific person or body. This is to ensure that no single person or body of persons can hold all the power in a society. In having separate bodies, each can work independently and be challenged in their operation.

There was recently an important case example of judicial independence from the
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The independence of the judiciary




	•  security of tenure

	•  immunity from suit

	•  independence from the other two arms of the state

	•  independence from the case.
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Security of tenure – retirement and removal



	•  judges should not be under the control of the government (the executive) – see below regarding separation of powers

	•  judges should not be removed as a government changes, in order to serve a new government’s purpose or desire

	•  individual judges are not criticised in parliamentary debates

	•  any judicial removal mechanisms and the length of tenure should be firmly established in law.





	•  in most cases, judges must be able to serve for a ‘reasonable length of service’, which in practice is for a minimum of five years

	•  judges must retire by the time they are 70 years old (some judges can work longer, but no judge is allowed to serve after they reach 75 years of age).





	•  For High Court Judges and Court of Appeal Judges, removal is by petition to the Crown following an address presented to both Houses of Parliament by virtue of the Act of Settlement 1701.

	•  There is a similar process to remove Supreme Court Judges, but this kind of judge can appear before a tribunal before any parliamentary motion is tabled (Constitutional Reform Act 2005).

	•  Circuit and District Judges can be removed by the Lord Chancellor on the grounds of misconduct or incapacity, but this can only happen if the Lord Chief Justice agrees.
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Immunity from suit





Independence from the two other arms




	•  manoeuvre or coerce a judge into making certain pro-government decisions

	•  force a judge to rule against those who oppose the executive’s policies or plans.





	•  Parliament (the legislature)

	•  other judges, particular senior judges, unless bound by law such as precedent

	•  pressure groups

	•  their own self-interest, opinions and beliefs – see Re Pinochet (1998)

	•  the media.





Independence from the case
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Reasons for judicial independence



	•  ensure that the verdict, or decision in the case, is only decided upon by evidence of the facts and the law as it stands

	•  ensure that in jury trials, juries decide the verdict based on facts and not on any other influence

	•  deliver fair and impartial justice

	•  protect citizens and their rights against unlawful actions of government, state-run agencies, or any person or organisation that tries to infringe or remove their rights.





Methods for achieving judicial independence



	•  Judges have immunity from being prosecuted for any acts they perform while carrying out their judicial function.

	•  Judges have immunity from being sued for defamation from anything they say about anyone involved in the court case, for example, comments they may make about the defendant or witnesses.

	•  As a precaution, any errors made by a judge can be appealed against rather than being a rigid, permanent decision.

	•  Judges’ salaries and pension rights are not set by the executive but by independent bodies.
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Evaluation of the judiciary






	Advantages
	Disadvantages





	

	•  The judiciary is independent of the state and politicians, and so not under pressure to impress an electorate.

	•  Judges are impartial in each case.

	•  Judges are legal professionals and so are quicker and more efficient than lay people.

	•  Gender and ethnic balance is improving.

	•  A person has a right to appeal a judge’s decision in most cases, so the judge is accountable.

	•  Judges have powers through a process known as judicial review to challenge a central or local government’s decision on behalf of the UK’s citizens.

	•  Since 2006, judges have been appointed by the independent Judicial Appointments Commission, and not by the Lord Chancellor (a government minister) under the previous system.

	•  Members of the public can make formal complaints against judges to be disciplined. The complaint will be investigated by a senior member of the judiciary; for example, High Court Judges will be investigated by the head of their Division.




	

	•  Lack of transparency remains in appointment and disciplinary issues.

	•  There are problems in the higher courts with gender and ethnic balance, as it will take years to filter through.

	•  Class and background issues still remain and the judiciary is therefore not representative of society.

	•  There are arguably issues of inconsistency, particularly in sentencing in the lower courts.

	•  Judges are expensive; for example, a circuit judge in 2020 would earn around £143,000.

	•  Sentencing is the sole responsibility of a judge. The judiciary is often criticised for variations in sentences for the same crime, especially regional variations.
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	1  Explain three roles undertaken by a barrister.

	2  Explain three roles undertaken by a solicitor.

	3  Explain three reasons why it is important to have regulation of legal personnel.

	4  Explain three key differences between a barrister and a solicitor.

	5  Explain the role of a judge in the Supreme Court.

	6  Explain the role of a judge in the Court of Appeal.

	7  Discuss what is meant by the term ‘security of tenure’ in relation to the judiciary.

	8  Discuss what is meant by the term ‘immunity from suit’ in relation to the judiciary.

	9  Look at the following table in relation to the judiciary and decide whether the statement is true or false by placing a tick in the correct column.





	 
	True  
	False  



	District Judges sit in both the Crown Court and the High Court.
	 
	 



	Inferior judges include those of the Supreme Court.
	 
	 



	Superior judges can be removed by the Lord Chancellor, provided the Lord Chief Justice consents to the dismissal.
	 
	 



	It is important that the executive has control over the judiciary, or else judges might make decisions which go against government policy.
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	•  Questions worth a maximum of 8 marks in which you need to:

	•  explain/describe the role of the different types of legal personnel, including a barrister, a solicitor or legal executive

	•  explain/describe the regulation of legal personnel

	•  explain/describe the different levels of judiciary, or the role of a judge in either the criminal or civil courts

	•  explain/describe how judicial independence is achieved, for example, through security of tenure or immunity from suit, or the separation of powers.





	•  Questions worth a maximum of 12 marks in which you need to:

	•  discuss the advantages or disadvantages of an independent judiciary.
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1.4 Access to justice



	•  government funding for civil and criminal cases (legal aid)

	•  private funding, conditional fees and other advice agencies

	•  an evaluation of access to justice.





	•  This means that guilt or liability in a court is proved or disproved on the basis of the facts and the relevant law.

	•  Specifically, this is for everyone, regardless of their status or wealth, and so an inability to pay for legal services must never bar citizens from bringing an action or defending themselves in court.
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Government funding for civil and criminal cases



The Legal Aid Agency



	•  ensure that legal aid services from solicitors, barristers and the not-for-profit sector are available to the general public

	•  fund the Civil Legal Advice Service

	•  publish evidence about decisions made on whether or not to fund a case

	•  run the Public Defender Service.







	 
	Civil Legal Advice Service
	Public Defender Service (criminal cases)





	Role
	Provides free and confidential advice in civil-law matters, such as debt, housing and domestic abuse
	Provides:

	•  a range of services within the criminal defence market

	•  free, full representation of defendants from the police station through to the courts, even on appeal

	•  free advice and assistance when a person is under arrest at any time

	•  an advocacy service with access to 25 advocates, including seven QCs.







	Merit tested?
	Yes, via the www.gov.uk website
	Yes, but the eligibility for free criminal legal aid is handled by a defendant’s solicitor or barrister.








Private funding



Own resources





Conditional fee agreements (CFAs)




	Purpose
	

	•  CFAs were introduced as an alternative way to privately fund a civil case.

	•  The client only pays the solicitor’s fees if they win and pays nothing if they lose.







	Method
	

	•  An agreement is struck between the client and their solicitor that any costs are paid from the compensation received if they win the case, along with a ‘success fee’.

	•  Until 2013, the ‘success fee’ could be recovered from the losing party, but this was stopped and instead it is taken from the client’s compensation.
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	Result of case
	Client pays
	Explanation





	1 Case is lost.
	£?
	No win, no fee



	2 Case won. Client gets £40,000 in damages.
	£?
	25% cap



	3 Case is won. Client gets £4000 in damages.
	£?
	25% cap
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Other advice agencies
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	Alternative source of legal advice
	Method of assistance
	Examples





	Citizens Advice Bureaux (CAB)
	Town centre-based legal advice agency providing general legal advice face to face, via telephone or online
	Over 3500 locations throughout the country and at www.citizensadvice.org.uk



	Law Centres Network
	Free access to legal advice from solicitors for those who can’t afford a lawyer.
	45 locations in England and at www.lawcentres.org.uk



	Pro Bono lawyers
	Lawyers who offer free legal advice and representation.
	See www.nationalprobonocentre.org.uk



	Free Representation Unit (FRU)
	Provides free legal representation for the public and advocacy experience for junior lawyers
	See www.thefru.org.uk



	Trades unions
	Specific, targeted advice on issues relevant to the trades union – generally on employment issues
	National Union of Teachers; British Medical Council (doctors); National Union of Journalists



	Insurance companies
	Can be taken out before or after the event – in anticipation of fighting or defending a legal case, or to insure against losing a case and having to pay the other side’s costs as well as damages
	RAC/AA (motoring organisations) and other car insurance companies or house insurance companies etc. who for an additional premium provide ‘legal’ advice and assistance



	Charities
	Specific, targeted advice on issues relevant to the charity
	MIND (mental health); Shelter (homelessness and housing); Sense (deaf/blind persons)
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Evaluation of access to justice





	 
	Advantages
	Disadvantages





	The Civil Legal Advice Service and Public Defender Service
	

	•  Funding of cases for those on no income or low income.

	•  Fundamental right to the agency’s services as part of the welfare state in England and Wales.

	•  A stepped contribution process, allowing fairer access to justice for those unable to pay or those on low to mid-range salaries.




	

	•  Penalises those in employment who have to contribute or are refused legal aid because of moderate to high wages.

	•  Very strict means test.

	•  Funding capped by government, which traditionally results in criminal funding taking priority over civil funding due to potential loss of liberty in criminal cases.

	•  Less attractive to qualified solicitors as fee rates are lower than private clients.

	•  Arguably seen as a quick entry into the profession by new, inexperienced solicitors.

	•  Civil legal aid unavailable for employment tribunal cases.







	Conditional fee agreements
	

	•  They offer a further alternative to private funding of a case.

	•  They remove the anxiety of having to pay huge costs.

	•  Any deductions for costs are set at 25%.

	•  Insurance can be taken out to compensate for any losses.

	•  They are widely available.

	•  There is no payment up front or in advance to begin a case.




	

	•  Solicitors generally charge a higher fee to cover the risk of losing the case.

	•  Court costs may still need to be paid that are not covered in the arrangement.

	•  Certain firms are contracted to take on certain publicly funded cases, such as clinical negligence, restricting the pool of potential firms available.

	•  They encourage the ‘cherry-picking’ by solicitors of those cases that stand a greater chance of winning.

	•  Arguably lawyers might use tactics to win at all costs, including tactics of a dubious nature.

	•  Lawyers will generally insist on insurance being taken out, precluding many poorer clients from accessing CFAs.
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	1  Explain three advantages of using a conditional fee agreement.

	2  Explain three disadvantages of using a conditional fee agreement.

	3  Explain how Citizens Advice Bureaux can be considered alternative sources of legal advice.

	4  Look at the following table in relation to the private funding of legal services. Read each statement carefully and decide to which type of private funding it refers, then write your answers in the space provided.






	Statement
	Type of private funding





	Client remortgages home to pay for legal services
	 



	No win, no fee
	 



	Offered by companies, e.g. motoring companies
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	•  8-mark questions which MAY ask you to:

	•  explain access to justice, for example, government funding for civil and criminal cases

	•  describe access to justice, for example, private funding or advice agencies.





	•  12-mark questions which MAY ask you to:

	•  discuss the advantages or problems associated with access to justice, for example, conditional fee agreements.
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	•  explain or describe a topic relevant to the legal system, worth 8 marks

	•  discuss a separate topic relevant to the legal system, worth 12 marks.





	1  Explain the jurisdiction of the County Court in settling a civil dispute.

	2  Explain the three-track system in the County Court.

	3  Describe the structure of civil appeals from the High Court in the legal system.

	4  Explain the role and jurisdiction of employment tribunals.

	5  Explain negotiation as a form of alternative dispute resolution.

	6  Explain the four main types of sentences available to adults in the criminal legal system.

	7  Explain what is meant by a case stated appeal from the Magistrates’ Court to the Queen’s Bench Divisional Court (QBD).

	8  Explain the role of a barrister in the English legal system.

	9  Describe how judicial independence is achieved through security of tenure.





	1  Discuss the advantages of using the civil courts to resolve disputes.

	2  Discuss the disadvantages of using employment tribunals to resolve civil disputes.

	3  Discuss the advantages of using negotiation as a way of dealing with a civil dispute.

	4  Discuss the advantages of using juries in the criminal legal system.

	5  Discuss the disadvantages of the judiciary in the English legal system.

	6  Discuss the disadvantages of privately funding a legal case in the English legal system.
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	•  County Court and High Court jurisdictions

	•  pre-trial procedures

	•  the track system

	•  the civil courts’ appeals process and appellate courts

	•  employment tribunals

	•  alternative dispute resolution

	•  advantages and disadvantages of using civil courts

	•  advantages and disadvantages of using ADR

	•  jurisdiction of the Magistrates’ Courts

	•  jurisdiction of the Crown Court

	•  the classification of offences

	•  pre-trial procedures

	•  the criminal appeals system

	•  the criminal courts’ powers and sentencing of adult offenders – aims, factors and types

	•  magistrates – qualifications, selection, appointment and role in criminal cases

	•  juries – qualifications, selection, appointment and role in criminal cases

	•  the strengths and weaknesses of using juries

	•  the roles of legal personnel

	•  the regulation of legal personnel

	•  the types of judges

	•  the role of judges in the civil and criminal courts

	•  the separation of powers

	•  the independence of the judiciary

	•  the reasons for an independent judiciary

	•  public funding of legal cases

	•  private funding of legal cases

	•  an evaluation of legal advice.
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