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The Second Generation UN-Based Tribunals: A Diversity of Mixed Jurisdictions

Daphna Shraga

 


 


 


The establishment of the ad hoc international tribunals for the former Yugoslavia and Rwanda in 1993 and 1994 triggered a proliferation of international criminal jurisdictions. A precursor to the International Criminal Court (an international, truly universal criminal jurisdiction), they have become the model upon which the second generation, country-specific “mixed tribunals” were conceived. In the decade that followed their establishment, a number of countries emerging from civil wars of extreme brutality, in which genocide, crimes against humanity, or war crimes were committed on a massive scale called upon the United Nations to establish similar jurisdictions in their own territories. With their administration of justice systems devastated, biased, or otherwise lacking the necessary judicial and administrative capacity, these countries sought the technical and financial assistance of the United Nations in the conduct of complex prosecutions which they alone were unable or politically unwilling to undertake. In their desire to put an end to a historic cycle of impunity, they were also motivated by the interest to give the prosecution of the government’s political enemies a stamp of international legitimacy.

The United Nations Security Council, as the parent organ of the ad hoc tribunals, has been reluctant to replicate the experience and establish additional judicial organs whose administrative structure and lengthy and costly proceedings would further increase the heavy financial burden on Member States of the Organization. In the face of the Security Council’s reluctance, the focus of expectation shifted to the UN Secretariat to develop a model similar in form, substance, and international legitimacy to the ad hoc tribunals, but one which respects a nation’s vision of justice, its choice of means of bringing it about, and its ownership, at least in part, of the judicial process. Thus, a model of a “mixed tribunal” as a national court of mixed jurisdiction and composition was developed for Cambodia. It was soon followed by a sui generis, treaty-based court of similar jurisdiction and composition for Sierra Leone.

Unlike the international criminal tribunals for the former Yugoslavia and Rwanda established as an enforcement measure under Chapter VII of the United Nations Charter, the legal basis for the establishment of the mixed tribunals for Sierra Leone and for Cambodia was consensual, and their legal status, applicable law, composition, and organizational structure had to be negotiated and agreed upon between the parties. It was in the nature of the negotiating process that political constraints imposed different legal choices on questions of jurisdiction, organizational structure, and composition of the mixed tribunals.

The mixed tribunals for Sierra Leone and for Cambodia inspired the creation of mixed jurisdictions in East Timor, Kosovo, and Bosnia and Herzegovina. In analyzing the diversity of mixed jurisdictions from the vantage point of the United Nations, this chapter will focus on the Special Court for Sierra Leone and the Extraordinary Chambers for Cambodia, and conclude with a comparative analysis of the mixed composition panels of judges in the UN-administered territories of Kosovo and East Timor, and in the State Court of Bosnia and Herzegovina.

NEGOTIATING THE LEGAL FRAMEWORK FOR THE EXTRAORDINARY CHAMBERS AND THE SPECIAL COURT

The Legislative Process

The negotiating process for the establishment of the Special Court for Sierra Leone and the Extraordinary Chambers for Cambodia was conducted by the UN Secretariat for the most part in parallel and within the parameters determined by its political organs. It resulted, however, in the establishment of two very different mixed jurisdictions. A comparative analysis of the two legislative processes from the vantage point of the UN Secretariat is illustrative of the difficulties, both legal and political, of applying a single UN model of “internationalized jurisdiction” in countries and circumstances as diverse as Sierra Leone and Cambodia.

More than two decades after the collapse of the Khmer Rouge regime, a request for assistance in the establishment of an international tribunal for Cambodia to prosecute Khmer Rouge leaders was put before the UN’s political organs in 1997 by a letter addressed to the secretary general from the co-prime ministers of Cambodia.1 A joint request for the establishment of a UN-based tribunal was possible in the political circumstances of Cambodia in June 1997, when a common position against Pol Pot would have secured, for a brief period of time, a delicate balance of power between the First and the Second Prime Ministers. However, it was soon overtaken by events, both in Cambodia and in the United Nations. With the July 1997 coup d’état which restored Hun Sen to power as the sole prime minister, the death of Pol Pot in April 1998, and the defection that year to the government’s ranks of other Khmer Rouge leaders, notably Ke Pauk, Khieu Samphan, and Nuon Chea, Cambodia was disinclined to risk a seemingly peaceful demise of the Khmer Rouge with the prospects of international criminal prosecution.2 In the United Nations, in the face of the Security Council’s unwillingness to react to the request, the General Assembly took the lead.

In Resolution 52/135,3 the General Assembly asked the secretary general to examine the Cambodian request for assistance, and if necessary, appoint a group of experts to evaluate the existing evidence and propose further measures as a means to bring about national reconciliation and address the question of individual accountability.4 The group of experts appointed by the secretary general recommended the establishment of a UN-based international tribunal under Chapter VI or VII of the United Nations Charter to try Khmer Rouge officials for crimes against humanity and genocide committed in the period of 1975 to 1979.5 As neither the General Assembly nor the Security Council acted upon the recommendation, it was for the secretary general to take the initiative and offer his good offices in establishing a tribunal which, while “international in character,” would not necessarily be “modelled after either of the existing ad hoc tribunals or be linked to them institutionally, administratively or financially.”6

Negotiations between the UN Secretariat and the government on a “mixed jurisdiction” for Cambodia began in July 1999. They lasted for almost three years, until in February 2002 the secretary general decided to withdraw from the negotiations. In the course of the negotiations many legal and institutional issues were contentious. They included the question of whether the majority of judges should be Cambodian or international; whether the prosecutor and the registrar should be internationally appointed; the validity of the amnesty previously granted; and the primacy of the agreement between the United Nations and the government over the Law on the Establishment of the Extraordinary Chambers.7 A conflict over the status, composition, and organizational structure of the mixed tribunal, it was in fact a conflict of two visions of justice: an independent tribunal meeting international standards of justice, objectivity, fairness, and due process of law, and a politically-controlled judicial process.

In announcing his decision to withdraw from the negotiations the secretary general explained that the Cambodian mixed tribunal did not measure up to international standards of justice, and that “as currently envisaged . . . [it] would not guarantee the independence, impartiality and objectivity that a court established with the support of the United Nations must have.”8 The United Nations Secretariat also cited the lack of a clear mandate from either UN organ as an inhibiting factor. A mandate was soon to be given; though not the one the Secretariat had expected.

In Resolution 57/228, the General Assembly requested the secretary general to resume the negotiations with the government of Cambodia to conclude an agreement based on previous negotiations on the establishment of the Extraordinary Chambers, consistent with the provisions of the resolution—consistent also with the subject matter and personal jurisdiction of the chambers set forth in the Cambodian law,9 provided that international standards of justice are maintained, and that arrangements are made for an appellate chamber.10 In approving the Cambodian Law on the Extraordinary Chambers as the legal framework for a UN-operated court, the General Assembly gave implicit international legitimacy to the Cambodian justice system as a whole. The apparent contradiction between this and Resolution 57/225 adopted on the same day, by which the General Assembly noted with concern “the functioning of the judiciary [in Cambodia] resulting from corruption and interference by the executive with the independence of the judiciary, ”11 was completely disregarded.

In the negotiations that followed, the secretary general attempted unsuccessfully to reverse the ratio between the national and international components, renegotiate the composition of the chambers and their voting system, as well as obtain the appointment of an international prosecutor and an international investigating judge. They resulted in few modifications relating mainly to the organizational structure of the chambers and their reduction from a three- to a two-tiered court. In concluding his report on Khmer Rouge Trials, the secretary general remained unconvinced that the agreement, although improved upon its previous version, would ensure the credibility of the Extraordinary Chambers given the precarious state of the Cambodian judiciary.12 The General Assembly, however, did not share his concerns, and in its resolution 57/228B of 13 May 2003 approved the draft agreement between the United Nations and the Royal Government of Cambodia, and urged the secretary general and the government to allow the draft agreement to enter into force and implement it fully thereafter.

The negotiating process on the establishment of the Special Court for Sierra Leone was initiated by the Security Council at the request of the government. 13 Disinclined to establish a Chapter VII Special Court as its own subsidiary organ, the Security Council, by Resolution 1315 (2000), requested the secretary general to negotiate an agreement with the government of Sierra Leone to create an independent special court to prosecute persons who bear the greatest responsibility for the commission of crimes against humanity, war crimes, and other serious violations of international humanitarian law. In the negotiations which ensued between the UN Secretariat and the government of Sierra Leone, there was little disagreement on the principles of international jurisdiction, the status of the Court and its constitutive instrument, its composition, including a majority of international judges and an international prosecutor, organizational structure, and the practical arrangements for its establishment.14 Their work culminated two years later in the agreement between the United Nations and the government of Sierra Leone on the establishment of a Special Court for Sierra Leone, signed on 16 January 2002.15


The Role of “Third Actors”

The negotiating processes for the establishment of the Special Court for Sierra Leone and the Extraordinary Chambers for Cambodia were shaped by the political circumstances both in the countries concerned and at the United Nations, and their outcome was determined largely by the interaction between the various actors directly and indirectly involved.

In the case of Sierra Leone, members of the Security Council acted jointly, unanimously, and as a coherent group in developing a common approach to the nature, jurisdiction, and organizational structure of the Special Court. The Security Council, which in its Resolution 1315 (2000) initiated the negotiating process and determined its political and legal parameters, remained actively engaged in it until its successful completion. In this context also, a small group of interested states composed of members of the Security Council and major donors was formed almost from the start to assist the secretary general in assessing the needs of the Special Court in funds and personnel. It would later be transformed into a Management Committee of the Special Court to oversee its efficient operation.

The role of civil society in Sierra Leone, a particularly vibrant group of local and international NGOs, was unique. In its negotiations with the government, it was the Secretariat’s policy to engage in a parallel dialogue with representatives of civil society to seek their views and address their concerns within the legal and political limitations imposed. The single most important contribution of the NGO community to shaping the Statute of the Special Court was in balancing the principle of judicial accountability of juveniles and the protection of existing child-care rehabilitation programs.

The constructive attitude of the government of Sierra Leone, its genuine will to see that justice is done and be seen to be done—at the risk of political instability, if necessary—is perhaps the most important contributory factor to the successful outcome of the negotiations. In the establishment of the Special Court for Sierra Leone, the Security Council, member states, the UN Secretariat, the government of Sierra Leone, and its civil society at large, formed a partnership. This was not to be the case in the negotiating process for the establishment of the Extraordinary Chambers for Cambodia.

An early attempt to engage the Security Council in the establishment of a Khmer Rouge tribunal failed for a number of reasons, and notably a threat by China to veto any Security Council resolution to that effect. In the negotiations between the UN Secretariat and the government of Cambodia, the secretary general acted within his general good offices mandate, but without a specific mandate from any of the UN organs. When in 2002 the General Assembly intervened to revive the moribund negotiating process, it mandated its resumption on conditions largely dictated by the government of Cambodia.

Interested member states—and there were quite a few—did not act as a coherent group with a common approach. With very little in common, they were loosely united by the desire to entrust the Secretariat with the establishment and operation of the Extraordinary Chambers. In the negotiating process itself, however, they often intervened individually with the government of Cambodia to offer solutions which would then be imposed upon the Secretariat. In the political circumstances of Cambodia, the role played by civil society was marginal. While many in the NGO community questioned the credibility of a judicial process dominated by government-appointed judges, prosecutors, investigators, and support staff, they continued to believe that the UN engagement in the process was Cambodia’s only hope to see justice done.



SUBJECT MATTER JURISDICTION

The similarities in the nature of the conflicts and the crimes committed in the former Yugoslavia, Rwanda, Sierra Leone, and Cambodia imposed a similar choice of the applicable law in all jurisdictions whether national, international, or sui generis in character. With few exceptions, therefore, they included the crime of genocide, crimes against humanity, and, depending on the nature of the conflict, war crimes and other serious violations of international humanitarian law.

The inclusion in the jurisdiction of the Cambodian Extraordinary Chambers of the crime of genocide within the restrictive definition of the Genocide Convention presented legal and conceptual difficulties. More perhaps than any other mass killing in the second half of the twentieth century, the massive scale and systematic character of the killing by execution, starvation, malnutrition, and disease of an estimated two million Cambodians during the Khmer Rouge regime resembled the crime of genocide. Perpetrated mostly, however, on political or social grounds by members of the same national, ethnic, religious, or racial group, the Cambodian so-called “auto-genocide” did not amount technically to “genocide” within the meaning of Article 2 of the Genocide Convention.16 The Conventional crime of genocide was nevertheless retained in the Cambodian law to the extent of its applicability to minority religious and ethnic groups, such as Muslim “Cham” and ethnic Vietnamese, Chinese, and Thai minority groups.

In the decade-long Sierra Leone conflict, which began in 1991, large-scale and systematic violations of international humanitarian law, abduction, mass rape, forced recruitment of children, and summary executions were committed by forces of the Revolutionary United Front (RUF). It was, however, the period following the joint invasion of Freetown by the RUF and the Armed Forces Revolutionary Council (AFRC) on 6 January 1999 that marked the most intensified, systematic, and widespread violations of human rights and international humanitarian law against the population of the capital. For all of their brutality, however, the killings and mass executions were not committed on ethnic, religious, or racial grounds with an intent to annihilate the group distinguished on any of these grounds, as such. They were not, therefore, characterized legally as genocide.

While the crime of genocide was omitted from the Statute of the Special Court, two additional crimes were included to address the specificity of the Sierra Leone conflict: (1) attacks against peacekeeping personnel involved in a humanitarian assistance or peacekeeping mission as long as they are entitled to the protection given to civilians under the international law of armed conflict17 (a reference to the hostage-taking of 500 peacekeepers in May 2000 by the RUF); and (2) conscripting or enlisting children under the age of fifteen years into armed forces or groups, or using them to participate actively in hostilities, a practice prevalent among all armed groups involved in the conflict.18

As is warranted by the nature of the mixed jurisdiction, both the Cambodian Law on the Extraordinary Chambers and the Statute of the Special Court for Sierra Leone include common crimes which in the circumstances were judged complementary to the international crimes, and of particular relevance.19


PERSONAL JURISDICTION

Personal jurisdiction of a limited scope is another distinctive feature of both international and mixed tribunals. A definition of personal jurisdiction by reference to the hierarchical level of those presumed responsible or their relatively heavier responsibility for the crimes committed was imperative, as it is inherent almost in the nature of any international criminal jurisdiction that it be so limited. Limitation to the political and military leadership alone, however, would not have satisfied the sense of justice and the principle of accountability of relatively low-level perpetrators. In the cases of Cambodia and Sierra Leone, it was the understanding of the parties that while restrictively defined, the personal jurisdiction of the Court should be interpreted to include the top military and political leadership, as well as others down the chain of command whose crimes were particularly singled out for their magnitude, brutality, or heinous nature.

A restrictive definition of the personal jurisdiction of the Extraordinary Chambers and the Special Court was for either government a politically-imposed necessity. In the realities of Cambodia and Sierra Leone, where political stability was achieved through reintegration of ex-combatants into the regular armed forces and the society at large, political power-sharing, and the grant of amnesties of various scope, it would have been the government’s preference to spare from prosecution those among the most responsible who had defected to its ranks, or have since participated in a coalition government. A selective choice of the accused, however, presented for the United Nations a dilemma of reconciling peace and justice, and applying uncompromising international standards of justice in circumstances of fragile peace.

The personal jurisdiction of the Extraordinary Chambers in Cambodia extends to “senior leaders and those most responsible for the crimes committed in Democratic Kampuchea.” At the time the definition was adopted two persons had already been detained in connection with the Khmer Rouge regime: Chhit Choeun, known as “Ta Mok” or “The Butcher,” a Khmer Rouge army commander and a member of the Standing Committee, and Kaing Kek Ieu, more commonly known as “Duch,” the director of the notorious Tuel Sleng prison. They have so far been the only two former Khmer Rouge members arrested in connection with the crimes falling within the jurisdiction of the Chambers. The most senior surviving members of the Khmer Rouge leadership, Nuon Chea, Pol Pot’s former deputy known as “Brother Number 2,” Khieu Samphan, the Chairman of the Council of State of Democratic Kampuchea and the de facto head of state since 1976, and Ieng Sary, the Deputy Prime Minister and Minister for Foreign Affairs of Democratic Kampuchea, are still living freely in the semiautonomous region of Pailin and in the capital Phnom-Penh.

The personal jurisdiction of the Special Court for Sierra Leone extends to “persons who bear the greatest responsibility for serious violations of international humanitarian law, . . . including those leaders who, in committing such crimes, have threatened the establishment of and implementation of the peace process in Sierra Leone. ”20 The latter limitation seemingly suggests that leaders of the RUF who reneged on their engagement to peace under the Lomé Peace Agreement, were to be prosecuted, or prosecuted first. The leaders of the AFRC, on the other hand, who may have committed no lesser crimes before the conclusion of the Lomé Peace Agreement, but who have since joined the government and are considered to have contributed to the establishment and implementation of the peace process, would he spared from prosecution, or be prosecuted last. It has been the understanding of the secretary general, however, that the reference to leaders who threatened the establishment and implementation of the peace process does not describe an element of the crime, but is a guidance for the prosecutor in determining his prosecutorial strategy. The commission of any of the statutory crimes without necessarily “threatening the peace” within the meaning of the Resolution, would not, in his view, detract from the international criminal responsibility otherwise entailed for the accused. 21 When on 10 March 2003 the first list of indictees was released, it included leaders of the RUF, AFRC, and the Civil Defense Forces (CDF), some of whom were instrumental in the peace process both at Lomé in 1999 and in Freetown in 2002. 22

For all the limitations imposed on the personal jurisdiction of the Special Court for Sierra Leone, two additional categories of persons never before prosecuted in an international criminal jurisdiction were included in the personal jurisdiction of the Court: persons between fifteen and eighteen years of age, “children” within the definition of the 1989 Convention on the Rights of the Child,23 and members of UN peacekeeping or other UN-authorized operations.

Prosecution of “Juveniles” between Fifteen and Eighteen Years of Age

The acts of brutality and savagery committed by children on a large scale in the last phase of the conflict in Freetown in January 1999 required that this unique feature of the Sierra Leone civil war be addressed in all its horrific aspects. Mindful of the moral dilemma of prosecuting child-victims who were transformed into perpetrators through abduction, drugs, physical and psychological abuse, and slavery of all kinds, the secretary general proposed that a process of judicial accountability be, in principle, provided for,24 but that the prosecutor be instructed that in exercising his discretionary power to prosecute juvenile offenders, he should “ensure that the child-rehabilitation programme is not placed at risk and that, where appropriate, resort should be had to alternative truth and reconciliation mechanisms, to the extent of their availability.”25

In the course of the negotiations, few issues were as passionately debated as the prosecution of juveniles. For many, the very idea of prosecuting children—the traditional object of protection—in an international criminal jurisdiction, alongside mass killers and masterminds of genocide, crimes against humanity, and war crimes, was anathema. For representatives of civil society and local and international NGOs, the prospects of prosecuting children posed a threat to the entire rehabilitation and reintegration programs. For the secretary general and the government of Sierra Leone, it was a question of striking a balance between justice to victims, accountability of perpetrators, and the risks that a large-scale prosecution of juveniles might entail for the ongoing rehabilitation and child care programs. For the Security Council, it was ultimately a question of finding a political compromise between the principle of judicial accountability for all, including juveniles, and its impracticality in the circumstances. In the Letter of the President of the Security Council to the Secretary General, members of the council opted for the Truth and Reconciliation Commission as the alternative nonjudicial accountability mechanism to handle the plight of children, both as victims and perpetrators.26

While it was ultimately a prosecutorial choice not to indict children who committed crimes, but those who “forced children to commit crimes,” the statutory provision on prosecution of juveniles framed the issues of the debate on the role of children in the Sierra Leone conflict, and brought it to the fore of the Sierra Leone national consciousness.


Peacekeepers

While in a number of peacekeeping operations, and notably in the Congo, Somalia, Bosnia and Herzegovina, and Mozambique, peacekeepers are known to have committed violations of international humanitarian law, no member of a UN peacekeeping operation has ever been prosecuted for any of these crimes before an international criminal jurisdiction. In the realities of the Sierra Leone conflict, however, where members of ECOMOG (Economic Community Monitoring Group), the military wing of ECOWAS (Economic Community of West African States), allegedly committed summary executions, the possibility of prosecuting peacekeepers had to be addressed. In introducing, by analogy from the ICC statute, the principle of “complementarity,” the statute of the Special Court provides that peacekeepers who “transgressed”—a code word for the commission of serious violations of international humanitarian law—will first be subject to the primary jurisdiction of their sending state, and may be subject to the jurisdiction of the Special Court only if the sending state is unwilling or unable to investigate or prosecute, and if the Court is authorized by the Security Council to exercise such jurisdiction on the proposal of any state.27 The authorization in itself, however, would not guarantee the prosecution of those presumed responsible, if, in the absence of a surrender agreement between the Special Court and the sending state, or a Chapter VII Resolution, the “unwilling or unable” state would refuse to surrender the accused to the jurisdiction of the Special Court.



TEMPORAL JURISDICTION

A determination of the temporal jurisdiction of any UN-based tribunal, whether international or mixed, is a time-frame put on the subject matter, personal, and territorial jurisdiction of the tribunal. For the United Nations, such a determination required a choice inclusive of the most notorious crimes in scale or heinous nature, the persons most responsible for their commission, and most distinctive geographical areas. Within the limitations imposed, the choice was to be balanced, objective, and impartial to avoid the perception that the exclusion of any groups of crimes, persons, or geographical areas was intended as a political statement.

For the relevant government, however, the determination of the temporal jurisdiction was a question
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