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No part of this book, The Creditor's First Look - Decoding How Lenders Assess Your Commercial Repayment Risk in an Economic Downturn, may be reproduced by any mechanical, photographic, or electronic process, or in the form of a phonographic recording; nor may it be stored in a retrieval system, transmitted, or otherwise copied for public or private use – other than for “fair use” as brief quotations embodied in articles and reviews – without prior written permission of the publisher. 

The author of this book does not dispense financial advice or prescribe the use of any techniques as a form of treatment for legal matters without the advice of a lawyer, either directly or indirectly. The intent of the author is only to offer information and an opinion of a general nature to help you become empowered to create your own debt repayment solutions. In the event you use any of the information in this book for yourself or in your business, the author and the publisher assume no responsibility for your actions. 

Disclaimer 

The views and opinions expressed by National Credit Awareness and Resolution Association, Inc. (NCARA.org) or its author(s) and contributor(s) are solely those of the original author(s) and other contributor(s). Their views and opinions do not necessarily represent those of any other person or legal entity, and/or any other contributor. All data and information provided in this or any other NCARA.org publication are for informational purposes only.  

National Credit Awareness and Resolution Association, Inc. (NCARA.org) and its beneficial owner(s) make no representations as to accuracy, completeness, current-ness, suitability, or validity of any information in this or any of its other publications, and will not be liable for any errors, omissions, or delays in this information, or any losses, injuries, or damages arising from its display or use.  All information is provided on an as-is basis, and is expressly not to be used as legal advice in any way shape or form. 

This publication, including any postings to NCARA.org are solely the originating author’s personal opinions, and do not represent the positions, strategies, or opinions of any other person or organization.
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Using Creditor Tools - Gain An Inside Awareness of Credit Risk Tools Used by Creditors

Building a Bridge Between Debtor and Creditor with the Right Tools

I have experience, lots of it. I started my commercial banking career during recessionary periods back in the early 1980s, ‘working on the front lines’ primarily in commercial loan workouts. I fought just as hard for the borrower as I did the creditors I worked for. And I was very successful in bridging both the borrower and the creditor together for optimal success. The career climaxed in 2009 (Great Recession), with 12 more years as a Commissioned Bank Examiner at the Federal Reserve Bank of San Francisco. I have been there and done that, from Wall Street in New York City to Honolulu, Hawaii. I know what I’m talking about.

I also know what’s coming, a debt crisis. I know what will be needed, for you, the small business owner (annual revenues <$10 million). I truly care about you, as you’ll find most creditors care about themselves before they care about you. And, for the most part, nobody else out there is even talking to you, unless they are in it too, for themselves; just look at how they make money. Many, if not most of you, could use some ‘inside-baseball’ tips on how the creditor views credit risk in the administration of problem loans during an economic downturn. That’s why I created these Credit Risk Memos (CRMs) and other publications. The CRMs will help you see and understand what the credit tools are and the purposes they serve. Best of all, each CRM has a section that addresses the ’why’ these tools are important for you. The CRMs are divided into six sections and a number of subsections:

Obligor (7)

Credit Facilities (4)

Creditor Protection (6)

Financial Analysis (8)

Management (11)

Loan Types (18)






You should be able to capture in your own mind what the creditor is thinking, and then be in a stronger position to respond as pressures build up during an economic downturn. You can use these credit risk tools to your advantage, or maybe even your survival. After all, there will be a debt crisis, and you and the creditor, will both be looking for fast, effective, and the right repayment solutions.

Ultimately, there will be a paradigm shift from the creditor crafting up repayment solutions for you, the borrower. You’ll soon be doing that role yourself, and bring those recommendations to the creditor. Due to the overwhelming volume of problem loans in seasons of default and restructuring, the borrower will become responsible to develop its own repayment solutions. The better prepared you are, the better chance you’ll have to survive. The jaws of justice in each Promissory Note and Loan Agreement are powerful and can be crushing. But creditors and debtors must do this right, work closely together, maximize results, and minimize losses. Both stakeholders need to stay in business. Both sides are dependent upon each other.

These CRM tools will help in building a strong bridge between debtor and creditor. Both have a lot to learn, so let’s get going. As a reminder, the CRMs are select topics to enable you to gain an inside awareness of credit risk in the eyes of the creditor, followed by ‘importance to you’ statements, the ‘why’ these tools are important to you. These statements offer careful insights for you to use in developing your own repayment solutions during a serious economic downturn. Key public sources used throughout this publication include:

	RMS Manual of Examination Policies, Section 3.2 Loans, Federal Deposit Insurance Corporation (FDIC)

	Commercial Bank Examination Manual, Federal Reserve Board (FRB)
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Using Creditor Tools - Abundance of Caution: Understanding Collateral Requirements Beyond Core Lending

In credit agreements, lenders sometimes take collateral not as the primary basis for a loan, but out of an "abundance of caution." This Credit Risk Memo explains this practice, where assets are secured to provide an additional layer of protection against unforeseen circumstances or uncertainties, rather than serving as the fundamental repayment source. Understanding the concept of "abundance of caution" can offer borrowers an opportunity to optimize their lending arrangements and potentially reduce costs associated with collateral valuation.

Abundance of Caution

Creditors will take liens against, but not lend money for, certain probable collateral (i.e., reserves, real estate, blanket lien on all assets, etc.) because of some type of uncertainty or its speculative nature. The inclusion as collateral is usually as an abundance of caution with little or no value assigned to1 it. In other words, for example, the real estate taken as collateral is not the reason or purpose for making the loan. Therefore, the loan terms may be unlike those of a real estate loan with a lower interest rate and longer term or maturity. 

But there must be some value in the (real estate) collateral taken as an abundance of caution. Creditors are required to get appraisals or evaluations on certain real estate unless it can be shown that the real estate collateral taken was used only as an abundance of caution. The creditor would have to clearly document and verify that repayment sources (i.e., cash flow) were well supported other than any reliance on the real estate collateral, and no appraisal would be required by the creditor, accordingly. 

Abundance of caution lending will have to be very thoroughly documented in the credit approval memo. The creditor will still secure its intended lien priority position, and insure the same with an ALTA title policy and hazard insurance.

Importance To You

	An opportunity to save some money: It’s possible your financial performance has declined, but is still acceptable. A creditor may very well wish to ‘secure’ your loans with additional collateral to protect its interests, and you may have, for example, real estate that could be pledged to your loan as collateral; but the new collateral could possibly be taken on an abundance of caution basis only. The good part is that you would likely save the cost of an expensive appraisal if it can be shown that your primary repayment source is still sufficient.







The concept of "abundance of caution" in collateral offers a nuanced perspective on how lenders assess and secure their positions. This Credit Risk Memo highlights that understanding this principle can potentially benefit borrowers by avoiding unnecessary appraisal costs, provided primary repayment sources remain strong and well-documented.

[image: ]

Using Creditor Tools - Bankruptcy: The Last Resort and Your Proactive Alternatives

Bankruptcy, a legal process to resolve insurmountable debt, triggers an automatic stay preventing creditors from further collection efforts. This Credit Risk Memo delves into the different chapters of bankruptcy (Chapter 7, 11, 12, and 13), outlining their purposes and implications for both debtors and creditors. Crucially, it emphasizes that bankruptcy should be a measure of last resort, highlighting the significant costs and the potential for better outcomes through proactive engagement and transparent communication with creditors.

Bankruptcy

In bankruptcy, when a petition is filed, an ‘automatic stay’ prohibits creditors from taking any further action to collect on their debts. The ‘stay’ will remain in place until the debtor’s assets are released from the estate, the bankruptcy case is dismissed, is discharged by the court, or the court approves lifting the stay. Debts owed to creditors are assigned to classes; the first class of creditors are priority creditors – they are to receive payment prior to other creditors. If there’s no equity in the debtor’s assets, the court is likely to terminate the automatic stay, allowing the creditors to seek repayment and liquidate collateral. A Trustee will be assigned to administer the affairs of the debtor’s estate. He will control the disposition of asset sales, payments, and ensure there are no preferential transfers to creditors (taking a security interest in an asset) who may have taken certain actions 90 days prior to a bankruptcy filing (or one year for an insider). 

Bankruptcy petitions are also either voluntarily filed (by the debtor) or involuntarily filed (by creditors). Involuntary filings are filed where the debtor is considered to be insolvent by the creditors, and where there’s an expectation the assets will be sold to repay creditors. While still under the bankruptcy petition, a debtor could ‘reaffirm’ certain debts with creditors and resume payment (i.e., a mortgage or auto loan).
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Chapter 7 Bankruptcy
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A plan where the debtor’s assets will be liquidated. It involves a trustee who will sell nonexempt property and utilize the cash proceeds for payment among the debtor’s creditors. Once the debtor is ‘discharged’ he is no longer legally responsible, or liable for the debts listed at the time of the bankruptcy petition was filed with the court. Consumers and businesses both file Chapter 7 petitions. It’s possible their other chapter petition filings to restructure their debts will be converted to a Chapter 7 filing for non-payment.
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Chapter 11 Bankruptcy
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A plan that is intended not for liquidating assets, but to reorganize debts and repay them from future cash flows. The restructuring results in there being an approved Plan of Reorganization, voted and accepted by the creditors, that will outline how each creditor will be repaid. Chapter 11 petitions are generally utilized by business entities.
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