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Introduction

This book has been written and designed for the new OCR Law specifications introduced for first teaching in September 2017.

OCR A Level Law for Year 1/AS covers the content for required for OCR AS Law for first examination in 2018. To view the full specifications, and examples of assessment material for OCR AS or OCR A Level Law, please visit OCR’s website: www.ocr.org.uk.

How to use this book

Each chapter has a range of features that have been designed to present the course content in a clear and accessible way, to give you confidence and to support you in your revision and assessment preparation.
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Learning objectives

Each chapter starts with a list of what is to be studied and how these relate to the specification.
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Key terms

Key terms, in bold in the text, are defined.
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Key case

Description of a case and a comment on the point of law it illustrates.
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Tips

These are suggestions to help clarify what you should aim to learn.
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Extension tasks

These include challenging activities for students striving for higher grades.
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Look Online

These weblinks will help you with further research and reading on the internet.
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News story

Real events relating to specific areas of law are covered.
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Summary

These boxes contain summaries of what you have learned in each section.
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Activities

Activities appear throughout the book and have been designed to help you apply your knowledge and develop your understanding of various topics.
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Practice questions

These are questions to help you get used to the type of questions you may encounter in the exam.
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Preface

This book and the follow on Book 2 are written for the OCR Specification for A Level Law. All the topics for AS Law for the English legal system, criminal law and the law of tort are included in this book. The order of topics follows that of OCR’s AS specification. There is also a chart setting out the coverage and where to find the related material in this book.

As well as the factual material on the topics, evaluation is included for all areas where it is required by OCR’s specification.

The text is broken up into manageable ‘bites’ and throughout the text we have used features which have proved popular in previous texts for A and AS Level Law. These include key facts charts, case charts, highlighting cases and diagrams.

Activities for students are also included. These are based on a variety of material such as newspaper and internet articles, research material and cases. There are also application tasks for students to practice applying the law to given scenarios.

The law is as we believe it to be on 1 March 2017.

Jacqueline Martin
Nick Price


Component 1

SECTION A


Chapter 1

Introduction to the nature of law (1)
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After reading this chapter you should be able to:


•  Understand the distinction between enforceable legal rules and principles and other rules and norms of behaviour

•  Understand the connections between law, morality and justice

•  Understand the differences between civil and criminal law
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1.1 Law and rules

1.1.1 The character of a rule

In all societies there are rules for keeping order. These rules often develop from the ‘norms of behaviour’: that is, from the behaviour that the particular society has, over a long period of time, accepted as the ‘correct’ or ‘normal’ behaviour. Many of these norms of behaviour will be rules about morality.

Rules exist in many contexts. The term ‘rule’ has been defined by academics Twining and Miers as ‘a general norm, mandating or guiding conduct’. In other words, a rule is something that determines the way in which we behave. This can be either because we submit ourselves to it voluntarily, as would be the case with moral rules, or because it is enforceable in some way, as would be the case with the law.

As well as legal rules and moral rules there are other types of rules which operate in specific contexts. A classic example of this is the rules that operate in sport. These rules started to define the sport, and have evolved over time to ensure fair play. In some instances a rule may have developed for the protection of the players. These rules will also be enforced through a set of sanctions.

For example, in football, a breach of the rules may mean that a free kick is given to the other side, or a player may be sent off. In serious cases or repeated breaches of rules a player may even be banned from playing for a certain number of games.

Rules that come about through custom or practice will involve the disapproval of the community rather than any legal sanction if such a rule is broken. Also the individual may become conditioned to accept the rules and so such rules are enforced by a feeling of self-guilt. Some such rules may ‘harden into rights’ and can be so widely accepted that they become the law. The early common law of England and Wales developed out of customs that were commonly accepted.

Rules are generally obeyed for one of three reasons:


1  because they carry with them a sense of moral obligation

2  because the rule is reasonable and relevant

3  because a penalty may be imposed if the rule is broken.



1.1.2 Legal rules

Law has been described as a formal mechanism of social control. It is a set of rules imposed and enforced by the state. There is a system of courts which apply and enforce the law.

Legal rules are enforced through the courts. In criminal law there are penalties for breaking the law. The most severe penalty is imprisonment for life. In civil law the courts can order the party who has broken the rules to compensate the innocent party, or the courts can make some other order trying to put right the wrong that was done.

1.1.3 Law and rules

Law applies throughout a country to the people generally. There are other rules that apply only to certain groups or in limited situations, such as in sport as discussed above.

There are also unwritten ‘rules’ within communities. These come from local custom or practice, or they may be connected to religious beliefs. They enforce what is regarded by the community as the norm for behaviour. If you break such rules, others in the community may disapprove of your behaviour, but there is no legal sanction to force you to comply or to punish you if you refuse to do so. Such normative values are often connected with sexual behaviour and the concept of morality. The relationship of law and morality is explored in the next section of this chapter.

1.1.4 Norms of behaviour

Norms are values, customs and traditions which represent individuals’ basic knowledge of what others do and think that they should do. Norms exist as collective representations of acceptable group conduct as well as individual perceptions of particular group conduct. They evolve slowly through time.

Norms may be based on religious ideas: the Bible teachings provide a code for Christian communities and the teachings in the Koran for Muslims.

The law of a country will usually reflect the moral values accepted by the majority of the country, but the law is unlikely to be exactly the same as the common religious moral code. One example is adultery: this is against the moral code for both Christians and Muslims but is not considered a crime in Christian countries; however, in some Muslim countries (though not all) it is against the criminal law.
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Figure 1.1 Differences between norms of behaviour and law



1.2 The connections between law, morality and justice

1.2.1 Law and morality

The moral values of communities lay down a framework for how people should behave. Concepts of morality differ from culture to culture, although most will outlaw extreme behaviour such as murder.

The moral standards of a community are recognised as having a profound influence on the development of law, but in complex societies, morality and law are never likely to be co-extensive. Major breaches of a moral code (such as murder and robbery) will also be against the law, but in other matters there may not be consensus.

In England and Wales there has been a move away from religious belief and the way that the law has developed reflects this. Abortion was legalised in 1967, yet many people still believe it is morally wrong. A limited form of euthanasia has been accepted as legal with the ruling in Airedale NHS Trust v Bland (1993), where it was ruled that medical staff could withdraw life-support systems from a patient who could breathe unaided, but who was in a persistent vegetative state. This ruling meant that they could withdraw the feeding tubes of the patient, despite the fact that this would inevitably cause him to die. Again, many groups believe that this is immoral as it denies the sanctity of human life.
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Extension activity

In Re A (conjoined twins) (2000) the Court of Appeal had to decide whether doctors should operate to separate conjoined twins when it was certain that the operation would kill one twin as she could not exist without being linked to her twin.


1  Search on the internet for a report of this case. Try www.bailii.org and look under the England and Wales reports and search using the case citation (reference) of [2000] EWCA (Civ) 254.

2  Discuss:




a  whether this sort of decision should be made by judges

b  whether you think that, knowing one child would die, it was right for the operation to go ahead.
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Right to die

This is another area where law and morality can be in conflict. In medical cases, doctors and nurses should act in the best interests of the patient. This may be in conflict with the patient’s wishes. Where a patient is mentally capable of deciding what treatment they wish to receive, then the medical staff must act in line with those wishes. A good example of this conflict is the case of Re B (Adult: Refusal of Medical Treatment (2002).
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Key case

Re B (Adult: Refusal of Medical Treatment) (2002)

Ms B was a 43-year-old woman, who was paralysed from the neck down. She needed a ventilator to breathe. There was no prospect of her recovering. She made numerous requests for her ventilator to be switched off, knowing that it would inevitably lead to her death. The doctors refused to do this, so she applied to the High Court for a declaration that she had the necessary capacity to refuse treatment and that her ventilator should be removed.

The court held that she was competent to decide on her medical treatment and that any continued treatment would be unlawful.
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The judge in the case pointed out that the fact that a patient’s wishes go against the medical team’s values and their beliefs about what is in the patient’s interests is not a valid justification for refusing the patient’s request.

If the team in charge of the patient is unwilling to act on the patient’s request, they must find someone who will.

Differences between law and morality

There are also differences between law and morality in the way the two develop and the sanctions imposed. The following is a suggested list of such differences.


1  Morality cannot be deliberately changed; it evolves slowly and changes according to the will of the people. Law can be altered deliberately by legislation: this means that behaviour which was against the law can be ‘decriminalised’ overnight. Equally, behaviour which was lawful can be declared unlawful.

2  Morality is voluntary with consequences, but generally carries no official sanction (though some religions may ‘excommunicate’); morality relies for its effectiveness on the individual’s sense of shame or guilt. Law makes certain behaviour obligatory with legal sanctions to enforce it.

3  Breaches of morality are not usually subject to formal adjudication; breaches of law will be ruled on by a formal legal system.



1.2.2 Law and justice

It is often said that the law provides justice, yet this is not always so. Justice is probably the ultimate goal towards which the law should strive, but it is unlikely that law will ever produce ‘justice’ in every case.

First there is the problem of what is meant by ‘justice’. The difficulty of defining justice was commented on by Lord Wright, a judge in the House of Lords in the mid-twentieth century, who said:


“the guiding principle of a judge in deciding cases is to do justice; that is justice according to the law, but still justice. I have not found any satisfactory definition of justice … what is just in a particular case is what appears just to the just man, in the same way as what is reasonable appears to be reasonable to the reasonable man.”



In some situations people’s concept of what is justice may not be the same. Justice can be seen as applying the rules in the same way to all people, but even this may lead to perceived injustices – indeed rigid application of rules may actually produce injustice.

This can be seen in the case of London & North Eastern Railway Co. v Berriman (1946).
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Key case

London & North Eastern Railway Co. v Berriman (1946)

Mr Berriman (V) was a railway worker who was killed while doing maintenance work, oiling points on a railway line. Regulations said that a look-out person should be provided for those working on the railway line ‘for the purposes of relaying or repairing’.

Mrs Berriman claimed compensation for her husband’s death, but her claim was rejected because he had not been ‘relaying or repairing’ the line.
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This illustrates that following the exact wording of laws can lead to an injustice. It was correct that Berriman was not ‘relaying or repairing’, but most people would agree that applying the law in this way was not justice. You will come across this case again in Chapter 18 on statutory interpretation.

In the law of tort, an example of where many people thought that justice had not been done by the law were the cases which arose out of the Hillsborough Football Stadium disaster in 1989. Families of the victims tried to claim for psychiatric injuries they had suffered as a result of the death of their loved ones in the disaster. Judges in Alcock v Chief Constable of South Yorkshire (1992) rejected such claims on the basis of public policy.

1.2.3 Morality and justice

People’s ideas of what justice is may be founded on their religious beliefs and the moral code they follow. In this way there is an overlap between morality and justice. However, many people with no religious views will still have a sense of justice. This may come from the law that operates in their country or it may come from a wide view of what is just.

From the sections above it is clear that the three concepts of law, morality and justice are quite distinct. There is, however, a large overlap between law and morality, law and justice and also between morality and justice. This idea of the overlapping of the three is illustrated in diagram form in Figure 1.2.
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Figure 1.2 Diagram of the relationship of law, morality and justice



1.3 Civil law and criminal law

In the English legal system criminal and civil law are quite separate. The purpose of the law is different and the cases are dealt with in different courts.

1.3.1 Civil law

Civil law is about private disputes between individuals and/or businesses. There are several different types of civil law. Some important ones are:


•  law of tort

•  contract law

•  human rights

•  family law

•  employment law

•  company law.



If you are doing OCR AS Law you will study areas of the law of tort. These are covered in Chapters 22–25 of this book. If you are doing OCR A Level Law you will study both law of tort and law of contract or human rights. The further areas of the law of tort, criminal law and the areas of contract law and human rights that you need for A Level are covered in Book 2.

Law of tort

Consider the following situations:


a  A child passenger in a car is injured in a collision (the tort of negligence).

b  A family complains that their health is being affected by the noise and dust from a factory which has just been built near their house (the tort of nuisance).

c  A woman is injured by faulty machinery at work (the tort of negligence, but may also involve occupiers’ liability and/or employer’s duty under health and safety regulations).



All these cases come under the law of tort. A tort occurs where the civil law holds that, even though there is no contract between them, one person owes a legal responsibility of some kind to another person, and there has been a breach of that responsibility. If there is a breach of this responsibility, then the person affected can make a claim under the law of tort. If successful the court can award damages – that is, a sum of money to compensate the person.

Where there is a situation which is continuing (such as in (b) above), it is also possible for the court to award an injunction. This is an order to the defendant to do or to stop doing something.

There are many different types of tort, and the above examples demonstrate only some of them. Many cases arise from road traffic crashes, since drivers owe a duty of care to anyone who might be injured by their negligent driving.

Law of contract

Look at the following situations:


a  A family complains that their package holiday did not match what was promised by the tour operator and that they were put into a lower-grade hotel than the one they had paid for.

b  A woman has bought a new car and discovers the engine is faulty.

c  A man who bought a new car on hire purchase has failed to pay the instalments due to the hire-purchase company.



All these situations come under the law of contract. There are, of course, many other situations in which contracts can be involved. A contract is where the parties have made an agreement and each side has put something into the agreement. In (a) the tour operator provided the holiday and the family paid for that holiday. In (b) a garage had sold the car to the woman and she had paid for it. In (c) the hire-purchase company had provided the money for the man to have the car, while the man promised to pay back that money in instalments to the company.

If one party to the contract has not kept their side of the bargain, then the other party can bring a claim against them.

Human rights law

Consider the following situations:


a  A man is arrested and held in a police station for longer than the law allows.

b  At the trial of a woman in the Crown Court, one of the jurors is a police officer. This officer knows (and has worked with) one of the police who gives important evidence in the case.

c  The eight-year-old child of a well-known author is photographed by a journalist as he goes to school. The journalist does not have permission to take the child’s photo. The photo is then published in a newspaper.



All these situations involve breaches of human rights. In (a) there is a breach of Article 5 of the European Convention on human rights – the right to liberty. In (b) there is a breach of Article 6(1) of the Convention – the right to a fair trial. In (c) there is a breach of Article 8 of the Convention – the right to respect for private life. These rights will be upheld in the English courts. There is also a right to take the case to the European Court of Human Rights.

Compensation can be awarded where there is a breach of human rights. It is also possible for other remedies to be given, such as an injunction to prevent the future publication of photographs.

1.3.2 Criminal law

Criminal law sets out the types of behaviour which are forbidden at risk of punishment. A person who commits a crime is said to have offended against the state, and so the state has the right to prosecute them. This is so even though there is often an individual victim of a crime as well. For example, if a defendant commits the crime of burglary by breaking into a house and stealing, the state prosecutes the defendant for that burglary. The criminal courts have the right to punish those who break the criminal law. So, at the end of the case where the defendant is found guilty, that defendant will be sentenced. The courts have a wide range of sentences that they can use. These include sending the defendant to prison, making a community order or fining the defendant.

Any individual victim of the crime will not necessarily be given any compensation though, where possible, the courts will order the offender to pay the victim compensation, as well as passing a sentence on him.

1.3.3 Differences between civil and criminal law

There are many differences between civil cases and criminal cases. The newspaper articles below show some of these differences. There are other differences as well and it is important to understand fully the distinctions between civil and criminal cases.

Purpose of the law

Civil law upholds the rights of individuals and the courts can order compensation in an effort at putting the parties in the position they would have been in if there had not been any breach of the civil law.

Criminal law is aimed at trying to maintain law and order. So, when a person is found guilty of an offence, that offender will be punished. There are also the aims of trying to protect society and trying to deter criminal behaviour, and these are the justifications for sending offenders to prison.

Person starting the case

In civil cases the person starting the case is the individual or business which has suffered as a result of the breach of civil law.

Criminal cases are taken on behalf of the state, and so there is a Crown Prosecution Service responsible for conducting most cases. The person starting the case is given a different name in civil and criminal cases. In civil cases they are called the claimant, while in criminal cases they are referred to as the prosecutor.
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Key terms

Claimant – the legal term for a person or organisation starting a civil claim in the courts.

Prosecutor – the legal term for the person or organisation bringing a criminal charge against a defendant.
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Courts

The cases take place in different courts. In general, civil cases are heard in the High Court or the County Court. The High Court deals with more serious cases while the County Court deals with cases of lower value. Family cases, however, take place in the Family Court.

In both the High Court and the County Court a judge will try the case.

Criminal cases will be tried in either the Magistrates’ Courts or the Crown Court. The Magistrates’ Courts deal with less serious offences and the case is tried by a panel of lay magistrates or by a single legally qualified District Judge. Serious offences are tried in the Crown Court. The case is tried by a judge sitting with a jury. The judge decides points of law and the jury decides the verdict of ‘guilty’ or ‘not guilty’.

Standard of proof

Criminal cases must be proved ‘beyond reasonable doubt’. This is a very high standard of proof, and is necessary since a conviction could result in the defendant serving a long prison sentence.

Civil cases have to be proved ‘on the balance of probabilities’. This is a much lower standard of proof, where the judge decides who is most likely to be right. This difference in the standard of proof means that it is possible for a defendant who has been acquitted in a criminal case to be found liable in a civil case based on the same facts. Such situations are rare, but have sometimes occurred.

Outcome of case

A defendant in a civil case is found ‘liable’ or ‘not liable’. A defendant in a criminal case is found ‘guilty’ or ‘not guilty’. Another way of stating this in criminal cases is to say that the defendant is ‘convicted’ or ‘acquitted’.

At the end of a criminal case a defendant found guilty of an offence may be punished. The courts have various sentences available depending on the seriousness of the offence.

At the end of a civil case, anyone found liable will be ordered to put right the matter as far as possible. This is usually done by an award of money in compensation, known as damages, though the court can make other orders such as an injunction.
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Figure 1.3 Differences between criminal and civil cases
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Activity

Read the newspaper article below and decide whether it is about a civil or a criminal case. Explain what specific points or words led to your decision.

Rip-off plumber danced jig of joy in OAP’s garden after overcharging her £6,000

A rogue plumber was spotted dancing a jig outside a frail pensioner’s house after he conned her out of nearly £8,000, a court heard.

Dodgy tradesman Russell Lane, 38, made no attempt to hide his joy after shamelessly ripping off Patricia Binks, 72, who had called for help after suffering a blocked drain.

But yesterday he was counting the cost of his dishonesty after the company he worked for was fined £15,000 in fines and costs.

Lane was also found guilty of fraud and is due to be sentenced in March. Bournemouth Crown Court heard Mrs Binks contacted Plumbers 24/7 Ltd after finding the number in Yellow Pages.

Lane, who was with a second unnamed man, produced paperwork he ordered Mrs Binks to sign. It had no prices on and the men told her that if she didn’t sign they wouldn’t be able to carry out the work.

The men worked on the drains for five hours – then handed Mrs Binks a bill for £7,800. They produced a card machine and ordered her to pay the full amount immediately.

… Officials called in an expert to examine the work who found Lane overcharged Mrs Binks by £6,000.

The jury agreed the price charged by Lane was so significantly above a reasonable charge that the demand to pay that amount could only have been made dishonestly.

Source: Adapted from an article by David Pilditch, in the Daily Express online, 21 January 2016
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Summary


•  Law and rules




•  A rule is something that determines the way in which we behave.

•  Rules often develop from the ‘norms of behaviour’.

•  Law is a formal mechanism of social control and legal rules are enforced by the state.

•  Norms of behaviour are enforced by the attitudes of the community and by personal guilt.




•  Connections between law, morality and justice




•  Law of a country will usually reflect the moral values.

•  Major breaches of a moral code will also usually be against the law.

•  Justice is the ultimate goal towards which the law should strive.

•  Rigid application of laws may actually produce injustice.

•  People’s ideas of what is justice may be founded in their religious beliefs.




•  Civil and criminal law




•  Civil law governs private disputes between individuals and/or businesses.

•  Criminal law sets out the types of behaviour which are forbidden at risk of punishment.

•  Civil cases are heard in the County Court and the High Court.

•  Criminal cases are heard in the Magistrates’ Court and the Crown Court.

•  The standard of proof for criminal cases is ‘beyond reasonable doubt’: the standard of proof for civil cases is the ‘balance of probabilities’.
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Chapter 2

Introduction to the nature of law (2)
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After reading this chapter you should be able to:


•  Have a basic understanding of the development of English law, including custom, common law, equity and statute law

•  Understand the differences between common law and civil law systems

•  Understand the definition and importance of the rule of law
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2.1 Development of law

The law has developed through various sources of law including custom, common law, equity and statute law.

2.1.1 Custom

A custom is a rule of behaviour which develops in a community without being deliberately invented. Historically customs are believed to have been very important in that they were, effectively, the basis of our common law (see below). It is thought that following the Norman Conquest, judges were appointed by the king to travel around the land making decisions in the king’s name. The judges based at least some of their decisions on the common customs. This idea caused Lord Justice Coke in the seventeenth century to describe these customs as being ‘one of the main triangles of the laws of England’. Custom is a historical source and is unlikely to create new law today.

2.1.2 Development of the common law

Clearly the legal system in England and Wales could not rely only on customs. Even in Anglo-Saxon times there were local courts which decided disputes, but it was not until after the Norman Conquest in 1066 that a more organised system of courts emerged. This was because the Norman kings realised that control of the country would be easier if they controlled, among other things, the legal system. The first Norman king, William the Conqueror, set up the Curia Regis (the King’s Court) and appointed his own judges. The nobles who had a dispute were encouraged to apply to have the king (or his judges) decide the matter.
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The King’s Bench was founded in 1215



As well as this central court, the judges were sent to major towns to decide any important cases. This meant that judges travelled from London all round the country that was under the control of the king. In the time of Henry II (1154–89) these tours became more regular and Henry divided up the country into ‘circuits’ or areas for the judges to visit. Initially the judges would use the local customs or the old Anglo-Saxon laws to decide cases, but over a period of time it is believed that the judges on their return to Westminster in London would discuss the laws or customs they had used, and the decisions they had made, with each other. Gradually, the judges selected the best customs and these were then used by all the judges throughout the country. This had the effect that the law became uniform or ‘common’ through the whole country, and it is from here that the phrase ‘common law’ seems to have developed.

Common law is the basis of our law today: it is unwritten law that developed from customs and judicial decisions. The phrase ‘common law’ is still used to distinguish laws that have been developed by judicial decisions from laws that have been created by statute or other legislation. For example, murder is a common law crime while theft is a statutory crime. This means that murder has never been defined in any Act of Parliament, but theft is defined by the Theft Act 1968.

The judges can still create new law today. However, they can only do this when a relevant case comes before them. And then they can only rule on the point in that case. This then becomes the law for future cases. Judges cannot make wide-ranging changes to the law. This can only be done by statute law.

2.1.3 Equity

Historically this was an important source of law and it still plays a part today, with many of our legal concepts having developed from equitable principles. The word ‘equity’ has a meaning of ‘fairness’, and this is the basis on which it operates, when adding to our law.

Equity developed because of problems in the common law. Only certain types of case were recognised. The law was also very technical; if there was an error in the formalities the person making the claim would lose the case.

Another major problem was the fact that the only remedy the common law courts could give was ‘damages’ – that is an order that the defendant pay a sum of money to the claimant by way of compensation. In some cases this would not be the best method of putting matters right between the parties. For example, in a case of trespass to land, where perhaps the defendant had built on his neighbour’s land, the building would still be there and the claimant would have lost the use of that part of his land. In such a situation the claimant would probably prefer to have the building removed, rather than be given money in compensation.

People who could not obtain justice in the common law courts appealed directly to the king. Most of these cases were referred to the King’s Chancellor, who was both a lawyer and a priest, and who became known as the keeper of the king’s conscience. This was because the Chancellor based his decisions on principles of natural justice and fairness, making a decision on what seemed ‘right’ in the particular case rather than on the strict following of previous precedents. He was also prepared to look beyond legal documents, which were considered legally binding by the common law courts, and to take account of what the parties had intended to do.

To ensure that the decisions were ‘fair’ the Chancellor used new procedures such as subpoenas, which ordered a witness to attend court or risk imprisonment for refusing to obey the Chancellor’s order. He also developed new remedies which were able to compensate claimants more fully than the common law remedy of damages. The main equitable remedies were: injunctions; specific performance; rescission; and rectification. These are all still used today.

Conflict between equity and common law

The two systems of common law and equity operated quite separately, so it was not surprising that this overlapping of the two systems led to conflict between them. One of the main problems was that the common law courts would make an order in favour of one party and the Court of Chancery an order in favour of the other party. The conflict was finally resolved in the Earl of Oxford’s case (1615) when the king ruled that equity should prevail; in other words, the decision made in the Chancery court was the one which must be followed by the parties. This ruling made the position of equity stronger and the same rule was subsequently included in s 25 of the Judicature Act 1873.

2.1.4 Statute law

An Act of Parliament is law that has been passed by both Houses of Parliament and received Royal Assent. Law can be changed by an Act of Parliament or new law can be created. This is useful for new situations or inventions such as computer technology. Parliament has created new offences involving computer hacking. It has also created new rules in respect of ‘designer babies’ and what is allowed in the Human Fertilisation and Embryology Act 2008.

Statute law can bring together all the existing law in one area in a single Act of Parliament. This was done in the Consumer Rights Act 2015.

Statute law can create, change or revoke any law. It is useful for make wide-sweeping changes to the law.

The process for enacting a new Act of Parliament is explained in Chapter 16.

However, the judges still play an important role as they may have to interpret the meaning of words in a statute if they are not clear.

This problem of statutory interpretation is dealt with in Chapter 18.
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Figure 2.1 Historical development of sources of law



2.2 Common law and civil law legal systems

Today there is a major difference in how legal systems in various countries operate. The systems are broadly divided into common law systems and civil law systems.

In countries with a common law system, decisions by the judges are considered law and have the same force of law as statutes. In countries with a civil law system, there is a written code of laws and courts follow the principles in the code. Decisions by the judges have less importance.


[image: ]

Key terms

Civil law system – this is based on a written code and aims to cover all possibilities with broad principles. Decisions of judges can be considered but are not binding.

Common law system – this is largely unwritten and relies on decisions of the judges. All lower courts are bound by decisions of judges in the higher courts.
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2.2.1 Civil law systems

History

The idea of having a written code for law goes back thousands of years. The first known written laws date from about 3000BC in the Middle East where they were cut into clay or stone. One of the earliest detailed codes is from Hammurabi in Babylon in about 1700BC. This contained nearly 300 sections but did not cover the whole law of Babylon.

The first full code is from Rome where over the period 100BC to AD300 Roman lawyers published hundreds of law books. This amount of material became unmanageable and in the sixth century, Emperor Justinian reduced it to three volumes (about a million words!). This was intended as a complete and consistent code. There was to be no law except what was in them.

Shortly after this the Roman Empire collapsed, but Justinian’s laws were still used especially in the Holy Roman Empire under the rule of Charlemagne and his successors. It was therefore natural that, when universities began in West Europe in the eleventh and twelfth centuries, the law studied was the code of Justinian.

This had a lasting effect on the legal systems in Western Europe, with the exception of England, as Western European countries still use civil code-based systems of law today. From the eighteenth century onwards individual European countries began to replace Justinian’s code by new codes of law, so that each country now has its own code.

Civil law systems today

Civil law systems today rely on a written code. However, in modern complex society, it is also usual to have supplementary laws.

Codes are not lightly altered. In particular judges cannot overrule a principle set out in the code. They can only reason from the general principles in the code. Lawyers will base their arguments on the broad principles of the code.

Although the code is unlikely to be altered, the interpretation of it may change with changing social and economic conditions. This has been obvious with the French Napoleonic code which dates from 1804. So there is some possibility of change in the law.

The courts do not follow decisions in previous cases. Such decisions may be considered but are not binding, unlike common law systems and, in recent times decisions in cases have become more important.

One of the original ideas of having a code was that it would make the law accessible to ordinary citizens. However, as society has become more complex this aim has proved impracticable. Most codes are now too detailed and too technical for ordinary people to be able to consult and understand easily.

2.2.2 Common law systems

History

As already stated in sections 2.1.1 and 2.1.2, English law was developed from custom and the decisions from the judges. This led to a very different system from the civil law code-based system. English law does not have a written set of laws. Much of the law is left to be developed by the judges.

From the thirteenth century onward most criminal and civil cases were tried by jury and it was understood that issues of fact were decided by the jury. This meant that the judges and lawyers had to work out what the law was so that the issues of fact could be put to the jury. This separation of law and fact never became part of civil law systems. But it also accounts for the fact that common law systems rely more on oral presentation of cases and face-to-face argument on points of law in court.

The English took their common law system to the areas of the world that they colonised. This includes countries such as Australia, Canada, India and Malaysia. All these countries have common law systems.

Common law systems today

In a common law system of law there is unlikely to be any written code, although some countries may have a partial code. There will be some written law: in England this is through Acts of Parliament.

Decisions of the judges are important and lawyers will argue cases by basing their arguments on past decisions. Decisions of the higher courts are binding under the doctrine of judicial precedent.

Unlike a civil law system, a common law system does not use broad principles. The law is built up by individual case decisions on the point raised in the particular case. However, in recent times there have been efforts to make the law less piecemeal and more rational. The work of the Law Commission in reform of the law has included some codification of the law. In addition, the use of the purposive approach in statutory interpretation (see Chapter 18) has encouraged looking at broad principles.

See Chapter 20 for more information on the Law Commission.

2.2.3 Systems operating today

England and Wales use a common law system. So too do many of the countries which were colonised by the British in earlier centuries, even though such countries have been independent countries for a long time. They include the United States of America, Canada and Australia.

European countries use civil law systems. Other countries, such as Brazil and Argentina, which were originally colonised by European countries also use civil law systems.

The map below shows the legal systems used around the world.
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Figure 2.2 Map of legal systems around the world
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Figure 2.3 Comparison of common law and civil law systems



2.3 Concept of the rule of law

The ‘rule of law’ is a symbolic idea. It can be defined in different ways. However, the main principles are:


•  all people are subject to and accountable to law that is fairly applied and enforced; and

•  the process by which the laws of the country are enacted, administered and enforced must be fair.



The rule of law is a safeguard against dictatorship. It supports democracy. This is because the government and its officials are accountable under the law. Also authority is distributed in a manner that ensures that no single organ of government can exercise power in an unchecked way.

Tony Honoré, an academic lawyer, points out that the rule of law exists when a government’s powers are limited by law and citizens have a core of rights that the government is bound to uphold.

These rights include:


•  no person shall be sanctioned except in accordance with the law: this is in both civil and criminal cases

•  there is equality before the law: there must be no discrimination on any grounds

•  there must be fairness and clarity of the law.



2.3.1 Academic views

Many academics have written about the rule of law. The best-known explanation of the ‘rule of law’ was given by Professor Dicey in the nineteenth century, but there have been other writers with different views on the topic.

Dicey thought that the rule of law was an important feature that distinguished English law from law in other countries in Europe. He held that there were three elements that created the rule of law.

These were:


•  an absence of arbitrary power on the part of the state

•  equality before the law

•  supremacy of ordinary law.
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Figure 2.4 Dicey’s elements in the rule of law



An absence of arbitrary power of the state

The state’s power must be controlled by the law. The law must set limits on what the state can or cannot do. In the English legal system actions of, and decisions by, government ministers can be challenged in court by judicial review. One of the main aims of the rule of law is to avoid the state having wide discretionary powers. Dicey recognised that discretion can be exercised in an arbitrary way and this should be avoided to comply with the rule of law.

Everyone must be equal before the law

No person must be above the law. It does not matter how rich or powerful a person is, the law must deal with him in the same way as it would anyone else. Another side of this part of the rule of law is that those who carry out functions of state must be accountable under the law for their actions.

The law must be supreme

This is particularly true in the law of England and Wales in the time of Dicey, as many of the main developments up to that time were through judicial decisions rather than being created by Parliament. Today most laws are through legislation, that is Acts of Parliament and delegated legislation, though judicial decisions do still create law.

2.3.2 Problems with Dicey’s views

A major problem with Dicey’s view of the rule of law is that it conflicts with another fundamental principle, that of parliamentary supremacy. This concept holds that an Act of Parliament can overrule any other law. The concept also holds that no other body has the right to override or set aside an Act of Parliament.

So under the rule of law there should be no arbitrary power on the part of the state, yet under parliamentary supremacy Parliament has the right to make any law it wishes and these can include granting arbitrary powers to the state.

Also, statutes passed by Parliament cannot be challenged through judicial review. This is different from some other countries where the legislative body is subject to the rule of law, so that laws passed by them can be challenged in the courts.

Another problem is that equality before the law in Dicey’s theory refers to formal equality. It disregards the differences between people in terms of wealth, power and connections. Real equality can only be achieved if there are mechanisms in place to address these differences. For example, the cost of taking legal cases to court is very high. In order to allow the poorest in society to be able to enforce their rights and so be equal under the law, it is necessary to have some form of state help in financing their case.

Dicey’s view of the rule of law is based on abstract ideas. This makes it difficult to apply in real-life situations.

2.3.3 Other views

Von Hayek, an academic economist, who also wrote on the inter-dependence of economics and institutions, agreed with Dicey that the key component of the rule of law is the absence of any arbitrary power on the part of the state. However, von Hayek thought that the rule of law had become weaker. His reason for this was that, provided actions of the state were authorised by legislation, any act in accordance with this legislation was lawful. He also pointed out that the modern state is directly involved in regulating economic activity and this is in conflict with the rule of law.

Another academic, Joseph Raz, a professor of law at Oxford in the late twentieth century and early twenty-first century, recognised that the rule of law was a way of controlling discretion rather than preventing it completely. He saw the rule of law as of negative value, acting to minimise the danger of the use of discretionary power in an arbitrary way. He thought that the key point which emerged from the rule of law was that the law must be capable of guiding the individual’s behaviour.

He set out a number of principles which come from this wider idea. Some of these are:


•  There should be clear rules and procedures for making laws.

•  The independence of the judiciary must be guaranteed.

•  The principles of natural justice should be observed; these require an open and fair hearing with all parties being given the opportunity to put their case.

•  The courts should have the power to review the way in which the other principles are implemented to ensure that they are being operated as demanded by the rule of law.



Within our legal system there have been changes in the twenty-first century which support these principles. A major example is the Constitutional Reform Act 2005 which recognised the rule of law and the importance of the independence of the judiciary. Section 1 of that Act states:

This Act does not adversely affect –


a  the existing constitutional principle of the rule of law; or

b  the Lord Chancellor’s existing constitutional role in relation to that principle



While s 3(1) states:

The Lord Chancellor, other Ministers of the Crown and all with responsibility for matters relating to the judiciary or otherwise to the administration of justice must uphold the continued independence of the judiciary.

For more on the independence of the judiciary see Chapter 19.

These safeguards in the Constitutional Reform Act 2005 show the importance that is attached to the rule of law.


[image: ]

Look Online

Look up the Constitutional Reform Act 2005 on www.legislation.gov.uk. What other changes were introduced by the Act?
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Figure 2.5 Comparing views of the rule of law



Lord Bingham’s views

Lord Bingham, who had held the post of Lord Chief Justice and then become Senior Law Lord in the House of Lords, gave a lecture in 2006 at the Centre for Public Law on the rule of law.

In this lecture, ‘The Rule of Law’ he pointed out that although the Constitutional Reform Act 2005 specifically states that it ‘does not adversely affect the existing constitutional principle of the rule of law’, the Act does not define the rule of law.

Lord Bingham put forward a definition, the essence of which was that:


“all persons and authorities within the State, whether public or private, should be bound by and entitled to the benefit of laws.”



He went on to consider points which were essential in the rule of law. These included:


•  the law must be accessible and, so far as possible, intelligible, clear and predictable

•  questions of legal right and liability should be resolved by the application of law

•  the laws of the land should apply equally to all, save to the extent that objective differences justify differentiation

•  the law must afford adequate protection of fundamental human rights

•  means must be provided for resolving, without prohibitive cost or inordinate delay, civil disputes which the parties are themselves unable to resolve

•  ministers and public officers must exercise power conferred on them reasonably and in good faith

•  adjudicative procedures provided by the State should be fair.



2.3.4 The rule of law and law making

The rule of law is very important when it comes to law making. The process by which laws are made must be open and fair.

In the English legislative system, Acts of Parliament have to be passed by both Houses of Parliament. In practice the government of the day usually has a majority in the House of Commons. So most proposed new laws will be passed by the House of Commons, although there will be debate on all contentious issues which can lead to changes being made.

The House of Lords exercises a check on the law-making process as all new laws have also to be passed by them. One area where the House of Lords has consistently voted against change in the law has been in relation to allowing trial in the Crown Court without a jury.

The government can also make regulations through statutory instruments (delegated legislation). As these regulations do not always have to be considered by Parliament as a whole, there are several checks on this method of law making. First, Parliament must pass an Act granting power to make regulations. Then Parliament also has various powers to scrutinise and check the regulations. Finally, the regulations can be challenged in the courts through the process of judicial review to make sure that they have not gone beyond the powers granted by Parliament.

See Chapter 17 at section 17.2 for more information on control of delegated legislation.

2.3.5 The rule of law and the legal system

The way in which the legal system works is also covered by the rule of law. One of the most important points is that every defendant in a criminal case must have a fair trial. Trial by jury is seen as an important factor in maintaining fairness and protecting citizens’ rights.

Another very important point is that no person can be imprisoned without a trial. In countries where the rule of law is disregarded, people, often opponents of the government, are likely to be detained without a trial.

Civil justice system

The rule of law is also important in the civil justice system. Ordinary people need to be able to resolve their disputes effectively through the civil justice system. This means that the system should be free from discrimination. It must also be free from corruption and not improperly influenced by public officials. Our system is trusted and recognised for being impartial.

The civil justice system should be accessible and affordable. This point is open to debate as there have been major cuts to public funding of cases in the past 20 or so years. At the same time the costs of taking civil cases to court has increased. People of modest means are unlikely to be able to afford to take a case to court. However, there has been an increase in alternative ways of resolving civil disputes which are much cheaper to use.

See Chapter 4 for details on Alternative Dispute Resolution.

The rule of law and substantive law

Substantive means the law in the different areas of law. There is the substantive law of criminal law which sets out the definitions of the various criminal offences. There is the substantive law of tort which sets out what rights and responsibilities people owe to each other in everyday life. The substantive law of contract lays down the rules on such issues as when a contract is formed, what events may make that contract void or voidable and what will breach a contract. The substantive law of human rights sets out the various rights that individuals are entitled to expect.

Whatever the area of substantive law it is important that the rules recognise that people have key rights and that the laws are not oppressive.

Criminal law

Many criminal laws are aimed at protecting people such as murder, manslaughter and non-fatal offences against the person. Other offences are aimed at protecting property, such as theft, burglary or criminal damage. Other offences can be aimed at preventing disruptive behaviour and protecting public order. There are also regulatory offences aimed at such issues as preventing pollution, ensuring that food sold in shops is fit for human consumption and a wide range of driving offences aimed at safety on the roads.

For all offences the law has to be clear and the prosecution has to prove that the defendant has committed the offence. All offences also have a stated maximum penalty and the courts cannot impose a higher penalty. In fact in nearly all cases the penalty imposed will be much lower than the maximum allowed.

Law of tort

Many torts are aimed at protecting people and their property and give the right to claim compensation for damage caused by breaches of the law. Unlike criminal law, where the prosecution is nearly always brought by the state, it is the person affected by the tort who claims. For example, if one person drives negligently and knocks down a pedestrian, that pedestrian has the right to claim compensation for his injuries.

One of the problems is that public funding for making claims in tort through the courts is no longer available. This means that although everyone has the right to claim, so there appears to be equality before the law, in fact financial problems can make it difficult for many people to claim. ‘No win, no fee’ agreements can be used to fund such cases, but there are still problems.

See Chapter 11, section 11.3.2 for more on legal aid.

Contract law

Contract law recognises that, in most cases, people should be free to make what agreements they wish. However, it does recognise that consumers may have very little choice when making contracts with businesses and that there is not really equality between the parties. In order to bring about greater equality, contract law provides some rights for consumers.

The Sale of Goods Act 1979 is one such example as it creates an implied term that items bought must be of satisfactory quality and fit for their normal purpose. In this way contract law supports real equality in the law. Another example is the Consumer Protection Act 1987 which gives consumers much wider rights where they are injured or their property is damaged by faulty goods. The Act allows any consumer to claim, not just the buyer of the goods. So where an item is bought as a present for another person, that person can claim if there is a fault in the goods which causes him injury.

Also the Consumer Rights Act 2015 has further increased the protection consumers have when making a contract with a business. This now includes rights where the contract is for the supply of digital content. This is also an example of the law being created to keep up with changes in technology.

Human rights law

Human rights law supports the rule of law in many ways. For example, all rights must be applied without discrimination. The European Convention on Human Rights sets out the right to liberty. This right should only be taken away where it is in accordance with the law, such as imprisoning someone who has been found guilty of murder. The Convention also states that there is a right to a fair trial. This Convention was made part of our law by the Human Rights Act 1998.

So the rule of law is central to any legal claim.
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Tip

When discussing the rule of law, use examples from the different areas of law.
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Summary


•  Development of English law




•  The earliest source of law was custom.

•  The common law was developed from custom and the decisions of the judges.

•  Equity developed to fill in the gaps in the common law.

•  Today most law is made by Acts of Parliament.

•  Judges still have a role in the interpretation of statutes.




•  Common law and civil law systems




•  Common law systems are based on decisions of the judges.

•  Civil law systems are based on a code of laws.

•  The reason for the use of different systems is historical, with Western European countries using a civil law system and England (and areas to which England took its system) using a common law system.




•  The rule of law




•  The rule of law is important in a democratic country.

•  All people are subject to and accountable to law that is fairly applied and enforced.

•  There is equality before the law.

•  Dicey held that there were three elements that created the rule of law:




–  an absence of arbitrary power on the part of the state

–  equality before the law

–  supremacy of ordinary law.




•  FA von Hayek stated: ‘Stripped of all technicalities the Rule of Law means that the government in all its actions is bound by rules fixed and announced in advance.’

•  Joseph Raz recognised that the rule of law was a way of controlling discretion rather than preventing it completely.

•  Lord Bingham held that the key feature of the rule of law was that all persons and authorities should be bound by and entitled to the benefit of laws.

•  The process by which laws are made must be open and fair.

•  Both criminal and civil justice systems must be fair.

•  The rule of law is an important element in all areas of substantive law.
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Chapter 3

Civil courts
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After reading this chapter you should be able to:


•  Have a basic understanding of the County Court and High Court, their jurisdictions and pre-trial procedures

•  Understand the track system used in the courts

•  Have an understanding of the appeal system and appellate courts

•  Evaluate the civil courts



[image: ]



3.1 Civil cases

As already stressed in Chapter 1, it is important to understand the differences between civil cases and criminal cases. A basic definition for civil claims is to say that these arise when an individual or a business believes that their rights have been infringed in some way. Some of the main areas of civil law are contract law, law of tort, family law, employment law and company law.
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Key terms

Civil claims – claims made in the civil courts when an individual or a business believes that their rights have been infringed in some way.
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As well as dealing with different areas of law, the types of dispute that can arise within these areas are equally varied. A company may be claiming that money is owed to it (contract law); this type of claim may be for a few pounds or for several million. An individual may be claiming compensation for injuries suffered in an accident (the tort of negligence), while in another tort case the claim might not be for money but for another remedy such as an injunction to prevent someone from building on disputed land. Other types of court orders include the winding up of a company which cannot pay its debts or a decree of divorce for a marriage that has failed. The list is almost endless.

When a dispute occurs, it is normal to try to resolve it by negotiating with the other person/business or by trying another method of dispute resolution.
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The Royal Courts of Justice



See Chapter 4 for details on other methods of dispute resolution.

The two courts in which civil cases are dealt with are:


•  the County Court

•  the High Court.



The types of cases they deal with are explained below.

3.2 Civil courts

3.2.1 County Court

There are about 200 County Courts, although the current government is planning to close about 50 of these. The County Court can try nearly all civil cases. The main areas of jurisdiction are:


•  all contract and tort claims

•  all cases for the recovery of land

•  disputes over equitable matters such as trusts up to a value of £350,000.



Cases in the County Court are heard by a Circuit Judge or a District Judge. On very rare occasions it is possible for the judge to sit with a jury of eight. This will only happen for defamation cases or for the torts of malicious prosecution or false imprisonment.

3.2.2 High Court

The High Court is based in London but also has judges sitting in several towns and cities throughout England and Wales. It has the jurisdiction (power) to hear any civil case and has three divisions, each of which specialises in hearing certain types of case. These divisions are the Queen’s Bench Division, the Chancery Division and the Family Division.

Queen’s Bench Division

This is the biggest of the three divisions. It deals with contract and tort cases where the amount claimed is over £100,000, though it can hear smaller claims where there is an important point of law.

Cases are normally tried by a single judge, but there is a right to jury trial for fraud, libel, slander, malicious prosecution and false imprisonment cases. A jury is very rarely used. If a


Chancery Division



•  insolvency, both for companies and individuals

•  the enforcement of mortgages

•  disputes relating to trust property

•  copyright and patents

•  intellectual property matters

•  contested probate actions.





Family Division



3.3 Pre-trial procedures


3.3.1 Pre-action protocols


3.3.2 Which court to use
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3.3.3 Issuing a claim
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3.3.4 Defending a claim





3.4 The three tracks




1  The small claims track – for disputes under £10,000, except for personal injury cases where the limit is at the time of writing £1,000. NOTE there are proposals to increase this limit to £5,000.

2  The fast track – for straightforward disputes of £10,000 to £25,000.

3  The multi-track – for cases over £25,000 or for complex cases under this amount.




3.4.1 Small claims


3.4.2 Fast track cases
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3.4.3 Multi-track cases



•  identifying the issues at an early stage

•  encouraging the parties to use Alternative Dispute Resolution if this is appropriate

•  dealing with any procedural steps without the need for the parties to attend court

•  fixing timetables by which the different stages of the case must be completed.





[image: ]




1  Anika has bought a television set with a built-in DVD player costing £370 from a local electrical superstore. The DVD player has never worked properly, but the store has refused to replace it or to refund the purchase price to Anika. She wishes to claim against the store. Advise her as to which court to start the case in and how she should go about this. Also explain to her the way in which the case will be dealt with if the store defends it and there is a court hearing.

2  Samuel has been badly injured at work and alleges that the injuries were the result of his employer’s failure to take proper safety precautions. He has been advised that his claim is likely to be worth £300,000. Advise him as to which court or courts could hear his case.

3  Sadiq has had an extension to his house built. It cost £50,000. Two months after the extension was finished it was found that the work had been defective and there was a serious problem with damp. It cost £12,000 to put the problems right. Advise him as to which court he should start the case in.
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3.5 Reform of the civil courts



•  be just in the results it delivers

•  be fair in the way it treats litigants

•  offer appropriate procedures at a reasonable cost

•  deal with cases at a reasonable speed

•  be understandable to those who use it.





3.5.1 The effect of the Woolf reforms




•  Alternative Dispute Resolution is not used enough

•  costs of cases have continued to increase – in particular, costs in fast track cases are often far greater than the amount claimed

•  the courts are still under-resourced – in particular the IT systems are very limited.



3.5.2 Further reforms





1  that there should be an out-of-hours private mediation service in the County Court and

2  that an online court should be set up.



Online court
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3.6 Appeal routes in civil cases


3.6.1 Appeals from the County Court



•  if the case was heard by a District Judge, then the appeal is to a Circuit Judge in the same County Court

•  if the case was heard by a Circuit Judge, then the appeal is to a High Court Judge.



Second appeals




a  the appeal would raise an important point of principle or practice, or

b  there is some other compelling reason for the Court of Appeal to hear it.
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3.6.2 Appeals from the High Court



Further appeals
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3.7 Evaluation of using the civil courts

3.7.1 Advantages of using the courts



1  The process is fair in that everyone is treated alike. The judge is impartial.

2  The trial is conducted by a legal expert with the decision being made by a judge who is an experienced and qualified lawyer.

3  Enforcement of the court’s decision is easier as any decision made by a court can be enforced through the courts.

4  There is an appeal process with specific appeal routes from decisions made in the courts, so, if the claimant is not happy with the decision, it is usually possible to appeal against it.

5  It may be possible to get legal aid, although legal aid for civil cases has been considerably reduced. There are still a few types of case where it is available in the courts (see Chapter 11, section 11.3.2). Legal aid is not usually available in tribunals or other methods of dispute resolution.
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3.7.2 Disadvantages of using the courts



1  Cost – the costs of taking a case to court are often more than the amount claimed. In the High Court, the cost can be hundreds of thousands of pounds. For smaller claims, the costs are often more than the amount claimed.

2  Delay – there are many preliminary stages to go through that add to the length of a case. Even after the case is set down for hearing at court there is still a long wait – usually about one year for larger claims before the case is heard in court. The total of all this can mean that some cases are not finished for years.

3  Complicated process – there may be compulsory steps to be taken before a case is started in court. For example, for some types of case, the parties must use set pre-action protocols and give the other party certain information. When a case is started in court, there are forms to be filled in and set procedures to follow. These are all set out in the Civil Procedure Rules. All of this makes it complicated for an ordinary person to take a case without legal advice and help.

4  Uncertainty – there is no guarantee of winning a case. The person losing a case may have to pay the other side’s costs. This makes it difficult to know how much a case is going to cost in advance. Delays in cases can also add to uncertainty and cost.
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•  Civil cases are heard in the County Court or the High Court.

•  Claims are started by filing a claim form N1, setting out what is claimed and why.

•  If a case is defended it is allocated to one of three tracks:




•  small claims

•  fast track

•  multi-track.




•  The Woolf reforms:




•  brought in the three-track system

•  gave judges more responsibility for managing cases

•  simplified documents and procedures

•  created a single set of rules.




•  Future proposals for reform include:




•  a mediation service to be available in the County Court

•  an online court.




•  Appeals from the County Court:




•  Appeal from a decision by a District Judge is heard by a Circuit Judge.

•  Appeal from a decision by a Circuit Judge is heard by a High Court Judge.




•  Appeals from the High Court:




•  normally go to the Court of Appeal (Civil Division)

•  ‘leapfrog’ appeal straight to the Supreme Court is possible where there is an issue of national importance or the case raises issues of sufficient importance.




•  Advantages of using the courts are:




•  fair process

•  judge is a legal expert

•  easier to enforce decision

•  appeal system available

•  legal aid available for some cases.




•  Disadvantages of using the courts are:




•  cost

•  delay

•  complicated

•  uncertain.
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Bound by European Court | Since 1972 all courts in England and Wales are bound by the European Court of Justice
of Justice

Bound by Supreme Court | This is because the Supreme Court is above the Court of Appeal in the court hierarchy. Also

and the former House of | necessary for certainty in the law. The Court of Appeal tried to challenge this rule in Broome v

Lords Cassell (1971) and also in Miliangos (1976). The House of Lords rejected this challenge. The Court of
Appeal must follow decisions of the Supreme Court/House of Lords

Bound by its own past | Decided by the Court of Appeal in Young’s case (1944), though there are minor exceptions (see
decisions below). In Davis v Johnson (1979) the Court of Appeal tried to challenge this rule but the House of
Lords confirmed that the Court of Appeal had to follow its own previous decisions

Exceptions Comment

Exceptions in Young's case | The Court of Appeal need not follow its own previous decisions where:

« there are conflicting past decisions

« there is a House of Lords/Supreme Court decision which effectively overrules the Court of Appeal
decision

« the decision was made perincuriam (in error)

Limitation of per incuriam | Only used in 'rare and exceptional cases’ (Rickards v Rickards (1989))

Special exception for the | If the law has been 'misapplied or misunderstood (R v Gould (1968))
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Immunity from suit

Cannot be sued for decisions they make in
cases, even if they make a mistake
Sirros v Moore (1975)

Allows a judge to perform his duties
without fear of repercussions

Independence from the executive

Judicial independence is guaranteed under
s 3 of the Constitutional Reform Act 2005

The Lord Chancellor and other
ministers must not seek to influence
particular judicial decisions

Independence from case

Must not try any case where they have any
interest in the issue involved
Pinochet case (1998)
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when making dec
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Level of mens rea

Explanation

Case/Example

Intention (specific
intent)

‘A decision to bring about, in so far as it lies within the accused’s power,
[the prohibited consequence], no matter whether the accused desired that
consequence of his act or not"

Mohan (1975)

Recklessness (basic
intent)

The defendant must realise that there is a risk of the consequences occurring
and decide to take that risk

Cunningham (1957)

Negligence

A failure to meet the standards of the reasonable man

Adomako (1994)
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ELIZABETH II c.18

Lords Spiritual (Women) Act 2015

2015 CHAPTER 18

An Act to make time-limited provision for vacancies among the Lords
Spiritual to be filled by bishops who are women. [26th March 2015]

E IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the authority of the same, as follows: —

1 Vacancies among the Lords Spiritual

(1) This section applies where—
(a) avacancy arises among the Lords Spiritual in the House of Lords in the
10 years beginning with the day on which this Act comes into force,
(b) at the time the vacancy arises there is at least one eligible bishop who is
a woman, and
(c) the person who would otherwise be entitled to fill the vacancy under
section 5 of the Bishoprics Act 1878 is a man.

(2) If at the time the vacancy arises there is only one eligible bishop who is a
woman, the vacancy is to be filled by the issue of writs of summons to her.

(3) Ifat the time the vacancy arises there are two or more eligible bishops who are
women, the vacancy is to be filled by the issue of writs of summons to the one
whose election as a bishop of a diocese in England was confirmed first.

(4)  In this section “eligible bishop™ means a bishop of a diocese in England who is
not yet entitled in that capacity to the issue of writs of summons.

(5) The reference in subsection (1) to a vacancy does not include a vacancy arising
by the avoidance of the see of Canterbury, York, London, Durham or
Winchester.
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STEP ONE Determining the offence category

The court should determine the offence category using the table below

Category 1 | Greater harm (serious injury must normally be present) and higher culpability

Category2 | Greater harm (serious injury must normally be present) and lower culpability;

o lesser harm and higher culpability

Category3 | Lesser harm and lower culpability

The guidelines then give factors which indicate higher or lower culpability. They also give factors
to help decide the level of harm.

STEP TWO Starting point and category range

Having determined the category, the court should use the corresponding starting points to reach a sentence within
the category range below. The starting point applies to all offenders irrespective of plea or previous convictions.

A case of particular gravity, reflected by multiple features of culpability in step one, could merit upward adjustment
from the starting point before further adjustment for aggravating or mitigating features, set out below.

Offence category | Starting point (applicable to all offenders) | Category range (applicable to all offenders)
Category 1 1 year 6 months’ custody 1-3 years' custody

Category 2 26 weeks' custody Low level community order — 51 weeks' custody
Category 3 Medium level community order Band A fine - high level community order
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Jury equity:
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Perverse verdicts:
Randle and Pottle (1991)
RvKronlid (1996)

Open system of justice
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Media influence
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Taylor and Taylor (1993)

Secrecy of the jury room protects jurors from pressure

Secrecy means that:
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« the jury’s understanding of the case cannot be checked
(Mirza (2004))

Exception: Complete repudiation of oath (Young (Stephen)

(1995)); extraneous material used (Karakaya (2005))

Impartiality
Having 12 members with no direct interest in the case should
cancel out any bias
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custody
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2 Commencement, extent and short title
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(3) This Act may be cited as the Lords Spiritual (Women) Act 2015.
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In an action against the state, individuals can rely on a Directive which has
not been implemented

Francovich v Italian Republic (1991)

Individuals can claim compensation from the State for losses caused by the
State’s failure to implement a Directive

Van Gend en Loos (1963) ECJ has right to decide whether EU law or national law prevails
Costav ENEL (1964) EU law takes precedence over national law
Factortame case (1990) EU law takes precedence over national law even where the Member State
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2008 No. 3130
DANGEROUS DRUGS
The Misuse of Drugs Act 1971 (Amendment) Order 2008
Made 10th December 2008

Coming into force — 26th January 2009
At the Court at Buckingham Palace, the 10th day of December 2008
Present,
The Queen’s Most Excellent Majesty in Council

In accordance with section 2(5) of the Misuse of Drugs Act 1971 a draft of this Order has been laid before
Parliament after consultation with the Advisory Council on the Misuse of Drugs and approved by a resolu-
tion of each House of Parliament.

Accordingly, Her Majesty, in exercise of the powers conferred upon Her by sections 2(2) and 2(4) of that
Act, is pleased, by and with the advice of Her Privy Council, to order as follows:

Citation, commencement and revocation

1.—(1) This Order may be cited as the Misuse of Drugs Act 1971 (Amendment) Order 2008 and shall come
into force on 26th January 2009.

(2) The Misuse of Drugs Act 1971 (Modification) (No. 2) Order 2003 is revoked.

Amendments to the Misuse of Drugs Act 1971

2—(1) Schedule 2 to the Misuse of Drugs Act 1971 (which specifics the drugs which are subject to control
under that Act) is amended as follows.

(2) In Part 2 (Class B drugs)—

(a) in paragraph 1(a), after “Amphetamine” insert—

“*Cannabinol

Cannabinol derivatives

Cannabis and cannabis resin”;

(b) after paragraph 2 insert—

“2A. Any ester or ether of cannabinol or of a cannabinol derivative.”; and

() in paragraph 3, for “or 2" substitute *, 2 or 2A™.

(3) In Part 3 (Class C drugs) the following words are repealed —

(a) in paragraph 1(a), “Cannabinol”, “Cannabinol derivatives” and “Cannabis and cannabis resin”; and

(b) in paragraph 1(d), “or of cannabinol or a cannabinol derivative”.

Judith Simpson
Clerk of the Privy Council
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introduces will be passed

New governments may repeal
o alter laws made by a previous
government

Public
opinion/
Media

Strong public opinion or media reports can
lead to a change in the law

Public opinion and the media
play an important role in
highlighting issues of social
concern

Responding too quickly to high-
profile incidents may lead to
poorly drafted law

Media can be accused of
manipulating the news and
creating public opinion

Pressure
groups

Groups with a particular interest can bring
issues to the attention of the general
public and law makers

Raise important issues
Wide range of issues is drawn
to the attention of Parliament

Trying to impose their will on the
majority

Pressure groups may have
conflicting interests

Lobbyists

People who meet MPs in the lobbies of
Parliament in order to persuade them
to support their cause, often by asking a
question in Parliament

Brings issues to Parliament’s
attention
Anyone can lobby their MP

Big businesses use professional
lobbyists, giving them more
influence than the general public
Led to the cash-for-questions
affair
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principle

Case

Outcome

Contributory negligence is a part
defence

Sayers v Harlow UDC (1957)

Damages reduced if claimant has partly caused
her own injuries

Amount of contributory negligence
decided by the judge

OConnell v Jackson (1972)

Froom v Butcher (1976)
Stinton v Stinton (1993)

No crash helmet — 15%

No seat belt - 20%

Taking a lift from drunk driver 33%%

To consent, claimant must have a full
understanding of the nature of the
actual risk

Stermer v Lawson (1977)

No consent as the claimant had not been
properly shown how to use the motorbike, and
did not appreciate the risks

To consent, claimant must have had a
free choice in accepting risk of injury

Smith v Baker (1891)

The claimant had complained about the risks and
had no choice but to continue work

No consent if claimant is acting under
a public duty

Haynes v Harwood (1935)
Ogwo v Taylor (1987)

Police or fireman did not consent to injury when
doing their public duty

Consent in medical treatment

Sidaway v Governors of the
Bethlem Royal and Maudsley
Hospitals (1985)

Not every possible risk has to be explained before
valid consent can be given

Consent only available if following
orders

IC1 Ltd v Shatwell (1965)

A claimant ignoring his employer's instructions
and not following statutory rules cannot use the
defence of volenti

Consent only available if a tort has
been committed

Wooldridge v Sumner (1963)

Although the rider owed a duty of care there was
no negligence and volenti could not be argued
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Setup

By the Law Commissions Act 1965

Personnel Chairman and four other Commissioners
Support staff

Function To keep the law under review with a
view to its systematic development and
reform, including codification and repeal

Recent reforms | Coroners and Justice Act 2009 abolishing

following Law | defence of provocation

Commission | Criminal Justice and Courts Act 2015

reports creating offences of jury misconduct in
using the internet
Consumer Rights Act 2015 giving
consumers the legal right to reject
faulty goods

Successrate | First 10 years 85%

Second 10 years 50%

Since improved

Overall (1965-2016) 6% of reform
reports became law
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Duty of care Donoghue v Stevenson (1932) You must take reasonable care not to injure your
neighbour

General principles Caparo v Dickman (1990) Injury or damage has to be reasonably
foreseeable

There must be proximity of relationship
It must be fair just and reasonable to owe a duty
of care

Reasonably foreseeable Kent v Griffiths (2000) Ambulance took unreasonable time to arrive and
take patient to hospital

Proximity of relationship Bourhill v Young (1943) Woman heard accident and suffered shock when

saw blood on road

McLoughlin v O'Brian (1982) Mother suffered shock when saw injured family
in hospital

Fair just and reasonable to owe | Hill v Chief Constable of West Yorkshire Not fair, just or reasonable for police to owe a
aduty (1990) duty to member of public not known to them
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Case

Facts

Law

Bushells case (1670)

Ajury refused to convict Quaker activists
They were fined and imprisoned
They were released after an appeal

The jury makes the decision on the facts
The judge must not challenge that decision

Ponting’s case (1984)

A civil servant leaked information to an MP
The jury refused to convict him even though the
judge ruled he had no defence

Ajury is independent and if it decides cases
on the basis of fairness, its decision cannot be
challenged

RvMirza (2004)

One juror complained that the other members of
the jury had shown racial bias in coming to their
decision

Discussions in the jury room are secret and the
court will not normally inquire into them

Rv Young (Stephen)
(1995)

Four jurors held a séance to try to contact two
murder victims and find out who had murdered
them

The court was able to inquire into what had
happened as it was at a hotel where the jurors
were staying and not in the jury room discussions

RvKarakaya (2005)

A juror did an internet search on the defendant
and brought the printed out results into the jury
room

The court could inquire into this as outside
information had been used in the jury room

RvTwomeyandothers | There was a serious attempt at interfering with | Section 44 of the Criminal Justice Act 2003
(2009) the jury and three previous trials had collapsed | applied and a retrial was ordered by judge alone
KSVR (2010) There was an effort to interfere with the jury, but | An application under s 44 of the Criminal Justice

it had only occurred because jurors and members
of the public were taking breaks in the same area

Act 2003 for trial without a jury was refused
The approach was opportunistic rather than a
deliberate targeting of jurors
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Actus reus

Mens rea

Offence

Defence

Criminal liability
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Civil cases

Criminal cases

Purpose of the | To uphold To maintain law and
law the rights of order: to protect
individuals society

Person The individual Usually the state

starting the | whose rights have | through the Crown

case been affected Prosecution Service

Legal name for | Claimant Prosecutor

that person

Courts County Court Magistrates’ Court

hearing cases | High Court Crown Court

Standard of | The balance of | Beyond reasonable

proof probabilities doubt

Person/s Judge Magistrates in

making the Magistrates’ Court

decision Ajudge and jury in
Crown Court

Decision Liable or not liable | Guilty (convicted) or

not guilty (acquitted)

Powers of the
court

Usually an award
of damages
(compensation)
Other remedies
are also possible
e.g. injunctions

Prison, community
order, fine
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Barristers

Solicitors

Legal executives

Training and
qualifications

Degree: if not in law then must pass
GDL

Bar Professional Training Course
Pupillage

Degree: if not in law then must pass GDL
Legal Practice Course
Training contract

Professional Higher
Diploma in Law
Work for at least five
years

Role Self-employed in chambers OR Private practice in solicitors’ firm OR Work in a solicitors’
employed employed firm OR in other legal
Mostly court work Wide variety of work mostly office-based | organisation
Also write opinions and draft Contracts, leases, wills, conveyancing Similar work to solicitors
documents Direct access by clients Deal with more
Briefed by solicitors May brief a barrister where it is necessary | straightforward matters
Direct access by clients in civil cases | to go to court
Advocacy Full ights of audience in all courts | Automatic rights of audience in Very limited rights of
Magistrates’ Court or County Court audience: applications in
Can get advocacy qualification to do cases | undefended cases
in higher courts Can obtain advocacy
certificate to make
some applications in
Magistrates’ Court or
County Court
Queen's Can apply to become a QC afterat | If have an advocacy qualification can apply
Counsel least ten years in practice to become a QC after at least ten years in

Will then do more complicated cases

practice
Will then do more complicated cases
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Date  Countries joining Comment

1957 Belgium, France, These are the founder
Germany, Italy, members
Luxembourg, The Treaty of Rome signed
Netherlands

1973 | Denmark, Ireland, UK passes the European
United Kingdom Communities Act 1972

on joining

1981 Greece

1986 | Portugal, Spain

1995 | Austria, Finland, Sweden

2004 | Cyprus, Czech Republic,
Estonia, Hungary,
Latvia, Lithuania, Malta,
Poland, Slovak Republic
and Slovenia

2007 Bulgaria, Romania

2013

Croatia
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Law. Norms of behaviour
Can change instantly Develop over time
Must be obeyed Ought to be obeyed

Are enforced by the courts

Are enforced by disapproval
of the community

Are obligatory and apply to
everyone

Are voluntary and apply only
to those who accept them






OEBPS/images/106-1.gif
Theft / Robbery Murder |

|

g J






OEBPS/images/102-1.gif
Source

Fact

Comment

Help line

Civil Legal Advice — government run

Nearly 160,000 calls in year

Citizens Advice Bureaux

Operates in about 2,500 locations throughout
the country

Provide advice to about 2.5 million people a year

Law centres.

Funding cuts have reduced numbers

Operate in disadvantaged areas

Trade unions

Offer members free legal advice

Usually only for work-related issues, but may
also include personal injury cases

Schemes run by lawyers

Solicitors may offer a free half-hour interview
Bar Pro Bono Unit

London based but will advise on any area of law
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Person or risk factor

| Judgment

Professionals/experts

Bolam v Friern Barnet Hospital
Management (1957)

Professionals judged according to standards in profession

Learners. Nettleship v Weston (1971) Learners judged at the standard of the competent, more
experienced person

Children and young Mullin v Richards (1998) Judged at standard of the defendant’s age at the time of

persons the accident

Vulnerable victim

Paris v Stepney Borough Council (1951)

Has claimant any special characteristics to be taken
account of?

Size of risk

Bolton v Stone (1951)

Greater care to be taken f higher chance of injury

Cost of precautions

Latimer v AEC (1954)

Risk involved is balanced against the cost and effort of
taking precautions

Knowledge of danger

Roe v Minister of Health (1954)

Haley v LEB (1965)

If risk not known at the time of accident, can be no
breach

If high risk of injury the standard of care is higher

Public benefit (utility)

Watt v Hertfordshire (1954)

Greater risks can be taken in emergency situations

Day v High Performance Sports (2003)

Duty of care not breached in view of emergency
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The common law

Case/Statute

The law was originally not to deliberately cause harm

Because of the harshness of this rule as it applied to children, a duty of common humanity to
trespassers was introduced

Addie vDumbreck (1929)
BRBoard v Herrington (1972)

Scope of the duty under the Occupiers’ Liability Act 1984 Case/Statute
Duty is owed if: s1(3)
(a) [occupier] is aware of the danger or has reasonable grounds to believe it exists; s1(4)

(b) he knows or has reasonable grounds to believe that the other is in the vicinity of the
danger concerned or that he may come into the vicinity of the danger (in either case,
whether the other has lawful authority for being in the vicinity or not);

(©) the risk is one against which, in all the circumstances of the case, he may be expected to
offer the other some protection.

The duty owed is to take such care as is reasonable in the circumstances to see that the

trespasser is not injured by reason of the danger

Occupier does not have to wan adult trespassers of risk of injury against obvious dangers

Ratcliff vMcConnell (1999)

Occupier does not have to warn adult trespasser against obvious risks if trespasser enters at
unforeseeable time of day or year

Donoghue v Folkestone
Properties (2003)

Occupier does not have to spend lots of money in making premises safe from obvious
dangers

Tomlinson v Congleton Borough
Council (2003)

Occupier will not owe a duty to trespasser he does not expect to enter premises

Higgs v Foster (2004)

Occupier does not owe a duty for danger he is unaware of

Rhind v Astbury Water Park
(2004)
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Case Brief facts Law

Moloney (1985) D shot step-father in ‘quick on | Foresight of consequences is not intention; it is evidence of intention
the draw’ incident

Hancock and Miner dropped lumps of The greater the probability of a consequence, the more likely it is that

Shankland (1986) | concrete onto road, killing taxi | the consequence was foreseen and if that consequence was foreseen
driver. the greater the probability is that that consequence was also intended

Nedrick (1986) Poured paraffin through letter Jury not entitled to infer the necessary intention unless sure that death
box, causing fire in the house in | or serious bodily harm was a virtual certainty and that the defendant
which a child died appreciated this

Woollin (1998) | Threw baby at pram, causingits | The direction in Nedrick should not use the word ‘infer". Instead, the jury
death should be told it is entitled to find intention

Re A (2000) Doctors wanted to operate on | Court thought that Woollin made it law that foresight of consequences
conjoined twins but knew this | is intention
would cause one of them to die

Matthews and Threw V into river where he Woollin meant that foresight of consequences is not intention. It is a

Alleyne (2003) | drowned rule of evidence. If a jury decides that the defendant foresaw the virtual

certainty of death or serious injury then it is entitled to find intention
but it does not have to do so
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Definition

of delegated | Law made by bodies other than Parliament, but with the authority of Parliament through an enabling or
legislation parent Act

Types of delegated legislation | Made by Examples

| Orders in Council Made by Queen and Privy Council | The Misuse of Drugs Act 1971
(Amendment) Order 2008

Statutory instruments Made by government ministers | Codes of Practice under PACE

By-laws Made by local authorities or public | Local parking regulations

corporations
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STATUTORY INSTRUMENTS

2016 No. 719
PENSIONS

The Employers’ Duties (Implementation) (Amendment)
Regulations 2016

Made - - - 7th July 2016
Laid before Parliament 11th July 2016
Coming into force - - Ist October 2016

The Secretary of State makes the following Regulations in exercise of the powers conferred by
sections 29(2) and (4) and 30(8) of the Pensions Act 2008(a):

Citation and commencement

1. These Regulations may be cited as the Employers’ Duties (Implementation) (Amendment)
Regulations 2016 and come into force on Ist October 2016.

Amendment of the Employers’ Duties (Implementation) Regulations 2010

2.—(1) The Employers’ Duties (Implementation) Regulations 2010(b) are amended as follows.
(2) In regulation 5 (transitional periods for money purchase and personal pension schemes)—
(a) in paragraph (a) (prescription of first transitional period)—
(i) omit “is five years and three months™; and

(ii) after the words in parentheses, add “, ends on, but includes, 5th April 20187,

aph (b) (prescription of second transitional period), for the words following the
ubstitute “beginning with 6th April 2018 and ending on, but including, 5th April

(3) In regulation 6 (transitional periods for defined benefits and hybrid schemes)—
(a) omit “is five years and three months™; and
(b) after the words “comes into force”, add *, ends on, but includes, 30th September 2017”.
Altmann

Minister of State,
7th July 2016 Department for Work and Pensions

(a) 2008 c. 30. Section 99 defines “prescribed” and “regulations™.
(b) S.L2010/4. Regulations 5 and 6 were amended by S.L 2012/1813.
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Occupiers' liability is covered by two Acts: the Occupiers’ Liability Act 1957 for lawful visitors’
and the Occupiers’ Liability Act 1984 for trespassers

An ‘occupier’ is anybody in actual control of the land Wheat vLacon (1966)

Premises are widely defined and have included even a ladder Wheeler v Copas (1981)

A ‘common duty of care’ is owed to all lawful visitors s2(1)

The duty is to ensure that the visitor is safe for the purposes of the visit s2(2)

An occupier must take extra care for children, who are less careful than adults, and not put extra | s 2(3)

danger or ‘allurements' in their path Glasgow Corporation v
Taylor (1922)

This applies to any foreseeable danger to the child regardless of what injury is actually caused | Jolley v London Borough of
Sutton (1998)

Although it is assumed that parents should keep control of young children Phipps v Rochester
Corporation (1955)

A person carrying out a trade or calling on the occupier's premises must prepare for the risks Roles v Nathan (1963)

associated with the trade

The occupier will not be liable for damage which is the result of work done by independent
contractors if:

a it is reasonable to entrust the work Haseldine v Daw (1941)
b a reputable contractor is chosen Woodward v Mayor of
c the occupier is not obliged to inspect the work Hastings (1945)

Itis possible to avoid liability where:

a adequate warnings are given Raev Mars (1990)
b exclusion clauses can be relied on - subject to the Unfair Contract Terms Act 1977
¢ defences of consent or contributory negligence apply
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Case name

Facts

Legal principle

Wheat v Lacon (1966)

Visitor fell down stairs and died

Occupier is the person with control over the premises.
There can be more than one occupier with control

Laverton v Kiapasha Takeaway
Supreme (2002)

Customer injured in shop

The premises do not have to be completely safe. The
occupier has to make the premises reasonably safe for visitors

Glasgow Corporation v Taylor
(1922)

Child poisoned by berries growing
on bush in park

Occupier has to protect child visitors from allurements

Phipps v Rochester Corporation
(1955)

Young child injured when falling
into a trench

Occupier can expect parents to supervise very young
children

Jolley v Sutton LBC (2000)

Teenager injured when playing on
boat on council’s land

Occupier is liable for injuries suffered by children that are
reasonably foreseeable

Roles v Nathan (1963)

Chimney sweeps killed when
working in industrial chimney

Occupier can expect workmen to appreciate and guard
against risks that are incidental to their work
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Case

Facts

Law

Constanza (1997)

D wrote 800 letters and made phone calls to V/

Written words can be an assault if they cause V to
fear immediate violence

Smith v Chief
Superintendent
(Woking) (1983)

D looked through Vs bedroom window late at night

Fear of what D would do next was sufficient for the
actus reus of assault

Tuberville v Savage
(1669)

D put hand on sword and said ‘Were it not assize
time, | would not take such language from you'

Words can prevent an act from being an assault, but
it depends on the circumstances

Collins v Wilcock | A police officer held a woman's arm to prevent her | Any touching may be a battery, and always is if
(1984) walking away there was physical restraint
Wood (Fraser) v An officer took hold of W’s arm to check his This was a battery by the police and W was entitled
DPP (2008) identity to struggle to release himself
FaganvMPC D, unknowingly, stopped his car with awheelon | The actus reus of assault can be an ongoing act so
(1968) a policeman’s foot and refused to move when that the complete offence is committed when D
requested forms the mens rea
DPPVK (1990) D put acid in a hand drier — the next person to use | An indirect act can be the actus reus of assault
it was sprayed with acid
DPPv Santa- D failed to tell a policewoman that he had a needle | An omission is sufficient for the actus reus of assault

Bermudez (2003)

in his pocket — she was injured when she searched
him
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State the
relevant rule of
negligence —
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Explain key
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‘Apply the law
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1o the facts of
the problem and
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conclusion
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Pre-legislative process

Green Papers
White Papers
Consultation

Legislative process

Advantages and
disadvantages of
legislative process

Influences on law
making

First reading

Second reading

Committee stage

Report stage

Third reading

Same procedure in the other
House

Royal Assent

Advantages

Democratic

Allows full reform of law
Consultation before Bill is
presented to Parliament
Discussion in both Houses during
legislative process
Disadvantages

Long process

Limited parliamentary time may
prevent some laws from being
reformed

Acts can be long and complex
Wording of an Act may be
difficult to understand and lead
to court case on interpretation
of meaning

Not possible to include all the
detail needed, may need to use
delegated legislation

Political policies
Public opinion/media
Pressure groups
Lobbyists

Law Commission
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Does, or will, your claim include any issues under the Human Rights Act 19987

Particulars of Claim (attached)(to follow)

Statement of Truth
*(I believe)(The Claimant believes) that the facts stated in these particulars of claim are true.
*1am duly authorised by the claimant to sign this statement

Full name

Name of claimant’s legal representative’s firm

signed position or office held

*(Claimant)(Litigation friend) (if signing on behalf of firm or company)

(Claimant’s legal representative) wdelete as appropriate

T o
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Basic qualifications for jury service
« be aged between 18 and 75

« be an elector and

« have lived in the UK for at least five years

But may be unable to sit for one of the
reasons below

—

Mentally disordered
Cannot sit on a jury
Criminal Justice Act
2003 Schedule 1

Disqualified

Permanently:

« imprisoned for life

« imprisoned for public protection

« seving an extended sentence

« senving a term of imprisonment o five
years or more

For 10 years

Atany time in the last 10 years:

« senved a sentence of imprisonment

« had a suspended sentence passed on
them

« had a community order

« s on bail

Excusal
Fullime senving
members of the forces
may have the right to be
excused

retionary excusal
Where there is a good
reason why the person
cannot sit, e.9. too il
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SUPERIOR JUDGES

Justices of the Supreme Court it in
Supreme Court

e

Lords Justices of Appeal sit in Court of
Appeal

s e

High Court Judges sitin 1 of the 3 divisions

INFERI

10R JUDGES

Circuit Judges sitin the Crown Court and
the County Court

Recorders it part-ime i the Crown Court
and the County Court

District Judges sit
in County Court

District Judges
(Magistrates' Courts)
it in Magistrates’ Courts|






