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				“The Schoolhouse Gate is the first book-length history of Supreme Court cases involving the constitutional rights of schoolchildren, a set of cases that, though often written about, have never before been written about all together, as if they constituted a distinct body of law.”

				—Jill Lepore, The New Yorker

				“Driver has performed a service in assembling the stories of so many important education cases in one encyclopedic, fair and elegantly written volume. It will remain on my desk for years to come.”

				—Dana Goldstein, The New York Times Book Review

				“The involvement of the courts [in schools] is recounted in vivid detail by Justin Driver, who sets out to rescue them from the purgatory to which critics across the political spectrum have consigned them….If you look at the long record of judicial intervention on matters of education, you see that the courts still matter for young Americans.”

				—Jonathan Zimmerman, The New York Review of Books

				“Engaging and absorbing….Driver…calls on schools to challenge the racial and economic inequality in the broader society. He has the audacity to contend that low-income, black, and brown children have an equal right to share space with more privileged students in a system of public education. Anything less would be undemocratic.”

				—Richard D. Kahlenberg, The New Republic

				“Authoritative, original, and insightful….Driver brilliantly analyzes the [Supreme] Court’s precedent-setting cases involving public education and draws on his own personal experience to write with empathy and insight about the children and families involved in these legal dramas.”

				—The National Book Review

				
				“An important and delightfully crafted book.”

				—William Baude, The Volokh Conspiracy

				“Thorough, accessible, and always relevant, this is a valuable service and reference for legal practitioners, educators, parents, and citizens concerned about constitutional rights in the context of public education.”

				—Kirkus Reviews

				“Justin Driver’s extraordinary book, The Schoolhouse Gate, deeply probes the many ways in which our constitutional law, as interpreted by America’s judges, shapes the crucial world of public education—but fails the students for whom that education exists. No one who cares about our nation’s children and thus our country’s future can afford not to read this riveting work.”

				—Laurence Tribe, Harvard Law School, coauthor of Uncertain Justice

				“What a wonderful, engaging, provocative book! Justin Driver contends that federal courts have an essential role to play in expanding the constitutional rights of public school students. Even readers who disagree with some of the book’s conclusions—like myself—and believe that school decisions should instead be left largely to school boards, superintendents, principals, teachers, and parents will be forced to grapple with the powerful historical and legal arguments advanced in this impressive volume.”

				—Judge J. Harvie Wilkinson III, U.S. Court of Appeals for the Fourth Circuit, author of From Brown to Bakke

				“It’s pretty unusual to be moved to tears by a closely argued book on constitutional law. But Driver’s The Schoolhouse Gate is a most unusual book. Written with elegance and passion, Driver’s account of the role of the U.S. Supreme Court in defining the rights of students in our public schools is also an uncompromising work of meticulous scholarship, which will define our understanding of its topic for years to come.”

				—Martha C. Nussbaum, University of Chicago, author of The Fragility of Goodness
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			Introduction

			On June 5, 1940, hours before Katharine Meyer would marry Philip Graham at her family’s sprawling, lavish estate in Mount Kisco, New York, the happy couple joined an intimate collection of friends for what was meant to be a celebratory luncheon. It would have been difficult to envision a more stately location for the gathering, as the property called Seven Springs Farm contained one thousand acres of land and a nearly thirty-thousand-square-foot Georgian mansion, boasting some fourteen bedrooms, three swimming pools, two servants’ quarters, and its own elevator. Despite this grand setting, the pre-wedding luncheon proved anything but festive. Instead, what began as an engaging discussion rapidly descended into a ferocious dispute, with several members of the wedding party—including both bride and groom—excoriating Justice Felix Frankfurter for an opinion that he issued on behalf of the U.S. Supreme Court only two days earlier. Frankfurter—who prior to joining the Court had been a legendary professor at Harvard Law School, where he was also Philip Graham’s beloved mentor—usually relished nothing more than vigorous, even combative intellectual exchange. Indeed, The New York Times would remember Frankfurter as “the greatest talker of his time” and noted, “He loved to argue, his head darting here and there, his hand suddenly gripping the listener’s elbow as he made a point.”1

			In Mount Kisco, however, the silver-tongued Frankfurter received more than he could handle. Even close to six decades after the incident, the ugly scene at Seven Springs remained with Katharine Graham, as she recalled in her memoir, Personal History: “Felix loved and encouraged loud and violent arguments, which everyone usually enjoyed, but this time the argument went over the edge into bitter passion.” Those in attendance reviled Frankfurter’s opinion as “deeply disturb[ing]” and “shock[ing],” she noted. The debate grew so intense, so strained that the groom’s best man dissolved into emotion as he emitted not merely discreet sniffles, but full-fledged waterworks—shedding “great large tears” that he permitted to stream down his crimson cheeks.2 Frankfurter gamely sought to defend his view, but the onslaught provoked the justice to lose his composure, exclaiming that he would never again discuss judicial business in social settings. Katharine Graham recollected that “[t]he argument went on and on,” persisting so long, in fact, that they inadvertently kept the Lutheran minister waiting to perform the ceremony for more than an hour.3 The row did not finally dissipate, she noted, until Frankfurter “grabb[ed] [her] arm with his always iron hand and [said], ‘Come along, Kay. We will go for a walk in the woods and calm down.’ ”4

			
			What legal decision elicited this acrimony on such an improbable occasion? The underlying dispute dated back five years, to a community located roughly two hundred miles southwest of Seven Springs but whose reality stood much further removed still from the heights of Mount Kisco’s rarefied air—in the valleys of Pennsylvania’s coal country. On October 22, 1935, in a small town suitably, if unimaginatively, called Minersville, a ten-year-old public school student named William Gobitis refused to recite the Pledge of Allegiance along with his fifth-grade classmates. When Gobitis’s teacher noticed that he had not joined the others in saluting the American flag, she marched right over and tried to force his arm into the proper position. But Gobitis managed to resist her entreaties, locking his arm into place, with his right hand clutching his pocket. In response, Minersville’s notoriously austere school superintendent, Charles Roudabush, contacted state education officials to ensure that he possessed the authority to expel Gobitis for this brazen act of insubordination. It made no difference to Roudabush that Gobitis attributed his unwillingness to recite the pledge to his faith as a Jehovah’s Witness. As Gobitis subsequently explained in a letter to the school board, he—and many other Witnesses, including his older sister Lillian—interpreted Exodus’s prohibition on worshipping graven images to preclude participation in the ritual. “I do not salute the flag not because I do not love my country,” he explained, “but [because] I love God more and I must obey His commandments.”5 Despite the claim that the pledge requirement interfered with the Witnesses’ right to free exercise of religion protected by the Constitution’s First Amendment, Roudabush nevertheless expelled the Gobitises, ordering them not to return until they were prepared to salute Old Glory.

			
			Although two lower federal courts vindicated the family’s claim, Justice Frankfurter’s opinion for the Court in Minersville School District v. Gobitis maintained that expelling Jehovah’s Witnesses for refusing to recite the pledge did not violate the First Amendment. Portions of Justice Frankfurter’s opinion, in the 8–1 decision, extolled the unifying potential of requiring students around the nation to honor the American flag. “We are dealing with an interest inferior to none in the hierarchy of legal values,” Frankfurter proclaimed. “National unity is the basis of national security….The flag is the symbol of our national unity, transcending all internal differences, however large, within the framework of the Constitution.”6 Ultimately, however, Frankfurter’s reasoning in Gobitis hinged not on the appeal of patriotism but on the overarching principle that it would be improper for the judiciary to reach into public schools, overturning educators’ independent decisions. “The wisdom of training children in patriotic impulses by…compulsions which necessarily pervade so much of the educational process is not for our independent judgment,” Frankfurter warned in a critical passage. “[T]he courtroom is not the arena for debating issues of educational policy….So to hold would in effect make us the school board for the country.”7 The negative consequences of vindicating the Gobitises’ constitutional challenge in this instance ought not be overlooked, Frankfurter insisted, for invalidating Minersville’s expulsions would undermine “the authorities in a thousand counties and school districts of this country,” amounting to the imposition of “pedagogical and psychological dogma in a field where courts possess no marked and certainly no controlling competence.”8 Gobitis concluded, in sum, that judges should mind their own business, and leave educators to the business of molding American minds.

			In Minersville, news of the Supreme Court’s decision stunned the Gobitises. After hearing a radio broadcaster announce the adverse outcome, Lillian and her mother sat speechless in their kitchen for several minutes, paralyzed in disbelief. Their refusal to pledge had long ago transformed the Gobitis children into town pariahs, with peers flinging stones in their direction and sometimes shouting, “Here comes Jehovah!”9 The family’s successive victories in lower courts caused them to dismiss any concern that the Supreme Court would not also redeem their sacrifices. “It never really occurred to us that the Court’s decision would be anything but favorable,” Lillian recalled.10 Yet the Court’s rejection hardly signaled the end of their ordeal. Shortly after the decision, a close friend called to warn the Gobitises that vigilantes planned to destroy their family-owned grocery store if they persisted in refusing to salute the flag. Fearing violence, the Gobitis parents hastily arranged for their children to relocate to a safe house, and contacted law enforcement to protect the family’s modest business. Although a state police cruiser parked outside the store evidently deterred the plot for physical destruction, Minersville’s anti-Gobitis contingent soon alighted upon an alternate strategy of damaging the business: a boycott. This economic approach gained enough adherents to inflict serious financial distress on the Gobitises, who were forced to borrow money from relatives simply to pay their mortgage.

			
			The Gobitises were far from the only members of their faith to suffer in the aftermath of Frankfurter’s opinion, as many contemporaneous observers connected a surge of anti-Witness violence to the Court’s legitimation of student salute requirements. The opinion arrived at an especially fraught political moment in American history as patriotic fervor reached a crescendo due to widespread fears that the nation would soon enter World War II. One day before Gobitis appeared, a Gallup poll revealed that 65 percent of Americans anticipated that Germany would attack the United States imminently. American flags sold so briskly during the month of the decision that leading outlets in New York City could not keep the item stocked. Given this frenzied environment, it should hardly be surprising that post-Gobitis the practice of expelling Jehovah’s Witness students for refusing to salute spread dramatically throughout the country. When the Court issued Gobitis, students in fifteen states either had been or were in the process of being expelled due to the saluting controversy. Just three years later, schools had expelled students in every one of the nation’s forty-eight states, totaling approximately two thousand students, virtually all of whom were Witnesses. Some jurisdictions, moreover, followed up on the expulsions by prosecuting Witness parents for contributing to the delinquency of minors, asserting that their children violated compulsory school attendance laws.11

			
			While Gobitis enjoyed approval in much of the country, the media overwhelmingly reviled the opinion, as more than 170 newspapers condemned the opinion, and only a handful of publications praised it.*1 For present purposes, however, the most remarkable aspect of that reaction was that no single passage in Gobitis drew more ire than Frankfurter’s assertion that had the Court invalidated Minersville’s salute requirement, it would have succeeded in transforming the Supreme Court into a national school board. This dismissive sentiment especially rankled periodicals concerned with religious autonomy. Thus, The Christian Science Monitor seized upon Frankfurter’s line to suggest that Gobitis “has…taken a step toward abdicating [the Court’s] position as a constitutional guarantor of freedom of worship.”12 Similarly, in an editorial titled “The Court Abdicates,” The Christian Century insisted that “a question of educational policy may also be a question of fundamental rights,” and noted that “[c]ourts that will not protect even Jehovah’s Witnesses will not long protect anybody.”13 Paul Blakely—writing in the Jesuit magazine America—also contended that Gobitis’s avowed withdrawal from the educational domain succeeded in making school boards all-powerful. “What further restrictions upon the right of parents to direct the education of their children will the States impose?,” Blakely lamented. “We do not know; all we know is that these are hysterical days, and that objectors will find no protection in the Supreme Court.”14

			

			* * *

			This book examines the intersection of two distinctively American institutions: the public school and the Supreme Court. The United States has long exhibited an uncommonly strong belief in the importance of public education and its centrality to national identity. As Adlai Stevenson once remarked, “The free common school system is the most American thing about America.”15 But many other observers have suggested that the nation’s faith in public education may be rivaled only by the faith it places in the judiciary to resolve critical disputes. In the 1830s, Alexis de Tocqueville’s Democracy in America offered what remains the most famous formulation of this idea. “There is hardly a political question in the United States which does not sooner or later turn into a judicial one,” Tocqueville contended.16 Since this statement appeared, the federal judiciary—with the Supreme Court at its apex—has assumed only a more expansive role in American society.

			
			For a long season, however, many observers believed, with Justice Frankfurter in Gobitis, that these two institutions should have nothing to do with each other. Elementary and secondary public schools, the thinking ran, were singularly local endeavors that educators should be free to administer without needing to worry about anything so grand as the Supreme Court’s decisions interpreting the Constitution. Yet, as matters would turn out, Gobitis can be understood as the fulcrum of modern American education law, as the Supreme Court soon began to abandon its traditional noninterventionist approach to public schools. Three years after Gobitis, the Court dramatically reversed course in West Virginia State Board of Education v. Barnette, declaring it unconstitutional for public schools to expel students for refusing to salute the American flag. Directly rejecting Frankfurter’s effort to erect a barrier between schools and courts, Barnette insisted that the Constitution “protects the citizen against the State itself and all of its creatures—Boards of Education not excepted. These have, of course, important, delicate, and highly discretionary functions, but none that they may not perform within the limits of the Bill of Rights.”17 Ultimately, Barnette marked merely the Court’s first meaningful step on the path toward establishing that students retained a wide array of constitutional rights within public schools. Even if those rights do not assume precisely the same contours that minors enjoy outside the public school context, the Court has consistently held that educators cannot disregard the Constitution’s central protections. By 1969, less than three decades after Gobitis, the Supreme Court broadly announced that the era of separate spheres for law and education had ended: “It can hardly be argued that…students…shed their constitutional rights…at the schoolhouse gate.”18

			Although education and constitutional law were once viewed as fundamentally distinct entities, a panoramic view of this area now establishes that, without exploring the extensive interaction of the public school and the Supreme Court, it is impossible to grasp the full meaning of either quintessentially American institution. One cannot plausibly claim to understand public education in the United States today, that is, without appreciating how the Supreme Court’s decisions involving students’ constitutional rights shape the everyday realities of schools across the country. Conversely, one cannot plausibly hope to comprehend the role of the Supreme Court in American society without appreciating how its opinions involving public education reveal the judiciary’s underappreciated capacity for both spurring and forestalling major social change.

			
			At its core, this book argues that the public school has served as the single most significant site of constitutional interpretation within the nation’s history. No other arena of constitutional decisionmaking—not churches, not hotels, not hospitals, not restaurants, not police stations, not military bases, not automobiles, not even homes—comes close to matching the cultural import of the Supreme Court’s jurisprudence governing public schools. Houses of public education, though seldom viewed as legal entities by the general public, claim this mantle due to four closely related reasons.

			The first reason that schools should be deemed our most significant theaters of constitutional conflict is owed to the sheer magnitude of public elementary and secondary education. Today, more than fifty million students attend public schools in the United States, and in order to function they require a few million adults to serve as teachers, administrators, and support staff. Those figures mean that on any given weekday, during school hours, at least one-sixth of the U.S. population can be found in a public school—making it easily the single largest governmental entity that Americans encounter for sustained periods on a near-daily basis. Those ubiquitous interactions are, of course, governed by the constitutional parameters that the Supreme Court and lower courts have articulated for public education. Yet even this large fraction dramatically underestimates the constitutional footprint of public schools; not only does it fail to account for the parents of those students who currently attend public schools, but it also overlooks that the vast majority of adults in the United States are themselves products of those schools. Given that—as the Supreme Court has recognized—the attitudes students develop during their first sustained exposure to governmental authority do not simply vanish on graduation day, moreover, it seems eminently reasonable to hold that everyone in the country has a vested interest in the form that constitutional meaning assumes in public schools.19

			
			Second, the school’s great significance in our constitutional order stems from the fact that cases arising in this setting offer an excellent prism for examining the preceding one hundred years of American history, as the cultural anxieties that pervade the larger society often flash where law and education converge. The legal history of the Court’s educational encounters thus illuminates both the hopes and the fears that have captivated the American people during the last century.

			Consider only a few examples of this phenomenon. In the wake of World War I—when the nation wrestled with how to assimilate its swelling immigrant population—the Court confronted laws that prohibited schools from teaching young pupils in languages other than English and that mandated attendance at public schools (because speaking the mother tongue and attending parochial schools were both thought to shield minorities from “Americanization”). During World War II, the Court contemplated patriotism by weighing whether schools could expel students for refusing to salute the American flag. In the aftermath of World War II, the Court in the 1950s considered anew whether the nation that had so recently toppled Aryan supremacy abroad could allow schools to separate children by race at home. During the 1960s, the Court weighed whether students who opposed the Vietnam War could express their views without facing reprisals from educators. Within that same decade, the Court accelerated its lengthy and ongoing examination of how, in a nation characterized by increasing religious diversity, various religious groups might peacefully coexist within public schools. When the Silent Majority of the 1970s feared that American youth culture had spiraled dangerously out of control, the Court contemplated what limits, if any, should exist on schools that attempt to impose discipline on students through suspensions or corporal punishment. In the late 1970s, as the nation debated the Equal Rights Amendment, the Court weighed whether single-sex public schools could be reconciled with gender equality. During the 1980s, when prominent political figures expressed deep concern about the effects of exposing youngsters to explicit content, the Court entertained cases asking whether a school could punish a student for delivering a speech laced with sexual innuendo and whether a school newspaper could be forced to publish student-written articles addressing teen sexuality. One year after First Lady Nancy Reagan launched her “Just Say No” campaign, the Supreme Court for the first time contemplated what tolls the war on drugs may exact upon students’ privacy rights. The Court has repeatedly visited this same terrain during the twenty-first century, as it has addressed whether exigencies created by the war on drugs can justify subjecting students both to suspicionless drug tests and to strip searches, and limiting their free speech rights.20 In no other sphere of constitutional meaning do the Supreme Court’s major interventions so closely reflect the nation’s larger social concerns.

			
			Third, as the previous paragraph intimated, cases arising from the schooling context involve many of the most doctrinally consequential, hotly contested constitutional questions that the Supreme Court has ever addressed—including lawsuits related to sex, race, crime, safety, liberty, equality, religion, and patriotism. That thumbnail sketch, moreover, omits the Court’s momentous cases addressing the permissibility of massive funding disparities between school districts in the same metropolitan area and efforts to exclude unauthorized immigrants from public schools—among many other contentious lawsuits. Outside the schooling context, cases implicating these various issues contain ample capability of rousing strong emotions. But bringing these matters into the educational arena elevates the temperature higher still, both because the cases tend to involve minors and because of the central place that public schools occupy in the nation’s cultural imagination. The recent legal controversy that exploded over transgender students’ access to restrooms offers but the latest illustration of public schools’ penchant for hosting the most incendiary legal debates that divide American society.

			Katharine Graham’s characterization of the clash at Mount Kisco as “bitter” accurately conveys the intense emotions that have constantly engulfed decisions involving students’ rights. Two well-known figures, writing more than four decades apart, independently invoked this same word when they identified the definitive characteristic of legal disputes in schools. In 1928, the noted intellectual Walter Lippmann—remarking upon the controversies in state courts then raging over teaching evolution—observed that “the struggles for the control of the schools are among the bitterest political struggles,” and claimed further, “It is inevitable that it should be so. Wherever two or more groups within a state differ in religion, or in language and in nationality, the immediate concern of each group is to use the schools to preserve its own faith and tradition.”21 In 1973, Hillary Rodham—then a recent graduate of Yale Law School, affiliated with the Children’s Defense Fund—wrote an article in the Harvard Educational Review that echoed Lippmann’s assessment. “From the first confrontations between parents and the state,” Rodham noted, “education has been the subject of continuous and often bitter struggles, primarily over the proper social role of education and the proper treatment of children within the schools.”22 The last four decades have, if anything, only deepened this statement’s accuracy, as the Court’s subsequent student rights decisions have continued to reveal an unusually powerful capacity for eliciting fervent sentiments in American society. What is true of society generally, moreover, also holds within the Supreme Court’s marble walls. An unusually large percentage of these cases witness justices adopting seldom-used techniques to signal their profound disagreement with the majority—either by reading their opinions from the bench or by omitting the standard claim that they dissent from the majority “respectfully.” It is hardly mysterious why disputes in this arena spark such passion: when we disagree over what the Constitution means in public schools, we engage in an argument that is fundamentally about what sort of nation we want the United States to be.23

			
			The final reason that the public school should be viewed as the preeminent site of constitutional interpretation is that the Supreme Court itself has repeatedly, and convincingly, highlighted the importance of that venue for shaping attitudes toward the nation’s governing document. Beginning in the 1940s, the Court made several high-profile declarations that public schools had a special responsibility to honor constitutional rights; otherwise students would incorrectly conclude that governmental authority had no limits. No one expressed this proposition better than Justice Robert Jackson, when he wrote the Court’s opinion overturning Gobitis in 1943: “That [public schools] are educating the young for citizenship is reason for scrupulous protection of Constitutional freedoms of the individual, if we are not to strangle the free mind at its source and teach youth to discount important principles of our government as mere platitudes.”24 In Brown v. Board of Education, moreover, Chief Justice Earl Warren in 1954 testified to “the importance of education to our democratic society,” before he concluded that permitting racial segregation in schools could harm black students’ “hearts and minds in a way unlikely ever to be undone.”25, *2 Six years later, Justice Potter Stewart wrote an opinion for the Court that explicitly identified the public school as a constitutional setting of paramount import: “The vigilant protection of constitutional freedoms is nowhere more vital than in the community of American schools.”26

			
			In recent decades, however, such sentiments appear more often in the Court’s dissenting opinions than in its majority opinions. Justice John Paul Stevens, for example, advanced this idea in 1985 when he dissented in part from an opinion offering an anemic conception of the Fourth Amendment’s protection against unreasonable governmental searches in the context of public schools. “The schoolroom is the first opportunity most citizens have to experience the power of government,” Stevens wrote. “Through it passes every citizen and public official, from schoolteachers to policemen and prison guards. The values they learn there, they take with them in life. One of our most cherished ideals is the one contained in the Fourth Amendment: that the government may not intrude on the personal privacy of its citizens without a warrant or compelling circumstance. The Court’s decision today is a curious moral for the Nation’s youth.”27 Transforming public schools into Constitution-free zones, Justice Stevens sagely warned, was dangerous because when today’s students become tomorrow’s adults, they may well retain their anemic understanding of constitutional protections. That risk, if realized, would harm the nation as a whole by distorting the relationship between citizens and their government. The Fourth Amendment, alas, represents only one of many constitutional areas where the Court has in recent decades taught student-citizens regrettable lessons about our constitutional protections.

			Given the vast significance of judicial opinions regarding students’ constitutional rights, one might suspect this body of decisions has been explored ad nauseam. Yet this volume is the first effort to present this narrative in its full range—providing portraits of the students and their families who have challenged school policies in the most important disputes, distilling the decisions in a manner accessible to a general audience, placing those decisions in their relevant historical context, and evaluating critically how existing legal doctrine should change in the future.*3

			
			The absence of such a book is lamentable because many citizens harbor deep interests in constitutional law and public education but lack a firm grasp of how the one informs the other. Various subcommunities have certainly scrutinized discrete aspects of the material canvassed in the pages that follow. But those fragmented approaches by definition cannot yield work that adequately wrestles with the mass of cases involving students’ constitutional rights. Instead of viewing this body of law as a coherent whole, a wide array of groups—including educators, judges, lawyers, legislators, pundits, and scholars—have fractured that body into its component parts. Decisions arising from the school context involving free speech, due process, criminal procedure, racial equality, sex equality, and religion—to name only a few areas—have all been hauled off and placed into their own intellectual silos. Within their various silos, moreover, school cases are often relegated to the margins of some larger animating concern, or are not primarily understood as cases involving students’ rights. Sometimes, school cases do not even make it into the relevant silo at all. This book aims to move beyond these isolated approaches by reconceptualizing students’ constitutional rights as forming a cohesive whole, and in so doing seeks to reinvigorate education law as a field of intellectual inquiry. To be sure, some authors have produced insightful work on important parts of schooling law in recent years; indeed, this book draws upon those scholars’ work where relevant. But no one other than a partisan would seriously maintain that the field of education law consistently claims the attention of many prominent scholars in legal academia. Notably, at several of the nation’s leading law schools, not a single member of the academic faculty regularly offers a class focused on the law of schools.28

			
			If we examine the Supreme Court’s decisions weighing students’ constitutional rights in a holistic fashion, several patterns and themes emerge that elude detection when these issues are viewed in isolation. First, this body of decisions reveals that students and their families who contest school practices must often exhibit deep reservoirs of courage when the Supreme Court addresses their disputes. In most instances, these lawsuits witness genuinely brave families who resist not only the wishes of local educators but also the norms of their surrounding communities. Members of these communities, in response, frequently announce their displeasure with litigants by showering them with an assortment of insults, hate mail, intimidating telephone calls, and even death threats. Thus, even if one disagrees with the underlying constitutional claims, it is often difficult not to admire the students and their families for being willing to stand up for their understandings of the Constitution. Accordingly, in the pages that follow, I endeavor where possible to chronicle the personal ordeals that have habitually accompanied the judicial recognition of students’ constitutional rights. Although analysis of constitutional law often veers toward the arid and the abstract, detailing these concrete personal sacrifices underscores that many otherwise ordinary citizens have exhibited extraordinary valor to make enduring contributions to our constitutional order.*4

			
			Appreciating the toll that litigation exacts on the families of students who contest school policies is critical because members of the Supreme Court themselves have on occasion appeared to lose sight of this essential lesson. In 2004, the Court heard oral argument in a case from Northern California, where Michael Newdow, an atheist, contended that having his daughter’s class recite “under God” as part of the Pledge of Allegiance violated the First Amendment’s Establishment Clause. The Court dubiously invoked a legal technicality to avoid reaching a decision on the merits in the case, and in so doing suggested that Newdow had behaved imprudently by filing a lawsuit that thrust his daughter into the fiercely contested issue. According to the Supreme Court, the “most important” considerations leading it to sidestep the case’s underlying question included that the lawsuit “implicates the interests of a young child who finds herself at the center of a highly public debate over…the propriety of a widespread national ritual, and the meaning of our Constitution.”29

			Yet the logic of this argument sweeps much too broadly. After all, many of the Court’s important decisions involving schools have similarly placed minors in the middle of an intense national dispute over the meaning of constitutional rights. To take the foremost example, Oliver Brown thrust his seven-year-old daughter, Linda, into the teeth of a raging debate over racial equality when he agreed to challenge the constitutionality of segregated schools in Topeka, Kansas, during the 1950s. The same criticisms, moreover, could easily have been leveled at both the Barnette family for challenging the flag-salute mandate during the height of World War II, and the Tinker family for refusing to accept educators’ efforts to censor student speech protesting the Vietnam War in Des Moines, Iowa, during the 1960s. However one assesses the merits of Newdow’s basic legal claim, it seems bizarre to construe the controversial nature of his lawsuit as somehow rendering his actions verboten; it comes closer to the mark to view Newdow as participating in an honored American tradition.

			Second, surveying the full scale of this jurisprudence highlights the futility of the many reflexive objections that have resisted the Supreme Court’s involvement in ensuring that public schools comply with constitutional requirements. Such objections have arisen on virtually every occasion that the Court has vindicated students’ constitutional rights, and typically assume one of three primary variants: the Constitution does not expressly mention “education,” therefore the student’s claim must fail; public schools are quintessentially local endeavors, therefore the federal government should not interfere with this domain; and the judiciary lacks the requisite knowledge to monitor public schools, a task that properly belongs in the hands of principals, school boards, or elected officials.

			
			Each of these three broad objections is, however, vulnerable to targeted counterarguments. Regarding the Constitution’s omission of the word “education,” this feeble effort to construe constitutional meaning—what might be termed the “Control+F” theory of constitutional interpretation—cannot possibly justify transforming schools into places where the nation’s foundational document goes unrecognized. In reaction to southerners’ protests during the 1950s asserting that Brown lacked legitimacy because the Constitution lacked the magic word, Professor Alexander Bickel offered perhaps the pithiest response: “Of course the Constitution does not mention education. Nor does it mention an Air Force, but the President’s title to the commander-in-chief in the air as well as on land is not consequently the less.”30 This epigram suggests that Brown’s invalidation of racially segregated schools was lawful because the Constitution proscribes governmental action and public schools are plainly covered subunits of larger governmental entities.

			Regarding the invocation of federalism, whatever authority this argument once wielded, the notion that Washington, D.C., plays no role in educational matters has long since been abandoned. Dating back to at least the 1980s, presidents of both parties have sought (often successfully) to influence aspects of elementary and secondary education policy. Going back even further still, Congress has appropriated significant sums to public schools in order to shape educational approaches at the local level. If the judiciary suddenly announced a total retreat from the educational sphere, it would become the only branch of the federal government to vacate the field. Joel Klein, the former chancellor of New York City’s Department of Education, recently dispatched the federalism claim with notable vigor: “The historically quaint notion that communities should control their kids’ education—long a hobby horse of conservatives who fear anything originating from the federal government—has led neither to active citizen involvement nor to real experimentation at the local level.”31, *5

			
			Regarding judges’ alleged incompetence to adjudicate school litigation, it seems worth observing that members of the Supreme Court—as a result of having once been students themselves—possess much richer experiences with schools than they do with many contexts that consistently appear on their docket. Justices do not, for instance, usually spend much time walking police beats before ascending to the bench; yet the Court cannot, of course, permit that inexperience to prevent it from interpreting the Constitution to regulate the conduct of law enforcement officers. Justice Jackson in Barnette memorably defeated this expertise-based objection by noting that at least sometimes the Constitution compels the judiciary to enter schools: “We cannot, because of modest estimates of our competence in such specialties as public education, withhold the judgment that history authenticates as the function of this Court when liberty is infringed.”32, *6

			Yet perhaps the most powerful response to these habitual complaints assumes the general form, rather than the particular: the Supreme Court’s extensive jurisprudence vindicating students’ constitutional rights—ranging over a period of several decades and touching on a multitude of constitutional provisions—establishes that generic objections to its involvement in this arena simply have not carried the day. As a descriptive matter, then, the broad noninterventionist position toward public schools would constitute a demand for radically reassessing a major area of constitutional law. When courts entertain students’ constitutional challenges in the future, they should do so fully aware that the judiciary’s long-standing and deep-seated involvement in this sphere complicates the instinctual protests holding that judges should avoid engaging with schools.

			
			This claim should not, of course, be mistaken to contend that the Constitution resolves every dispute that arises within public schools. That view is nothing less than absurd. Take only two of the many potential schoolhouse quarrels where the Constitution plays no role: students who dislike their grades have no cognizable right under the Fourteenth Amendment’s Due Process Clause to challenge their marks; nor do students assigned to write a paper about the American Revolution—who would prefer to tackle the Cuban Revolution—have a legitimate claim to their preferred topic under the First Amendment’s right to free expression. While many excellent reasons exist for refusing to recognize these matters—and many others besides—as posing live constitutional questions, modern judges should not automatically retreat to prefabricated claims of nonengagement with schools. Had their predecessors invoked such canned reasoning, our nation’s public schools would look very different—and far worse. It may well be, as two scholars recently asserted, “that the courtroom is rarely the optimal venue for education policymaking.”33 The real question, however, is not whether the courtroom offers the ideal forum for school reform, but whether it has been the necessary forum. Judge J. Skelly Wright pressed this point ably in an opinion involving students’ constitutional rights in 1967. “It would be far better…for these great social and political problems to be resolved in the political arena by other branches of government,” Wright noted. “But these are social and political problems which seem at times to defy such resolution. In such situations, under our system, the judiciary must bear a hand and accept its responsibility to assist in the solution where constitutional rights hang in the balance.”34

			The third theme that emerges from assessing the judiciary’s school jurisprudence through a wide lens is the vast importance of the overall contributions to American society that the Supreme Court has made in the course of protecting students’ constitutional rights. This claim would once have been wholly unremarkable, simply applying to the discrete field of education law what constitutional scholars assumed was accurate as a general proposition. During an earlier era, legal academics frequently asserted—without marshaling any real evidence—that the Court had transformed the nation on a wide array of topics by extending constitutional protection to disfavored groups and causes. More recently, however, several distinguished scholars have succeeded in revising that assessment, contending that the Court was hardly the mighty institution that older professors held as an article of faith. Upon examination, these revisionist scholars insisted, the Court’s salient decisions almost invariably ratified (rather than resisted) public opinion, and should be viewed as the reflection of national consensus or the anticipation of an emerging national consensus. This revisionist band of scholars observed that the Court’s decisions invalidating measures often did not challenge the legislative landscape across the country, as the prior generation had believed, but instead typically tackled practices found in a handful of states—which they labeled “outliers.” While this revisionism might have begun as a relatively small intellectual movement, its views have now become dominant within legal academia, and gained purchase in popular circles as well.35

			
			Scrutinizing the broad jurisprudence involving students’ constitutional rights succeeds in complicating this revisionist school’s unduly frail conception of the Supreme Court’s capacity for shaping American society. Indeed, if constitutional professors from earlier times were wrong to believe that the institution could achieve almost anything, today’s revisionist legal scholars are incorrect to suggest that it can accomplish virtually nothing. Consider some of the Court’s many momentous interventions in this area that offer meaningful complications to the prevailing conception. In some instances, the available polling data and other contemporaneous indicators reveal that the Court’s opinions vindicating those interests ran counter to the preferences of national majorities. This dynamic occurred when the Court upheld students’ free speech rights in the 1960s and afforded students due process rights before they could be suspended or expelled from school during the 1970s. Relatedly, in other instances, the Court’s decisions invalidated practices found throughout the country, not merely those concentrated in isolated pockets. This dynamic transpired when the Court rejected statutes that prohibited teaching in languages other than English during the 1920s and school requirements to salute the American flag in the 1940s. Thus, far from imposing the consensus values of the American people and invalidating outliers, it often seems more accurate to view the Court’s decisions vindicating students’ constitutional rights as overcoming popular sentiment.

			
			Even if the Court strikes down practices found in only a small number of states, moreover, it is severely mistaken to construe those judicial invalidations as representing insignificant acts in shaping our constitutional order. Thus, for example, when the Court invalidated Oregon’s measure requiring all students to attend public school in the 1920s, or when it struck down Kentucky’s requirement that classrooms display the Ten Commandments during the 1980s, or when it nullified Texas’s measure excluding unauthorized immigrants from attending public school in that same decade, those statutes were the only ones of their kind in the nation. Yet contemporaneous evidence in all three instances suggests that the Court’s actions extinguished those flickering statutory sparks before they could become a genuine blaze, as—if left unchecked—other states would have sought to enact similar policies, potentially causing substantial harm to the nation’s constitutional values.

			Two of the Supreme Court’s most prominent interventions in history—its invalidation of racially segregated schools and its invalidation of teacher-led prayers—also succeed in complicating the revisionists’ general conception. Contrary to those accounts, Brown v. Board of Education cannot convincingly be construed primarily as either the ratification of an emerging national consensus on racial equality or the invalidation of outlier legislation. Instead, the best available evidence indicates that racial attitudes—even in the supposedly enlightened North—were a good deal more ambivalent and conflicted than revisionist scholars typically allow. If the North were nearly as committed to racial egalitarianism as revisionist scholars suggest, one would have expected that integrationist project to bear a good deal more fruit than it did before the Court banned race-conscious student assignment plans in 2007. In addition, while some revisionists correctly concede that the Court’s opinions banning teacher-led prayers in public schools encountered major opposition during the 1960s, they then quickly proceed to alternate ground, noting that those decisions were routinely flouted, most often in the South. Yet fixating on the Court’s failure to achieve universal and immediate adherence to those decisions has succeeded in obscuring the extent to which they earned widespread adherence immediately, and nearly universal implementation over time. In a testament to the revisionist mindset’s gravitational pull within the legal community today, one scholar has recently emerged to contend that even the Court’s early decisions from the 1960s on teacher-led prayer should not actually be understood as resisting majoritarian preferences.36 As I demonstrate in these pages, however, this latest effort to demonstrate the revisionist account’s absolute supremacy ultimately proves unavailing.

			
			In order to avoid misunderstanding, allow me to emphasize that I in no way seek to restore the older conception of an almighty Supreme Court. To the contrary, revisionists made a valuable contribution by critiquing and dislodging that flawed conception of the Court as colossus. But the revisionist effort has yielded an overcorrection in the opposite direction. Whereas scholars previously erred by portraying the judiciary as omnipotent, revisionists today err by depicting it as impotent. In contrast, this book, attempting to locate the capacious middle ground between these polar conceptions, contends that the Court is neither omnipotent nor impotent, but, simply, unambiguously potent. Thus, although this book trains its focus principally on students’ constitutional rights, my examination of this particular field aims to supplant, inform, and reframe broader conceptions of the Supreme Court’s role in American society.

			Lest readers mistake my portrayal of the Supreme Court’s work in this sphere as embracing a Panglossian vision, I should hasten to add that this book advances many pointed, far-reaching critiques of the prevailing legal order. In recent decades, the Court has often foundered badly in its commitment to vindicating constitutional rights in schools. Since the 1970s, its decisions have frequently risked “teach[ing] youth to discount important principles of our government as mere platitudes,” as Barnette long ago warned, by issuing opinions finding that the following actions taken by educators pass constitutional muster: inflicting severe corporal punishment on students, without providing any procedural protections; searching students and their possessions, without probable cause, in bids to uncover violations of mere school rules; engaging in drug testing of students who are not suspected of any wrongdoing; and suppressing student speech solely for the viewpoint that it espouses.37 The Supreme Court has also stumbled by refusing to review many wrongheaded decisions from lower courts, including opinions that have in recent years upheld repressive restrictions on off-campus speech during the internet age; misguided “zero tolerance” disciplinary policies; degrading student strip searches; permissive search regulations geared toward educators, even though uniformed police officers have now become a common sight in public schools; and the quiet resurgence of single-sex public schools, but only in inner-city communities. Such decisions should, in my view, alarm not only schoolchildren and their parents, but the entire nation because—as the Supreme Court once recognized—it is impossible to disregard the constitutional rights of students without ultimately damaging the republic to which students pledge allegiance.

			
			I harbor no illusions that everyone—or perhaps even any single person—will agree with all of the particular arguments regarding students’ constitutional rights contained in this book. More common ground on these issues may exist, however, than initially seems apparent, as many of the positions I endorse could appeal to a broad coalition that bridges liberalism with the libertarian-inflected vision of limited government now ascendant in some right-leaning circles. Nevertheless, I welcome disagreement with my suggestions, for that will reflect a substantive exchange on how public schools should be reformed to reflect our nation’s foremost constitutional commitments. And serious discourse on these topics has in the recent past been notable primarily for its absence.

			While this book addresses an expansive range of constitutional provisions and controversies, its scope is not limitless. My focus on providing a thorough examination of judicial opinions interpreting students’ constitutional rights within elementary and secondary public schools necessarily means that some peripheral issues will not receive full treatment in these pages. First, the emphasis on students’ constitutional rights indicates that the particular constitutional rights courts have afforded teachers in their capacity as public employees, without direct bearing on their educational responsibilities, claim virtually no attention. Second, the emphasis on constitutional law indicates that student rights arising under various federal statutory laws—including the Bilingual Education Act, the Individuals with Disabilities Education Act (IDEA), and Title IX of the Education Amendments Act of 1972—receive limited analysis. Third, the emphasis on elementary and secondary education indicates that constitutional opinions regulating higher education merit addressing only to the extent that those interpretations are required to understand decisions at the inquiry’s forefront. The minimal treatment of these matters should not be misconstrued as asserting that they are unimportant. To the contrary, each of these issues deserves—and in some instances has already received—a book-length examination of its own. But these matters rest beyond the reach of this project, which even in their absence includes an abundance of thorny matters that require addressing.38, *7

			
			A brief word on the book’s organization, which—as a general proposition—arranges the material thematically and then within those theme-based chapters examines judicial opinions and trends in rough chronological order. Chapter 1 sets the stage by examining the Supreme Court’s earliest constitutional encounters with schools, charting its increased willingness to invalidate state and local educational decisions prior to the close of World War II. The second chapter explores free expression, where students during the 1960s scored a momentous victory in securing their right to speak on contentious topics but have since suffered a series of prominent defeats. Chapter 3 analyzes school discipline, focusing upon procedural safeguards for suspensions and the stubborn persistence of corporal punishment in modern America. In chapter 4, I examine criminal procedure, including when educators may search students’ belongings, conduct strip searches, and impose urinalysis drug testing. The fifth chapter investigates the shifting meaning of equal protection in the context of race, explaining how Brown v. Board of Education—once thought the summit of the nation’s integrationist ideals—now prohibits educators from considering the race of individual students to combat segregated schools. Continuing the examination of equal protection, chapter 6 surveys school-funding disparities, single-sex education, transgender students’ right to access bathrooms congruent with their gender identities, and unauthorized immigrants’ right to access public education at all. Finally, chapter 7 addresses religion, an issue that for many years stood as the most controversial constitutional terrain involving schools but has for a variety of reasons now quietly become an area of relative tranquillity. A brief conclusion follows, identifying the Supreme Court’s significant accomplishments in the schooling domain and the significant obstacles that still remain.*8

			

			* * *

			On occasions when I have presented my ideas about education law at various venues, audience members have—at some point—invariably asked what prompted me to undertake this project. Although the claim may initially sound overstated, it is no exaggeration to maintain that I have been actively contemplating this subject matter for most of my life, dating back to my days as a public school student in Washington, D.C. My earliest explorations of these ideas were not, of course, undertaken with the benefit of a law degree, but the absence of legal training does not render my early, untutored thoughts irrelevant. I grew up in a nearly all-black neighborhood within the city’s Southeast quadrant, east of the Anacostia River—an area that travel guidebooks routinely warned tourists to avoid, citing its penchant for drugs and violence. Although neither of my parents graduated from college, they constantly extolled the importance of education and believed that I would never realize my full academic potential if I attended the local schools. Accordingly, beginning in the fifth grade, my parents received permission for me to attend a public school in upper Northwest Washington, where the educational outcomes were much brighter and the student bodies, not incidentally, were much whiter. Attending school on the opposite side of Washington—about as far away as one could get from my neighborhood, both literally and figuratively—required a lengthy commute that called for a city bus, two different subway lines, and a walk that lasted nearly a mile. This daily journey into Washington’s most privileged segment of society afforded me plenty of time to reflect upon the racial and socioeconomic inequities that exist within even relatively small geographic areas, and to observe how the disparate schools that serve different communities foster those inequities. As an elementary school student in the mid-1980s, moreover, I can distinctly remember learning that the Supreme Court had formally outlawed racial segregation in public schools back in 1954. But I also vividly recall thinking that many schools in my hometown—some located within shouting distance of the Supreme Court’s marble palace—still contained entirely black student populations more than three decades after Brown v. Board of Education. Even to my ten-year-old self, the upshot of this early legal lesson seemed unmistakable: law on the books does not always resemble life in the streets.

			
			No single recollection from my public school years, however, is clearer than the day in ninth grade when I was summoned to the principal’s office at my junior high school—also located in far upper Northwest—to receive a three-day suspension. A few weeks earlier, some friends and I managed to access a liquor cabinet on an overnight field trip and proceeded to get rip-roaring drunk. Although our severe intoxication and its many unkind effects somehow escaped detection during the trip, talk of our exploits gradually spread among our classmates, until word finally reached school administrators. On the fateful Friday afternoon, the intercom repeatedly interrupted classes to beckon first one, then another, and then yet another of my co-conspirators to the principal’s office. I can remember the sinking feeling in my stomach as I waited for the intercom, inevitably, to squawk my name. When I made the long walk to the principal’s office and was instructed not to return to school for three full days, I unsuccessfully attempted to blink away the tears that had quickly formed in my eyes. Although I then styled myself something of a tough young man, the shock of being banished from my school—even for a short while—packed an unexpectedly forceful punch. The white-hot feeling of shame I experienced upon being suspended felt like anything but “a welcome holiday,” which Supreme Court justices have contended characterizes a typical student’s view of suspension. However mortifying my suspension was at the time, though, I now consider myself incredibly fortunate that my schoolboy indiscretion occurred in the late 1980s rather than, say, ten or fifteen years later. In the era of “zero tolerance” policies that swept the nation’s schools during the 1990s, my rash decision to consume alcohol on a school-related excursion would almost certainly have resulted in my expulsion for the remainder of the school year. Had I been expelled, it seems safe to conclude, my life would have been untracked, perhaps irrevocably. The price for adolescents making regrettable, but classically adolescent, mistakes should not amount to their entire future prospects. Yet that is precisely the ill-conceived, pathologically punitive disciplinary system that “zero tolerance” has established in many schools around the nation.

			
			One year after my suspension, my parents enrolled me in an all-boys Catholic high school to begin the tenth grade. Neither one of my parents practiced Catholicism—or any other religion, for that matter—and the high school’s religious component played virtually no role in their determination. Instead, the schooling decision was driven by their firm belief that the environment would provide me with the sturdy academic foundation needed to thrive amid stiff competition in college, a destination they held out less as an ambition than as a presumption. Seven years later, as I neared graduation from Brown University, I felt both immense gratitude for the many outstanding teachers I encountered in public schools and a deep desire to help others achieve uplift through education. These dual sentiments led me to plan on becoming a public school teacher. With this goal in mind, I enrolled in a one-year teacher certification program at Duke University that allowed me, under the supervision of a lead instructor, to acquire experience teaching students at a local public high school. I taught civics to ninth graders and American history to eleventh graders, and found the work enjoyable and rewarding. Indeed, I would have been delighted to teach in public schools for a long time to come. During that year, however, I received a Marshall Scholarship that offered me two years of all-expense-paid study at Oxford University, enabling me to leave North America for the very first time; the opportunity seemed simply too enticing to let pass. I dedicated my time at Oxford to exploring the history of challenges to school-financing disparities by focusing on a Supreme Court decision that weighed the issue in 1973. My desire to comprehend the constitutional underpinnings of that opinion ultimately led to law school and to my career as a constitutional law professor. This project thus simultaneously returns me to my origins and propels me forward, combining as it does my long-standing interest and experience in education with my expertise in constitutional law.

			
			I include these brief autobiographical snapshots here in an effort to address curiosity about the book’s genesis. I do not claim, of course, that my educational experiences should endow the views advanced in this work with increased authority or entitle my arguments to increased deference. This book is not a memoir but something very close to its opposite. My various schooling experiences are pertinent, if at all, only because of what they triggered: a desire both to cast a critical eye upon the momentous body of constitutional law that now shapes the nation’s public schools and to reflect upon how it might be improved. My fondest hope for this volume is that its existence will inspire others to do the same.

		

		
			*1  In a curious twist, The Washington Post—owned by Katharine Meyer’s father—offered one of the few flattering assessments of Gobitis, calling it “skillful [ ]” and even contending that the opinion “detracts nothing” from the Court’s “reputation as a bulwark of civil rights.” “Rights and Privileges,” Washington Post, June 4, 1940, 6. See also “Supreme Court Trends,” Washington Post, June 5, 1940, 10.

			*2  During an oral argument in the set of cases known as Brown v. Board of Education, John W. Davis sought to defend racial segregation in South Carolina’s public schools by echoing Frankfurter’s contested line from Gobitis. Davis asserted, “Your honors do not sit, and cannot sit, as a glorified board of education for the state of South Carolina or any other state.” Richard Kluger, Simple Justice: The History of Brown v. Board of Education and Black America’s Struggle for Equality 675 (2004 ed.) (1975).

			*3  In order to provide relevant historical context, I extensively chronicle the reactions that major Supreme Court opinions generated in a variety of circles, including among educators, elected officials, lawyers, law professors, parents, students, and—most extensively—journalists. By highlighting the media’s assorted reactions to momentous decisions, I heed the counsel of Professor Louis H. Pollak, who long ago suggested that mainstream periodicals offer underappreciated sources of legal understanding. Life magazine, Pollak observed, was “America’s most widely read law review.” Louis H. Pollak, “The Supreme Court Under Fire,” 6 Journal of Public Law 428, 436 (1957). Pollak later served as dean of Yale Law School before ultimately becoming a revered federal judge.

			*4  By foregrounding my analysis of these constitutional disputes with the students and their families, I aim—in some small measure—to keep alive the tradition that attained its highest form in Richard Kluger’s Simple Justice. As Professor Randall Kennedy has appositely noted,

			Kluger’s detailed descriptions of the plaintiffs in the school desegregation cases—their backgrounds, their ties to their communities, their aspirations, their sacrifices—are his most valuable contribution to the Brown literature. The plaintiffs in Brown are often either rendered invisible by commentators or depicted as mere “extras” in a drama starring Earl Warren and, to a lesser extent, Thurgood Marshall. Kluger rightly begins his book by placing the plaintiffs at center stage. By doing so, he underlines the fact that the school desegregation cases emerged not only from the labors of lawyers and Supreme Court justices but also from the efforts of regular folk, many of whom were poor, vulnerable, and unlettered, but all of whom were determined to better their children’s prospects. Brown was not simply a legal declaration from on high. It was also a response to a moral demand from below.

			Randall Kennedy, “Schoolings in Equality,” New Republic, July 5 and 12, 2004, 29, 34.

			*5  It may be surprising to learn Klein began his legal career by serving as a law clerk to Justice Lewis F. Powell Jr., who can justifiably be deemed the patron saint of local control within the field of education law. At Klein’s press conference announcing his taking the helm of New York City’s schools, his evidently strong aversion to federalism arguments did not prevent him from identifying Justice Powell as one of his heroes. See Joel Klein, Lessons of Hope: How to Fix Our Schools 27 (2014).

			*6  Even if one were to limit the inquiry to whether members of the Supreme Court were once students at public schools, the conclusion here would not change. As it turns out, at least a majority of the current Supreme Court justices—including Samuel Alito, Stephen Breyer, Ruth Bader Ginsburg, Elena Kagan, and Anthony Kennedy—attended public school as minors.

			*7  I focus on public schools, of course, because the Constitution overwhelmingly imposes limits on actions taken by governmental entities, rather than on actions taken by private actors. Therefore, private schools need not adhere to the Court’s opinions vindicating students’ constitutional rights. Approximately two million students now attend charter schools, which might be viewed as straddling the public-private divide. Charter schools are publicly funded entities that operate independently of the standard requirements of local public school systems. Although few judicial bodies have considered whether charter schools must afford their students constitutional rights to date, the Constitution is best understood to govern their actions. After all, the Constitution cannot convincingly be construed as merely some piece of bureaucratic red tape. Moreover, the negative consequences that would flow from permitting schools to disregard students’ constitutional rights by delegating their authority are nothing less than breathtaking. See Gillian E. Metzger, “Privatization as Delegation,” 103 Columbia Law Review 1367, 1495–96 (2003); Martha Minow, “Public and Private Partnerships: Accounting for the New Religion,” 116 Harvard Law Review 1229, 1267–68 (2003); and Maren Hulden, “Charting a Course to State Action: Charter Schools and § 1983,” 111 Columbia Law Review 1244, 1248 (2011). For a provocative argument holding that charter schools themselves may, under certain circumstances, be unconstitutional, see Wendy Parker, “The Color of Choice: Race and Charter Schools,” 75 Tulane Law Review 563 (2001).

			*8  Throughout this book, I adhere to the lawyers’ convention of using the name of individual litigants, or other private entities, when shortening the name of cases in which the opposing party is a government entity or official. See, for example, The Bluebook: A Uniform System of Citation Rule 10.9(a)(i), 116 (20th ed. 2015) (“When using only one party’s name in a short form citation, avoid using the name of a geographical or governmental unit, a governmental official, or another common litigant”). Thus, following this method, Tinker v. Des Moines Independent Community School District is shortened to Tinker, not, say, Des Moines Independent Community School District, or even simply Des Moines. For whatever reason, though, the field of education law often honors this rule in the breach. To take only one example, Hazelwood School District v. Kuhlmeier is commonly, though not invariably, reduced to Hazelwood. Compare Morse v. Frederick, 551 U.S. 393, 405 (2007) (using Kuhlmeier as the short form), with William G. Buss, “School Newspapers, Public Forum, and the First Amendment,” 74 Iowa Law Review 505, 507 (1989) (using Hazelwood as the short form). Adhering to the standard convention of case names is advisable, in my view, not only because it may help to decrease the risk of confusion when education law specialists converse with constitutional scholars, but also because it advances my goal of highlighting the students and their families who have challenged the constitutional administration of public schools.

		

	
		
		
			
			1

			Early Encounters with Race, Culture, Religion, and Patriotism

			Prior to the end of World War II in 1945, the Supreme Court seldom issued constitutional opinions involving schools. But what decisions in that domain might have lacked in volume, they more than compensated for in significance. In its earliest decisions exploring the Constitution’s relationship to schools, the Supreme Court addressed crucial topics that would, in various guises, become perennial features of its docket: the desire to maintain racially segregated schools; anxiety regarding the school’s role in fostering cultural assimilation; and the ability of schools to mandate that students conform their behavior to educators’ expectations.

			These momentous early opinions can usefully be divided into three distinct categories that unfolded in rough chronological order. The first set of cases involved two different race-based claims that are most naturally understood as arising under the Fourteenth Amendment’s Equal Protection Clause. In 1899, the Supreme Court in Cumming v. Richmond County Board of Education refused to find that a southern school district’s decision to discontinue its high school for black students violated the Constitution—even though the district continued offering white students access to high school. Twenty-eight years later, the Court in Lum v. Rice refused to find that Mississippi constitutionally erred by assigning a student of Chinese descent to the town’s black school, rather than to its white school. The second set is a trilogy of cases, all decided during the 1920s, where the Court relied upon due process considerations to strike down legislative attempts to assimilate various minorities by regulating nonpublic schools. In 1923, the Court in Meyer v. Nebraska invalidated a state law that prohibited all schools, including private and parochial institutions, from teaching students in languages other than English prior to high school. Two years later, the Court in Pierce v. Society of Sisters determined that Oregon could not, consistent with the Constitution, eliminate private and parochial schools to ensure that assorted minority groups would encounter nonminorities in public school settings. Another two years after affirming the legitimacy of nonpublic schools, the Court in Farrington v. Tokushige invalidated Hawaii’s effort to impose onerous regulations on private language academies in an effort to purge them. The final set of opinions applied the First Amendment to a pair of cases challenging the expulsions of Jehovah’s Witness students for refusing to recite the Pledge of Allegiance. In 1940, the Court upheld measures requiring that all students recite the pledge against a challenge under the First Amendment’s guarantee of free exercise of religion in Minersville School District v. Gobitis, which prompted the Mount Kisco eruption. Three years later, however, the Court reversed course on this question, determining in West Virginia State Board of Education v. Barnette that the compulsory recitation measures violated students’ First Amendment right to free speech.

			
			While each of these opinions merits attention in its own right, the broader arc of the Supreme Court’s early involvement with schools also deserves notice. These decisions evinced an increased willingness of the Court over time to interpret the Constitution
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