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Preface

Early on the morning of Saturday 26 September 1835, Henry Buckler left his home in Islington for work. It was just over two miles to the Old Bailey, where his desk, penknife, quills, inkstand, sand and blotting paper awaited him, but it might have been in a different world. Fields had once separated Islington from the City of London, but these were fast disappearing and many feared that ‘the tumbling up of tumble down houses’ was increasing so rapidly ‘that in a year or two there will be scarcely a green spot for the resort of the inhabitants’.1 However, the Old Bailey stood in the heart of the ancient City of London, with its crooked alleyways, its tenements, courtyards, rookeries and teeming masses, and the first case would be heard in the Old Court at nine o’clock.

Henry was thirty-nine, the father of four children, and he had already been the official shorthand writer at the Old Bailey for nineteen years. It was a skilled profession. People said it took three years to master the complex Gurney system of ‘brachygraphy’, named after one of Henry’s predecessors at the Old Bailey, Thomas Gurney, but Henry could manage the required 140 words per minute by the time he was twenty and in the intervening years he had risen to respectability as a ‘gentleman’ entitled to vote in parliamentary elections and serve on the powerful Vestry Committee at Holy Trinity, Cloudesley Square.

Buckler knew one case that was set to be heard that day would be sensational. The recorder of London, Charles Ewan Law MP, had warned the court about it in the darkest of terms at the beginning of the week. Three men, James Pratt, John Smith and William Bonell, were to be tried for ‘an unnatural crime’. It was sensitive and potentially salacious. Women might be barred from the courtroom. There was a mawkish, prurient excitement about the case. The senior judge, Sir John Gurney, had been itching to get on to it and Law, who had not yet overseen a single hanging in his time as recorder, was intimating that James and John’s offence might lead to the first hanging at Newgate for years – and a double one at that. It was difficult to avoid sensing that Law was pleased.

This presented Buckler with a dilemma. The Corporation of London, which governed the court, stipulated that the details of trials of ‘remarkable indecency or for any unnatural crimes’ should not be published unless they raised an important point of law and had sacked his predecessor for publishing salacious details of another case, so all he could include in the official Proceedings of the Old Bailey were the bare bones – the nature of the offence, the verdict and the sentence. Yet judges sometimes asked for Buckler’s verbatim records to check what a witness had said and the Home Secretary often relied on his records when considering appeals for mercy, so he had to keep full details.

Buckler came up with a clever solution to his quandary. He stuck to the prescribed formula in the official record, but he published a much longer appendix alongside the Proceedings. It is the only appendix he ever printed and from it come the details of the events of 29 August, when James and John were caught having sex in William’s rented room in Southwark and were arrested. Buckler clearly knew this case was special. His appendix means it is possible to reconstruct James and John’s trial. Without it, they would be just another statistic, another notch on the gallows post. And without it we would not be aware of one of the great injustices of British legal history – the judicial murder of two men for adult consensual sex.
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A trial in 1843 at the Central Criminal Court at the Old Bailey, with Henry Buckler taking shorthand notes in the bottom left-hand corner.






Introduction

On 27 March 2010 Jared Cranney and I held hands, exchanged vows and rings and formed our civil partnership in the Members’ Dining Room in Parliament. Two hundred friends attended that first same-sex union to be celebrated in the Palace of Westminster, but so many old portraits grace the Dining Room walls that it felt as if previous generations were also present, and I wondered what the men whose portraits looked down upon us would think of it. Each was a heroic champion of freedom. William Wilberforce, the great anti-slavery campaigner; Richard Brinsley Sheridan, the Irish dramatist who was said to be the greatest public speaker of his time; his great friend and ally Charles James Fox, who supported the revolution in France; John Wilkes, supposedly the ugliest man in England, who was repeatedly thrown out of Parliament for exposing the tyranny of ministers; Edmund Burke, who advocated for the American colonists. Each argued passionately for freedom. Yet they shared England at least briefly with the subjects of this book and supported a system that saw men like James and John hang. How could they not see the hypocrisy of campaigning for emancipation for some and not for all? How could they allow the thread of life to dangle so precariously? Why did they permit reform to be so slow and limited?

That is why I wrote this book – to expose the hypocrisy of an era that was full of calls for supposedly universal liberty, to try and understand what happened to James and John and others like them, and to point out that the freedoms we enjoy today carry no guarantee of permanence. Complacency is no protection against the forces of reaction. You only have to look around the world. Homosexuality remains a criminal offence in thirty-four out of fifty-four countries in the Commonwealth, in large measure thanks to Britain exporting its strict laws across its Empire. Homosexual acts still carry the death penalty in Iran, Brunei, Mauritania, Nigeria, Qatar, Saudi Arabia, Afghanistan, Somalia and Sudan. Mehrdad Karimpour and Farid Mohammadi were hanged in a prison in the north-western city of Maragheh in Iran in January 2022 after spending six years on death row. And even in the United States of America, the ‘land of the free’, Pastor Dillon Awes of Stedfast Baptist Church in Texas believes homosexuals ‘should be sentenced with death. They should be lined up against the wall and shot in the back of the head.’1

I particularly wanted to explore why England has had the most shameful record in Europe. The new French penal code of 1791 did not even mention sodomy, nor did Napoleon’s code of 1804, which rapidly spread around the globe. Yet we did not achieve that for nearly two centuries. Most other nations never executed people for homosexuality, and those that did abolished the practice long before the nineteenth century. Germany’s last case was in 1537, Spain’s in 1647, Switzerland’s in 1662, Italy’s in 1668 and France’s in 1750. Only the Netherlands executed a man for sodomy during the period covered by this book, when Jillis Bruggeman was hanged in 1803. Yet between 1806 and 1835, 404 men were sentenced to death for sodomy in England, of whom 56 were hanged.* Many more were imprisoned or transported. It was the harshest period in our history and we should never forget it.

What inspired that cruelty? Religion played a part. The Church of England was all-powerful. It preached conformity and the law enforced it. For much of this period only practising members of the Church of England could hold public office and candidates for a wide range of posts had to swear an oath that denied transubstantiation, the Catholic tenet that the bread and the wine were transformed into the body and blood of Christ in the mass. Bishops were princes in their dioceses and magnates in the House of Lords. The parish was the only local administrative body. The vicar and churchwardens ran the village school, employed the constable, elected the gravedigger, charged the rates, fixed the sewers, ran the workhouse and doled out relief to the poor, to widows and to orphans. The church separated the deserving from the undeserving poor. It ruled your life from baptism to burial. It offered hope after life and threatened damnation for the impenitent sinner. It enforced obeisance and deference to authority.

By the 1830s this conformity was fraying at the edges. Methodism and other brands of non-conformism had made inroads, and Catholics were allowed to take public office in 1829. But successive waves of religious revival preached that all sexual activity outside marriage was to be abhorred and, panicked by a supposed rising tide of immorality, William Wilberforce and Bishop Beilby Porteus persuaded the king to issue a Proclamation for the Discouragement of Vice in 1787, which had to be read out in every church in the land four times a year and at the start of assizes. It demanded that the authorities be ‘very vigilant and strict in the discovery and the effectual prosecution and punishment of all persons, who were guilty of excessive drinking, blasphemy, profane swearing and cursing, lewdness and profanation of the Lord’s Day, or other dissolute, immoral, or disorderly practices’.2 Wilberforce launched a society to ensure adherence to the Proclamation and in 1802 its successor, the newly formed Society for the Suppression of Vice, pronounced it ‘a truth too evident to be denied … that vice has of late advanced upon us with almost unexampled rapidity’ and was ‘stalking abroad in open day, both in defiance of shame, and of the correction of the laws’.3 Others joined the chorus, railing against ‘libertinism’, ‘the rage of pleasure’ and the ‘vices and licentiousness of mankind’.4

Top of the list of vices was the unmentionable sin of ‘sodomy’ or ‘buggery’. Both words were drenched in bigotry. Sodomy was the more biblical term, as it referred to the sin of the city of Sodom, whose men had supposedly tried to engage in ‘unnatural’ sexual relations. The fact that Genesis chapter 19 could be interpreted as referring to Sodom’s failure to show due hospitality to foreigners, rather than any sexual deviancy, or that the intended victims were angels and no sexual relations actually transpired, was immaterial. As far as the Society was concerned, sodomy was ‘an abomination’. As for the virtually interchangeable term ‘buggery’, most people thought its origins lay in xenophobic religious hostility to a group of Bulgarian heretics, the Bogomils, and their thirteenth-century French counterparts, the Albigensians, who condemned matrimony and were referred to as ‘bougres’.5 Buggery was also a crime, as Henry VIII had made ‘the detestable & abominable vice of buggeri committed with mankind or beest’ a felony punishable by death and dispossession under the Buggery Act of 1533. It was a specific offence. Lawyers argued about what proof was necessary, but it involved anal intercourse, it required penetration and it implied corruption, degeneracy and unnatural deviancy. Even attempting to commit buggery was a crime.

Yet for all the denunciations, there was a bizarre and hypocritical determination never to mention the subject. There were plenty of terms of abuse for homosexuals, including ingle, pathic, chicken hawk, Ganymede, molly, he-she thing, jemmy, catamite, macaroni, margery, madge and poof. Other terms included ‘backgammon player’, ‘indorser’ (from boxing slang for beating a man over the back with a stick) and ‘windward passage’ (for those who navigate the windward passage).6 But politicians, lawyers, judges, clerks and writers jumped through all manner of hoops to avoid anything explicit. The law was crystal clear about this. Seventeenth-century chief justice Sir Edward Coke was scathing on the subject, including it in his analysis of the laws on treason. ‘Buggery is a detestable, and abominable sin’, he wrote, as it is ‘committed by carnal knowledge against the ordinance of the Creator and order of nature’. He ludicrously claimed, without any evidence, that ‘the sodomites came to this abomination … by pride, excess of diet, idleness, and contempt of the poor’, but most importantly, he insisted that it was an offence ‘amongst Christians not to be named’.7 The jurist William Blackstone reiterated the point just over a century later when he noted that ‘the delicacy of English laws … treats [sodomy], in its very indictments, as a crime not to be named’.8 Formal court indictments universally used the same formula: ‘the detestable and abominable crime, among Christians not to be named, called buggery’. This was illogical and hypocritical. How could you be charged with a crime that could not be named? Yet everyone in the criminal justice system adopted the same nonsensical primness. Judges were especially coy. When, for instance, Sir William Garrow presided over the Assizes at Chester in 1814, just after the reading of the Proclamation he drew the jury’s attention to a case they would be trying later in the week. ‘It is for an offence,’ he said, ‘in the noticing of which I shall follow the delicacy of the law, by not calling it by name. It is one of that depravity – that unnatural description – and will come before you attended with evidence of so offensive a nature, as will render the execution of your duty disagreeable and disgusting.’9 When the case came up, he excluded women and children from the court and told the press to refrain from making it public. Warders at Newgate, officials in the Home Office, clerks at the Old Bailey and shorthand writers at the Old Bailey followed suit, refusing even to write out the whole word and inscribing ‘b-gg-ry’ or ‘s-d-y’ instead. This meant that in many sodomy cases all that was recorded of the trial was the name of the criminal, the nameless offence, the verdict, the sentence, the jury and the judge. Thus, the only court record of the trial of David Robertson, the keeper of the Jerusalem Hotel in Charles Street in Covent Garden, reads as follows: ‘was indicted for an unnatural crime. GUILTY, Death. Second Middlesex Jury, before Mr. Baron Graham.’10 Robertson was hanged on Monday 18 August 1806.

Politicians were equally coy. When Sir Robert Peel introduced the Offences Against the Person Bill in the Commons in 1828, which included a clause aimed at making it easier to obtain sodomy convictions, he did not even say the phrase ‘the crime amongst Christians not to be named’, but rendered it in Latin instead. There is one example of a politician defending men convicted of sodomy. Edmund Burke was so incensed by the treatment meted out to Theodosius Reade and William Smith (a plasterer and a hackney coachman) when they were sent to the pillory for ‘sodomitical practices at the Magdalen Coffee-House’11 that he publicly demanded an end to the pillory. Yet even Burke felt the need to say, ‘the crime for which the poor wretches had been condemned was such as could scarcely be mentioned, much less defended or extenuated. The commission of sodomitical practices! a crime of all others the most detestable, because it tended to vitiate the morals of the whole community, and to defeat the first and chief end of society.’12 The Morning Post and the Daily Advertiser nevertheless robustly accused Burke of being ‘unmanly’ for seeking ‘mercy for sodomites’ and ranted that the men’s crime had been ‘shocking to nature’, that the state had been too lenient and that ‘every man applauds the spirit of the spectators [who killed Smith outright], and every woman thinks their conduct right’.13

Some newspapers provided a few details of court cases, but many more made a virtue of drawing a veil over proceedings, claiming that such unspeakable acts could never be detailed. The Public Ledger claimed ‘we cannot particularize the evidence’, when it reported that Richard Oakden was capitally convicted of an unnatural crime at the Old Bailey in 1809.14 The Leeds Mercury said it did not even wish to repeat the name of the crime when reporting a similar trial in 1822 and the Bury and Norwich Post said that a pamphlet vendor called James Watling had attempted to commit an unnatural crime ‘in a way not to be named’.15 Some newspapers expressly criticised others for relating details of such debauchery, complaining that instead of ‘merely noticing the misdemeanour, which would have been the course most consonant not only with public decency, but also with public justice, they gloat on it as a kind of godsend in newsmongery and recur to it with most damnable iteration’.16 This was patently absurd. The uninitiated reader’s interest would have been piqued, but they must have wondered what precisely had happened, while only the more worldly (or ‘depraved’) reader would have understood the coded references.

It had not always been like this. Trial records in the eighteenth century are much more detailed. We know all about Mother Clap’s molly-house because when it was raided in 1726 the court records were replete with information. Newspaper reports were also fuller. The particularly scandalous case of Captain Robert Jones in 1772, for instance, had seen the intimate details rehearsed in several periodicals amid claims that the country was ‘over-run with Catamites’, because the ‘spindle-shanked Gentry’ had only made the Grand Tour ‘to bring home the vices of our Neighbours’ and had therefore imported sodomy from Italy.17 When Samuel Drybutter, a wealthy jeweller and toymaker with a house in Pall Mall, indicated in a coffee house that he sympathised with the convicted sodomite, a barmaid poured hot chocolate down his breeches, a waiter threw him out and a crowd chucked him in the horse-pond. A few days later a pint was thrown in his face, he was basted in front of a fire and rolled in sawdust. Drybutter was remarkably aware of how he was viewed. When some wags presented his name for the post of petty constable of St Margaret’s Westminster in 1771, he told Sir John Fielding, ‘Sir, I think I am not eligible; but supposing I was, I am a very improper man; you know I am the detestation of all mankind.’18 He suffered for such boldness, though. When a soldier denounced him for attempting to pick him up in St James’s Park in 1777, a crowd smashed up his house and beat him so severely that it was said (erroneously) that he died of his injuries.19 Drybutter was unusually open about his preferences, but the point is that although homosexuals were equally violently detested in the eighteenth century, newspapers recounted these stories.

However, something changed around the turn of the century. Moral panic meant that sodomy was dealt with harshly and almost entirely in secret. That strict omerta means that today’s history books make it look as if homosexuality completely evaporated between the molly-houses of the early eighteenth century and the trial of Oscar Wilde, and early nineteenth-century Britain seems a virtually homosexual-free zone. This is infuriatingly ironic. After all, the prosecuting counsel Charles Gill famously asked Oscar Wilde, who was in the dock of the Old Court at the Old Bailey charged with sodomy and gross indecency in 1895, ‘What is the “love that dare not speak its name”?’ It was a reference to a line in a poem by Wilde’s lover Lord Alfred Douglas, but Wilde had used the phrase in a supposedly incriminating letter and he claimed it for his own now, stating, ‘It is beautiful, it is fine, it is the noblest form of affection … There is nothing unnatural about it … That it should be so, the world does not understand. The world mocks at it, and sometimes puts one in the pillory for it.’20 His words convicted him and by the end of the year Wilde was in Reading Gaol serving the maximum sentence, two years with hard labour.

It is therefore hideously paradoxical that in the period covered by this book, buggery was the crime that dared not speak its name.

To the casual eye, the story of James and John is no different from any of the other thirty-eight hangings for consensual homosexual sex from 1800 onwards. They were just two more victims of an era of spectacularly cruel and bloodthirsty prejudice. Yet their story stands out as one of the great injustices of the English justice system on three counts.

The first is laid bare by the contents of a large, battered, tan-coloured book in the National Archives in Kew. For twenty years between February 1817 and July 1837, prison clerks at Newgate Gaol painstakingly dipped their quills in black ink and inscribed in it the names of every inmate sentenced to death at the Old Bailey. Each page has five columns, in which are noted the year, the month
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