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			Preface

			The Congress of the United States, in establishing the National Foundation on Arts & Humanities in 1965 (Pub. L. 89-209, 20 U.S.C. § 951), declared that an “advanced civilization must not limit its efforts to science and technology alone, but must give full value and support to other great branches of scholarly and cultural activity in order to achieve a better understanding of the past, a better analysis of the present, and a better view to the future.” In acknowledging that “democracy demands wisdom and vision in its citizens,” Congress determined that it was necessary that the federal government “foster and support a form of education, and access to the arts and the humanities, designed to make people of all backgrounds and wherever located masters of their technology and not its unthinking servants.” Congress acknowledged that the “arts and humanities belong to all the people of the United States” and found that “to fulfill its educational mission, achieve an orderly continuation of free society, and to provide models of excellence to the American people, the Federal Government must transmit the achievement and values of civilization from the past via the present to the future.”

			Museums serve as depositories of the world’s treasures, and as such, must carry out a special mission to preserve and protect these treasures and to assist Congress in transmitting “the achievement and values of civilization from the past via the present to the future.” In possessing the resources and the knowledge through their professionals to fulfill their special mission, museums must form mutually beneficial relationships with the art world and with individuals and countries that play major roles in the protection and preservation of the natural and cultural heritage. A museum’s unique kinship with “great branches” of artistic, scholarly, and cultural activity, and each museum’s special mission to protect the natural and cultural heritage, mandate that museum officials and personnel possess a knowledge of laws and regulations protecting the arts and humanities and the world’s natural resources and cultural property. The role of museums in promoting and advancing the arts dictates that museum personnel be knowledgeable of laws that protect artistic collections. Further, in protecting and preserving the natural and cultural heritage, museum personnel must be aware of the growing and distinct body of national and international cultural property laws that expound on the ownership, preservation, and protection of cultural property and that protect wildlife and natural resources. This text provides a comprehensive summary of those laws.

			Museum professionals often are respected artists, archaeologists, and anthropologists. They generally have reputations in the sciences, humanities, and arts. However, their exceptional expertise in these fields does not prepare them for the complicated, recurring, sometimes mundane, and often multitudinous legal, tax, and governance issues that will confront them in their role of managing and operating a museum. Museum professionals must make daily decisions that will have significant legal and tax consequences, but in failing to recognize a legal or tax issue, a museum professional may not address a problem sufficiently and in advance to avoid unintended and often harmful results. When museum professionals do seek counsel, they may discover the problem can no longer be solved in a favorable manner. In addition, the lawyer may not be familiar with laws that are particularly relevant to museum operations. Thus, the museum director may find it difficult to communicate with counsel and may find that solutions to their problems are not readily available. Museum professionals also must monitor the daily activities of a museum to avoid jeopardizing the museum’s tax exempt status, but most would not recognize a tax problem. In addition, these professionals frequently find themselves ill-equipped to deal with the difficult personnel problems related to supervising museum employees. The purpose of this text is to furnish museum professionals and personnel with a guide to recognizing, addressing, and preventing legal and tax complications. The book provides a comprehensive coverage of the laws and tax provisions that affect museum operations through a simple and concise discussion of these laws as well as a practical application of the laws to specific situations through examples and case studies taken from actual events.

			Part I (Chapters 1–4) provides museum officials and personnel with an understanding of the laws, regulations, and tax provisions that affect museum operations on a daily basis. Although the reader may find material in these chapters to be less interesting than, and not as piquant as, the discussions in Parts II and III, the chapters in Part I may prove to be the most useful because they furnish museum personnel with the valuable guidance they need to meet daily, recurring governance issues. By supplying a basic understanding of the legal principles that apply to the different types of museums, a comprehensive study of the first four chapters will provide a substantial working knowledge of the legal and tax principles needed to operate a museum properly. These chapters should bring about a recognition and understanding of basic governance principles that will provide a foundation to address concepts and problems in the later chapters. For example, the first four chapters include a discussion of legal and ethical standards governing the roles and responsibilities of directors and trustees of nonprofit organizations. One chapter considers conflict of interest transactions. Another chapter discusses laws relating to personnel as well as possible liability for the tortious actions and activities of employees, guards, and volunteers. Two chapters cover rules and procedures to obtain and maintain tax exempt status; the tax provisions relating to donations to museum collections; a summary of accounting rules to provide an understanding of accounting records and reports; and a discussion of funding opportunities and the unrelated business taxable income concept, to include the tax treatment of revenue generated from museum gift shops, snack bars and cafeterias, travel tours and advertising, and investments, such as rental income, royalty income from licensing agreements, sales of mailing lists, and affinity credit card arrangements. The tax chapters are lengthy and cover somewhat complex tax issues; thus, they are not easy reading. Still, a museum professional must recognize basic tax issues to assure the museum maintains its tax exempt status. Although a museum would not owe any income taxes as a tax exempt entity (unless it has unrelated business taxable income), the federal government will have substantial controls over its activities because it is tax exempt. The museum professional must keep and preserve substantial information and records to demonstrate the museum’s financial accountability as well as to maintain its tax exempt status.

			Part II (Chapters 5–8) provides guidance in managing and protecting collections. It includes a discussion of legal issues relating to acquisitions, such as the possibility of unauthentic and stolen or illegally exported objects in a collection and laws relating to collections on loan and through donations. It summarizes the statutes that exempt loaned collections from seizure and the issues relating to the deaccessioning of acquisitions. One chapter sets out current case law relating to stolen and illegally exported cultural property. The chapters include a discussion of rights of artists in their works and a review of copyright laws as they pertain to museum collections as well as other laws affecting collections, to include the right of privacy and the right of publicity.

			Part III (Chapters 9–11) sets out conventions, laws, and regulations, both national and international, that have been enacted to govern and to provide guidance in the protection and preservation of the natural and cultural heritage. One chapter discusses the international treaty that protects the natural heritage (Convention on International Trade in Endangered Species of Wild Fauna and Flora) and summarizes federal statutes protecting our wildlife, to include, among others, the Migratory Bird Treaty Act, the Marine Mammal Protection Act, the Endangered Species Act, and the Bald and Golden Eagle Protection Act. Another chapter covers laws protecting the cultural heritage, including the federal antiquities laws, the National Historical Preservation Act, and the Archaeological Resources Protection Act. This chapter details legal issues related to sunken treasures and summarizes issues relating to the preservation of Native American artifacts. It includes a discussion of the American Indian Religious Freedom Act and the Native American Grave Protection and Repatriation Act, as well as the cases construing these acts. One chapter summarizes provisions of the 1954 Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict; the 1970 UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property; the 1972 UNESCO Convention for the Protection of the World Cultural and Natural Heritage; the 1995 UNIDROIT Convention on Stolen or Illegally Exported Cultural Objects; and the 2001 Convention for the Protection of the Underwater Cultural Heritage.

			The Appendix contains sample documents to provide practical applications of the legal principles discussed in the text.

			A few caveats and disclaimers are in order. Although it would be difficult and impractical to have a more complete and in-depth coverage of some subjects beyond that covered in the text, it was thought there should be more expansive coverage of some topics. Thus, some issues are discussed in more detail than others. I caution that while the information in this book is about legal issues of relevance to museums, it is not legal advice; the book is not intended to be a substitute for good legal advice. Although the book should give the reader a basic understanding of the laws affecting museums and does illustrate the application of these laws to many specific transactions and actual cases, it cannot provide a solution to every particular problem. A problem discussed in the text may be somewhat similar to one encountered by the reader, but the solution, or the outcome as decided by a particular court, may differ when the facts are changed somewhat. In addition, laws differ in the different states. (This is very evident in the discussion of laws applicable to stolen art that are discussed in Chapter 6.) Further, when federal law applies, the various federal circuit courts of appeal will have differing interpretations of that law. (The reader should observe the differences in judicial interpretations of the law by noting the court that decided the particular issue discussed in each of the examples in the text. The examples set out the court in which a particular case arose and was decided.) In addition to the problem that laws and regulations may differ in the various states, new laws are enacted and legal developments occur daily; thus, this book may contain some outdated material. The sample legal documents in this book can be very useful documents, but they must be used with caution. These also should not be substituted for good legal advice. Specific clauses may not apply in certain situations and, in some instances, may not cover a particular transaction. State law should be consulted to determine the applicability of the forms in that state and to determine whether certain clauses should be added or deleted.

			Despite some limitations, this text can serve as a valuable guide for museum officials and counsel in recognizing, working through, and securing some understanding of the myriad of laws that are applicable to museum operations. With the general knowledge of the law provided in this book, which is illustrated through real-life examples, the museum professional should recognize a legal problem (as well as a possible solution) and can confer better with an attorney. In addition, a general knowledge of the law may preclude legal problems from happening as the museum professional, in some instances, can prevent a problem occurring by recognizing in advance major issues or concerns.

			I welcome your comments, questions, and feedback and encourage readers to contact me at marilyn_phelan@yahoo.com.
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			PART I

			Operations

		

	
		
			Chapter 1

			 

			Museum Governance

			Laws and Principles

			How does one measure the success of a museum?

			Paul Getty

			 

			 

			A museum, as defined in the International Council of Museums Code of Ethics for Museums,1 is a “non-profit making permanent institution in the service of society and of its development, open to the public, which acquires, conserves, researches, communicates and exhibits, for purposes of study, education and enjoyment, the tangible and intangible evidence of people and their environment.”2 Directors and trustees of museums must act with integrity and in accordance with strict ethical principles, as well as the highest standards of objectivity, to ensure the museums they represent fulfill their special service to society through the communication and exhibition of the tangible and intangible evidence of people and their environment.

			In recent years, the public has demanded increased accountability from trustees and directors of all charitable organizations. The legal duties of trustees and directors of charitable organizations are owed to the public at large. These legal duties, as well as ethical standards, apply especially to museum professionals. Serving on a museum-governing body, as well as employment by a museum, has been characterized as a “public trust,” one that requires a strict duty of care and loyalty. This public trust (noted further below) should require museum professionals to be knowledgeable of the laws and regulations, tax provisions and requirements, and accounting and governance principles which are reviewed in Part I of this text. The need of museum officials to understand and to fulfill their particular museum’s special commission for the protection, preservation, and exhibition of society’s heritage, given the important position of museums as guardians of societal treasures, mandate that museum officials also have knowledge of laws and regulations protecting the arts and humanities, the natural resources, and the world’s cultural property. This text serves to provide a knowledge of these laws to assist museum officials and personnel in carrying out their service to society.

			The purpose of this first chapter is to provide a better understanding of the organizational structures of museums and an appreciation of certain guiding governance principles that can assist in managing and directing a museum. Subsequent chapters in Part I review laws and regulations, tax provisions, and accounting principles that daily affect museum activities and operations. Parts II and III set out additional laws, regulations, and conventions that impact museum governance to provide further direction for museum professionals in fulfilling their public duties and responsibilities.

			A. Organizational Structure of a Museum

			Museums in the United States are either public or private whereas museums in other countries generally are only public and, for the most part, are state controlled. This book focuses on the privately governed, and the unique organizational structure of, museums in the United States where even public museums are somewhat private actors (in comparison to the mostly governmentally controlled, public actor status of museums in other countries).

			Public museums in the United States include federal and state museums,3 those that are created by local governments, such as a city or county, and those that are part of a state university system.4 Federal museums include the Smithsonian Institution5 and those that are a part of the Departments of the Navy, the Army, and the Air Force.

			The most common example of a federal museum in the United States is the Smithsonian Institution, which is a system of museums.6 The Smithsonian was created by Congress to increase knowledge and to protect cultural property of national interest.7 All objects of art and of foreign and curious research and all objects of natural history, plants, and geological and mineralogical specimens belonging to the United States must be delivered to the Board of Regents of the Smithsonian for examination and study.8

			 

			Example 1. In Crowley v. Smithsonian Institution, 636 F.2d 738 (D.C. Cir. 1980), the District of Columbia Circuit Court of Appeals ruled that the action of the Smithsonian’s Museum of Natural History in presenting exhibits containing references to the theory of evolution fell within the language creating the Smithsonian—“to increase and diffuse knowledge among men.”9

			 

			Example 2. In State of California v. Smithsonian Institution, 618 F.2d 618 (9th Cir. 1980), the Ninth Circuit Court of Appeals recognized the special status of the Smithsonian as a depository of objects of interest found on federal property. A 6,070-pound meteorite was found on federal land in the Old Woman Mountain Range in southern California. State officials in California removed the meteorite and placed it on public exhibition in the Los Angeles County Museum of Natural History. State officials then applied for a permit under the Antiquities Act of 1906 (discussed in Chapter 10) to retain the meteorite. However, the Department of the Interior issued a permit to the Smithsonian to place the meteorite in the Smithsonian. The Department of the Interior and the Bureau of Land Management consulted with the Smithsonian to determine procedures to be followed to transfer the meteorite to the Smithsonian. Officials of the State of California filed a lawsuit to enjoin removal of the meteorite and to void the permit issued to the Smithsonian. The Ninth Circuit ruled that officials of the Department of the Interior had not violated the Antiquities Act when they contacted the Smithsonian. Although the Smithsonian had not filed an application in compliance with federal regulations, the Ninth Circuit decided that permits “may” be granted to institutions that officials of the Department of the Interior deem properly qualified. The Ninth Circuit ruled that the Secretary of the Interior is not limited in ability to act in absence of an application. It also ruled that because the Smithsonian serves as a depository for federal resources, the meteorite should be transferred to the Smithsonian.

			 

			Several states in the United States have established public museums to serve as depositories of the historical and archaeological resources of the state.10 State statutes generally also provide for the establishment and operation of local museums subject to control by a city or county.11 For example, in California, the legislative body of a city could establish a public museum of natural and historical objects.12 In addition, the board of supervisors of a county could construct a historical museum in the county.13 In New York, any county, city, or town could establish a museum by a majority vote of the electors and could appropriate money raised by taxes to maintain and equip the museum.14 In Texas, a city or county could acquire lands and buildings for the establishment of a historical museum.15 Condemnation proceedings could be used for acquisitions if it was necessary to prevent destruction or deterioration of a historical site, building, or structure. Arizona had a statute providing that the board of supervisors of a county could appropriate money from the general fund to operate an arts organization, whether it was operated by a city or county or by a private entity established for the benefit of the public as a nonprofit § 501(c)(3)corporation.16 In Wisconsin, any city of the first class could establish and maintain, for the free use of its inhabitants, a public museum for the exhibition of objects in natural history, anthropology, and history.17

			Private museums in the United States generally have nonprofit status and are tax exempt as § 501(c)(3) organizations (discussion of tax exempt status in Chapter 3). Many museums, those that are funded by members of a family or by a few donors, are classified as private operating foundations for tax purposes (also discussed in Chapter 3).

			Knowledge of the legal structure of a museum is important for several reasons. Public institutions are subject to governmental control and regulation. Private institutions are subject to some governmental regulation, particularly with reference to their operation as a tax exempt organization, but they are controlled by their boards or sometimes by their members. State and federal museums are subject to statutory law, federal and/or state, regarding their creation and their operation. Legal constraints regarding funding, policies, and programs of public institutions vary from state to state and by type of institution. Management and supervision of public museums will differ in the several states, with some states having few provisions regulating management and others having extensive statutory regulations. As noted previously, museums in other countries usually are state museums and are governmentally controlled.

			With respect to nongovernmental museums in the United States, the government does not exert much more influence over these private museums than it does over private businesses. (There are exceptions because private museums will have tax exempt status as charitable organizations. The federal government can, and often does, exert some control through its tax regulations to assure each museum has satisfied, and continues to meet, the requirements for § 501(c)(3) status [discussed in detail in Chapter 3]. Further, private museums that are incorporated are subject to a state’s nonprofit corporation statutes [discussed below].) The unusually private positions of most museums in the United States, which sometimes includes the public museums, causes museum governance and organizational structures for most museums in the United States to differ, sometimes significantly, from that of the governmentally controlled museums in other countries.

			Private museums in the United States, as nonprofit charitable organizations, will have one of three forms—trust, association, or corporation. Museums with some private autonomy in other countries generally are established as associations or foundations. Because the legal concept of a trust does not exist in most civil law countries (only in common law systems, such as that in the United Kingdom and the United States), museums would not be organized as a trust in most other countries.

			1. Charitable Trust

			Nonprofit charitable organizations sometimes are established as charitable trusts in the United States. (As noted above, trust law is not a part of most civil law jurisdictions; thus, museums would not be organized as charitable trusts in most countries.)

			State statutes relating to trusts, the common law of trusts, and the provisions of the trust instrument govern the operation of a trust. Statutory provisions for charitable trusts are limited; however, the powers, duties, and liabilities of trustees of unincorporated charitable trusts are basically the same as in the case of private trusts.18 A charitable trust differs from a private trust in the purposes for which it was created and in the character of its beneficiaries. While a private trust must have definite beneficiaries, the essence of a charitable trust is the indefiniteness of its beneficiaries.19 The public, whether limited to a few or the public in general, is the beneficiary of a charitable trust.

			The concept of a “public trust,” which is a carryover from the charitable trust structure, has been integrated into governance principles for museums. The American Alliance of Museums (AAM) Code of Ethics for Museums states that museum governance in its various forms is a “public trust” responsible for the institution’s service to society.

			To establish a charitable trust, a grantor must execute a declaration of trust specifying how the trust is to operate (or establish the trust through a will or by will but from an existing instrument properly incorporated by reference in the will).20 The grantor of a trust must convey property to the named trustee or trustees who administer the trust property in accordance with the trust instrument. The grantor may specify that a charitable corporation must be formed to be the trustee or that named trustees will govern the trust property as an unincorporated charitable trust.

			A charitable trust can have no element of profit-making for individuals or for noncharitable organizations. Trust income must be distributed solely for the public benefit. However, charitable trusts can produce profits; the prohibition is only that any profits obtained may not be used for the benefit of the founders, managers, or other individuals.21

			A charitable trust is managed by a trustee or trustees. The grantor of a trust vests title in one or more trustees. Trustees of charitable trusts have full power to invest, collect income, and distribute net proceeds directly for the public benefit. The entire responsibility is placed upon the trustees. Charitable trustees are usually joint tenants; they generally act by majority vote.22 A nonprofit organization in the form of a charitable trust would not have officers. Trustees of a trust, over whom the beneficiaries have no control, are not employees.23 Further, a trust is under a duty not to delegate the performance of acts which the trustee can reasonably be required personally to perform.24

			While a trustee has no power to change the purpose of a charitable trust, if the charitable objective or restriction prescribed by the donor becomes impractical or impossible of fulfillment, the trustee may apply to the court for a change in that purpose under the cy pres power of the court (discussion of cy pres doctrine in Chapter 5). As noted in Chapter 5, pursuant to this power, a court can alter the purpose of the trust by substituting another trust purpose which it deems to be similar to that of the donor.25 The basic premise for application of the cy pres doctrine is to defeat the failure of the charitable donation. The cy pres power is the power of the court; a charitable organization may not receive a gift for one purpose and use it for another unless the court, applying the cy pres doctrine, so approves or commands.26

			A museum organized as an unincorporated charitable trust would not have the flexibility or the legal guidelines affecting its operations as would a museum organized as a nonprofit corporation; thus, a museum director would find burdensome the operation of a museum organized as a charitable trust. However, for those museums that have supporting foundations, which simply hold property to benefit the museum, museum officials may find the trust to be an acceptable form of organization for these foundations. Because the trust is not a statutory organization, reporting to the state is not required.27 Thus, a foundation in the form of a trust may have more privacy than one in the form of a nonprofit corporation.

			2. Association

			Some nonprofit organizations in the United States, particularly those with few assets, are established as associations. An association is an unincorporated organization acting without a charter but upon the methods and forms used by incorporated bodies. An association refers to a group of persons organized for a nonprofit purpose; it is not, however, a legal entity separate from the persons who compose it. As a general rule and if a state has not adopted the Uniform Unincorporated Nonprofit Association Act, associations in the United States, unlike corporations, have no power of perpetual duration, cannot contract, and cannot hold title to property.28

			The associational structure differs in many other countries. For example, in some countries, forming groups to further mutual interests has been prohibited.29 However, in many countries, wherein associational status is permitted, an association that is registered with the government generally will have entity status.

			Because the unincorporated association is not a legal entity in the United States (unless the association is located in a state that has adopted the Uniform Unincorporated Nonprofit Association Act), the rights and obligations of the association are the cumulative rights and obligations of its members. Associations may enact provisions governing admission of members and may prescribe the necessary qualifications of its members.30 Members of an association that is not deemed to be a legal entity by state law may be held personally liable for contracts of the association and may be held personally liable for tortious actions committed by an individual acting in her capacity as an association member.

			For an unincorporated association, members of the association elect officers informally.31 If the association has articles of association and bylaws, these should specify the manner in which officers are elected.32

			3. Nonprofit Corporation

			Most private museums in the United States have corporate status. The law relating to corporations is more defined than that for charitable trusts or unincorporated associations, and, as a general rule, provides more flexibility in terms of operational guidelines for a museum. Incorporation provides a nonprofit organization with limited liability for its members, centralized management, and perpetual duration.33 Other countries may not provide for similar corporate status; thus, museums in other countries, which at any rate generally are governmentally controlled, would not have this particular organizational structure.

			The United States Supreme Court defined a corporation in a very early decision, as “an artificial being, invisible, intangible, and existing only in contemplation of law.”34 The Supreme Court ruled two centuries ago that being a creature of law, a corporation possesses only those powers granted it by law.35 In addition, because it is a creature of law, courts later determined that a corporation cannot be created by agreement of interested parties or members, that it requires authority from a sovereign power, either express or implied. This means that a corporation, including a nonprofit corporation, can be created and corporate powers granted only by constitutional provisions or by or under authority of an act of the legislature.36 Thus, the legislature of the state, as the state sovereignty, has inherent power to create both for-profit and nonprofit corporations, to determine the procedure for incorporation, the purposes for which a corporation can be created, and the powers to be conferred upon a corporation.

			Corporations can be private, public, quasi-public, profit, or nonprofit. Public corporations are those corporations that are connected with the administration of the government and that are created for public purposes only. Private corporations are created for private purposes; the fact that a private corporation serves a public interest does not make it a public corporation.37 Thus, a nonprofit corporation created by individuals is a private corporation even though it was created for charitable purposes.38 Corporations are classified as profit or nonprofit. Profit corporations are business corporations organized to benefit their shareholders. Nonprofit corporations are devoted to charitable or other purposes whereby profits may not be distributed to the members or the corporate directors or used in any manner for private benefit.

			State statutes in the United States prescribe the procedures by which persons may form corporations. These statutes generally provide that a charter or a certificate of incorporation authorizing the entity to do business, or engage in activities within a state, will issue upon compliance with the provisions of the state statute. In most states, the first step is the filing of articles of incorporation with the Secretary of State.39 While the initial requirements for organizing a corporation are substantially the same whether the corporation is for profit or not for profit, the statutes of each individual state must be consulted to ascertain whether any special provisions may be applicable.

			The contents of the articles of incorporation are determined by the statutes of the state of incorporation. The articles generally include the corporate name; the street address of the corporation’s initial registered office and the name of the initial registered agent (person who can receive official documents for the corporation); the name and address of each incorporator; a statement whether or not the corporation will have members; any provisions not inconsistent with law regarding the distribution of assets on dissolution; the purpose for which the corporation is organized; and the names and addresses of the individuals who will serve as the initial directors. If a nonprofit corporation seeks federal tax exempt status under § 501(c)(3) of the Internal Revenue Code, its articles of incorporation must limit the purposes of the corporation to one or more charitable purposes. In addition, the articles must dedicate the corporate assets to an exempt purpose. The articles must provide that, upon dissolution, all assets of the corporation will be distributed for one or more exempt purposes, or to the federal government, or to a state or local government, for a public purpose.40 The articles, or the law of the state in which the organization is created, cannot permit assets of the nonprofit corporation to be distributed upon dissolution to members or shareholders.41 The articles of incorporation for a charitable corporation that is a private foundation must include provisions that require officials of the corporation to act or to refrain from acting in a manner that would cause the corporation to become liable for penalty taxes imposed by § § 4941–45 of the Internal Revenue Code (discussed in Chapter 3).

			If the Secretary of State of the state of incorporation finds that the articles comply with the law, the Secretary shall, upon receipt of the proper incorporation fees, file one of the duplicate originals in the office of the Secretary and attach the other to a certificate of incorporation which is returned to the incorporators. Upon issuance of the certificate of incorporation, the corporate existence begins.

			Bylaws are continuing rules for the governance of a corporation. The bylaws of a corporation determine the rights and duties of directors, officers, and members with reference to the internal governance of the corporation and the management of its affairs. A bylaw is an agreement or contract between the corporation and its officials and members to conduct corporate affairs. It includes all regulations of the corporation. A corporation’s board of directors adopts the initial bylaws of a corporation. The power to alter, amend, or repeal the bylaws or to adopt new bylaws is vested in the board of directors unless otherwise provided in the articles of incorporation or in the bylaws. The bylaws may contain provisions for the regulation and management of the affairs of the corporation that are not inconsistent with the law or with the articles of incorporation. The power to amend bylaws resides in the corporate body, either the corporate directors or the corporate members.

			a. Members

			A nonprofit corporation may have one or more classes of members or it may have no members.42 If the corporation has members, the designation of the class of membership, the manner of election or appointment, and the qualifications and rights of the members of each class must be set out in the articles of incorporation or in the bylaws. If the corporation has no members, that fact must also be stated in the articles or in the bylaws.43

			Although a nonprofit membership corporation is a corporate entity, courts have held that members in membership nonprofit corporations nonetheless are treated much the same as members in unincorporated associations. As a general rule, the same rules concerning members apply to both. Consequently, a member of a nonprofit corporation does not acquire a severable right to any of the property or funds of the corporation, but rather merely a right to the joint use and enjoyment of the corporate property so long as she continues to be a member. Termination of a member’s interest generally must be by voluntary act of the member or by act of the organization pursuant to authority granted it by the bylaws. However, waiver or abandonment also terminates a member’s interest.44 Some states permit corporations to become members of nonprofit corporations;45 consequently, control through holding companies can occur. While issuance of shares of stock are forbidden in most states, some states do permit nonprofit corporations to issue shares of stock.46

			Meetings of members generally are held at the place designated in the bylaws. However, if the bylaws have no provision as to place of meetings of members, the meetings should be held at the registered office of the corporation.47 The annual meeting of the members must be held at the time provided for in the bylaws.48 However, failure to hold an annual meeting does not cause a forfeiture or dissolution of the corporation.49 Special meetings may be called by the president or by the board of directors. Special meetings also may be called by the corporate officers or by the number or proportion of members as provided in the articles of incorporation or in the bylaws.50 Should the board of directors fail to call the annual meeting at the designated time, some state statutes provide that any member may make demand that a meeting be held within a reasonable time. If the annual meeting is not called after a demand is made, a member may compel the holding of the annual meeting by legal action directed against the board.51

			At least one general meeting of members should be held annually to elect directors and to approve the annual reports. Meetings are required when the approval of members is necessary to enter into a particular transaction or to adopt, or to amend, the bylaws. Meetings generally must be held to elect directors; to adopt or amend bylaws; to amend the articles of incorporation; to sell, lease, or mortgage property; to merge with another corporation; or to dissolve the corporation.

			A quorum is the number of members required to be present at a meeting to make binding upon the corporation any action taken at the meeting. Generally this is a majority of the members; however, it may be a majority of the voting members present at a particular meeting.52 The bylaws should specify the number of members constituting a quorum. Some state statutes specify the number of members required to enter into a particular transaction. If this is the case, a quorum cannot be set at a lesser number.

			Written notice stating the place, day, and hour of a meeting of the members must be delivered to the members within a certain period of time before the date of the meeting. The Model Nonprofit Corporation Act specifies that notice should be delivered to the members not less than ten or more than fifty days before the date of the meeting.53 If the meeting is a special meeting, the purpose or purposes for which the meeting is called should be a part of the notice.54

			The right of members to vote may be limited, enlarged, or denied to the extent provided for in the articles of incorporation or in the bylaws.55 However, unless limited, each member, regardless of class, is entitled to one vote on each matter submitted to a vote of the members.56 If the corporation provides that no members may vote, the directors have the sole voting power.57

			While the right to vote has been considered a property right for a shareholder of a business corporation, it is generally not a vested right for a member of a nonprofit corporation. Courts have stated that the right of a member of a nonprofit corporation to vote is not constitutionally protected because a member of a nonprofit corporation does not have an interest in property of the corporation.58

			Some states provide members of a nonprofit corporation with the right to bring a member’s derivative action.59 A member’s derivative suit permits a member of a nonprofit corporation to institute a lawsuit for the corporation to secure a judgment in favor of the corporation for restoration of corporate property or for compensation to the corporation for losses suffered.

			Most state statutes do not have provisions relating to the removal of members of a nonprofit corporation.60 The power to expel is limited; one’s membership in a nonprofit membership corporation generally may be terminated only by voluntary act of the member or by an act of the organization pursuant to authority granted it by the charter or the bylaws. While the right of expulsion of a member as a penalty for an infraction or disobedience of the laws of the organization is well settled, there is nonetheless a presumption against the power to expel because it is in the nature of a forfeiture.61 Where grounds and procedures for expulsion are prescribed in the bylaws, expulsion procedures must conform to the provisions of the bylaws. Courts are reluctant to interfere with the internal affairs of a membership corporation in regard to its disciplinary proceedings; thus, a court generally will look to the record to see whether the member’s proceeding has been in accordance with the charter and bylaws of the organization, whether the charges were substantial, and whether the member had fair notice and opportunity to be heard. If so, a court will not ordinarily substitute its judgment for that of the organization.

			b. Directors

			The affairs of a nonprofit corporation are managed by a board of directors.62 The Model Nonprofit Corporation Act provides that directors need not be residents of the state of incorporation unless the articles of incorporation or the bylaws provide otherwise.63

			The Model Nonprofit Corporation Act64 requires that there should be at least three directors of a nonprofit corporation, and most states have this requirement. The number of directors is fixed by the bylaws (with the exception of the first board of directors where the number is fixed by the articles of incorporation).65 The number of directors can be changed by amending the bylaws (unless the articles of incorporation provide that a change in the number can only be made by amending the articles).66

			Generally the term of office of a director is one year.67 The first board of directors, which is named in the articles of incorporation, holds office until the first annual election of directors or for the time as prescribed in the articles of incorporation or in the bylaws. Thereafter, directors are elected or appointed in the manner stated in the articles or in the bylaws.68 Terms of office of directors need not be uniform. Each director holds office until the director’s successor is elected or appointed.69

			A majority of the number of directors fixed by the bylaws or by the articles of incorporation generally constitutes a quorum for the transaction of business.70 The Model Nonprofit Corporation Act provides that the articles of incorporation or the bylaws can provide otherwise but in no event can a quorum be less than one-third of the number of directors.71 An act of the majority of the directors present at a meeting at which a quorum is present constitutes an act of the board of directors unless the articles or bylaws provide for a greater number.72

			Directors are elected or appointed in the manner and for the terms provided in the articles of incorporation or in the bylaws.73 A vacancy occurring in the board of directors is generally filled by vote of a majority of
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