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SENTENCING RAPE

This book presents an in-depth comparative study of sentencing practice for rape in six common law jurisdictions: England and Wales, Scotland, Ireland, Canada, New Zealand, and South Africa. It provides a thorough review of the medical literature on the physical and psychological effects of rape, the legal and philosophical literature on the seriousness of the offence, and the victim’s role in sentencing. Given the increasingly common practice of perpetrators using mobile and online technologies to film or photograph the commission of sexual offences, the book examines recent socio-legal research on technology-facilitated sexual violence and considers the implications for sentencing.

By building on recent scholarship on judicial decision-making in sentencing and case law – comprising over 250 decisions of the relevant appellate courts – the book explores and critically analyses judicial approaches to rape sentencing. The analysis is undertaken with a view to suggesting possible reforms to rape sentencing in ‘non-guideline’ jurisdictions. In so doing, this book seeks to establish general principles for sentencing rape, assisting in the imposition of proportionate sentences.

This book will be of interest to judges and practising lawyers; to those researching criminal law, criminal justice, criminology, and gender studies; and to policy makers, including sentencing councils and commissions, in common law jurisdictions worldwide.
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1

Sentencing Rape

An Introduction to the Study

On 29 April 2016 at the High Court at Aberdeen, Justinas Gubinas, Ovidijus Kavaliauskas and Nerijus Radavicius were convicted of sexually assaulting and repeatedly raping a young woman, RD, at a farmhouse near Fraserburgh, Aberdeenshire. The charge narrated that the three accused committed the offences ‘while acting together, while [RD] was intoxicated and incapable of giving or withholding consent’. The parties met in a nightclub. The victim, who was heavily intoxicated, left the nightclub in a car with the three accused, thinking that she was going to a party. She was, in fact, taken to the remote farmhouse where the offences took place.

The victim gave at trial evidence that she was forced to consume more alcohol and thereafter forced to participate in various sexual acts against her will. In particular, the victim was coerced into sexual activity with two of the accused simultaneously. The accused recorded the offences on their mobile phones. Further video footage taken on mobile phones the next morning showed the first accused kicking the victim awake, before again forcing her into further sexual activity. The victim sustained bruising to her neck, lower back and buttocks, as well as vaginal injuries. Evidence was led from prosecution witnesses that, on returning home, the victim was distressed and had sobbed uncontrollably. The three accused maintained that the victim had consented to, and indeed instigated, the sexual activity. In convicting the three accused, the jury rejected their accounts.

The accused were sentenced some four weeks later, on 26 May 2016, at the High Court at Glasgow. In passing sentence, the judge made the following remarks:

‘The crime of which you have been convicted, rape, is a grave crime against which all women should be protected. That being so, the Court will not flinch from making it plain that such crimes will attract a significant prison sentence. In the case of each of you, I consider that there is no appropriate alternative to a custodial disposal … Taking all of these factors into account and exercising such leniency as I can in all the circumstances, I sentence each of you to a period of imprisonment of four years and six months.’1

This case, reported as Gubinas and Radavicius v HMA,2 is well known to Scottish lawyers as the leading decision on how juries are to approach the assessment of video evidence. Academic and practitioner commentary has focused on this aspect of the decision (eg Gordon, 2017: 484 and Shead, 2017: 827). Yet, despite the sentences imposed on the accused being viewed as ‘significant’ custodial terms by the sentencing judge, sentences of four-and-a-half years’ imprisonment for what amounts to the abduction and gang rape of an intoxicated victim raise important questions about how the crime of rape is sentenced. The decision in Gubinas and Radavicius highlights many of the key themes considered in this book. These include the seriousness of rape; the effect on the victim; the increasingly common tendency for sex offenders to film or photograph their offences; whether the sentences imposed by the courts adequately reflect the harm caused by rape and the culpability of the offender; the approach of the courts to sentencing cases featuring intoxicated or incapable victims; and how best to ensure that proportionate sentences are imposed for rape.

This book presents a comparative study of contemporary sentencing practice for the crime of rape in six common law jurisdictions: England and Wales, Scotland, Canada, the Republic of Ireland, New Zealand and South Africa. Building upon a thorough review of the medical literature on the physical and psychological effects of rape, the legal and philosophical literature on the seriousness of the offence, recent scholarship on judicial decision-making in sentencing and the sentencing case law of the various appellate courts, the book explores and critically analyses judicial approaches to sentencing rape in each jurisdiction.

The analysis is undertaken with a view to suggesting possible reforms to rape sentencing in ‘non-guideline’ jurisdictions, namely countries such as Scotland, the Republic of Ireland and Canada, which have traditionally eschewed numerical, prescriptive and presumptively binding sentencing guidelines, in which judges have enjoyed considerable discretion in sentencing and in which the sentencing environment has, accordingly, been relatively unstructured. In so doing, an attempt is made to establish general principles for sentencing rape in such jurisdictions to ensure that the courts impose proportionate sentences for the offence. Establishing such general principles will also achieve a level of consistency and predictability in rape sentencing, insofar as this is possible and desirable.3

It will be argued that reform of sentencing practice for rape in certain jurisdictions, including Scotland, is urgently required. Unlike their counterparts in jurisdictions such as New Zealand, Scottish judges, for example, do not have the benefit of guidelines when sentencing rape. Such appellate guidance that does exist, in Scotland at least, does not reflect the seriousness of the offence as measured by the physical and, in particular, the psychological harm caused to victims nor does it reflect modern societal attitudes towards the offence.

Having compared sentencing practice for rape across the various jurisdictions, whether in the form of general principles, appellate guideline judgments, formal numerical guidelines issued by sentencing councils, or mandatory and minimum sentences set by the legislature, the book considers what form the proposed sentencing guidelines should take. It is argued, following O’Malley (2011), that to comply with the demands of justice, sentencing must remain discretionary and the selection of sentence in specific cases must remain exclusively a judicial task. This book argues against adopting the current system of prescriptive, numerical and presumptively binding sentencing guidelines devised by the Sentencing Council for England and Wales. It is argued that under the present English system, consistency and predictability of sentencing outcomes are achieved by standardising penal decisions (see Brown, 2017a and Cooper, 2008 and 2013). This approach, it is suggested, is contrary to the traditional focus by courts throughout the common law world on the attainment of individualised justice.

There is, however, a clear need for judicial discretion in rape sentencing to be structured by appellate guidance to allow judges to exercise principled discretion (O’Malley, 2001: 35). Following Harris and Gerry (2013: 241–42) this book argues that what is required is a ‘behaviour-based’ approach to rape sentencing: offending should be categorised by reference to the true character of the offence in question, thereby achieving consistency in sentencing (insofar as possible) while also ensuring that neither victims nor offenders are unjustly treated (2013: 242).


The Value of a Comparative Analysis of Rape Sentencing

Freiberg (2002: 237) considers that most countries tend to be ‘juricentric’ in their sentencing practices and their criminal justice systems ‘solipsistic’. In England and Wales, this criticism has been directed at the Court of Appeal (Criminal Division), both for its apparent unwillingness to consider the sentencing jurisprudence of other jurisdictions in the course of its judgments (Brown, 2013: 676–77) and, more generally, for its refusal to engage with academic writings. Ashworth, for example, notes that:

‘I’ve had a book on sentencing since 1983 [viz. Sentencing and Criminal Justice], publishing regular [updates] and I’ve never once been mentioned in any court judgment – not once … [The judges] are not interested in critical commentary’ (Ashworth, 2013a).4

Sentencing is, however, one area of law and social policy that lends itself particularly well to comparative treatment. O’Malley (2008: 15) makes the important point that although laws and structures may vary from one country to another and different terminology may be used, we are all struggling with the same fundamental questions: why punish? What range of penalties should be available? When is a custodial sentence appropriate? How, if at all, should judicial sentencing discretion be structured (see also Dubber, 2006: 1309)?

Michael Tonry has stressed the importance of scholars, policy makers and practitioners looking across national and jurisdictional boundaries to see what is happening elsewhere, why and with what effect (Tonry, 2002: xxvii). Comparative analyses are of particular benefit if they suggest best practice or ways in which one system may learn from another (Roberts, 2019: 231). In discussing the benefits of comparative analysis in sentencing research, Tata (2002: 10) suggests that a comparative approach places developments in one’s own jurisdiction in perspective, while also allowing us to raise our eyes above the parochialism of our taken-for-granted assumptions about sentencing law and practice. In a similar vein, Lord Reed, President of the UK Supreme Court, observes that both academics and the courts open themselves to charges of parochialism if they fail to consider the approaches currently adopted in other comparable jurisdictions. His Lordship explains:

‘I do not mean that we should reach for off-the-shelf solutions from elsewhere without considering whether they actually provide the best way forward. But we should be willing to consider the possibility that we might learn from the experience of other jurisdictions’ (Lord Reed, 2015: 13; see also Lord Carloway, 2013: 10 and Lord Gill, 2016: 17–18).

Davies et al (2002: 273) remark, in a different context, upon ‘the problems of cultural relativity and system difference which make life hard for the comparative scholar’ and Nelken (2012: 141) highlights the difficulties caused by ‘cultural variability in ideas and values’. Such concerns do not feature to any great extent in a comparative study of sentencing practice for rape, however, for the simple reason that the offence is, or ought to be, uniformly viewed with the utmost seriousness across jurisdictions. Feinberg, for example, includes rape on a shortlist of offences that are crimes ‘everywhere in the civilised world’, the de-criminalisation of which ‘no reasonable person could advocate’ (Feinberg, 1984: 10). Von Hirsch et al (2005: 210) consider rape to be one of the most demeaning impositions imaginable (see also von Hirsch and Jareborg, 1991: 26), while Gardner and Shute (2000: 193) observe that rape is arguably never excusable and is probably amongst those wrongs which are never justifiable.5

Similarly, while major differences in the definitions of offences between jurisdictions can cause problems in some areas of comparative sentencing research (see Freiberg, 2002: 241–42), rape is a ‘universal crime’ (Terblanche, 2006: 2). Rape tends to be defined in broadly similar terms across the jurisdictions examined in this study. A legal definition of rape in each jurisdiction is provided in the relevant chapter, the focus of this book being rape broadly understood as penetration of the vagina, anus or mouth by the offender’s penis, without consent.

There is accordingly a high degree of what Nelken terms ‘functional equivalence’ regarding the seriousness with which the courts in common law jurisdictions view, or purport to view, the offence of rape (Nelken, 2012: 149; 2002: 332; see also Örücü, 2007a: 50–53). A corollary of the seriousness with which the offence is viewed is that there is less scope in this study for falling foul of the danger of ‘ethnocentricity’ (see generally Nelken, 2017: 423; 2009: 291–92, 306–7; and 2000: 10). While all jurisdictions in this study regard rape as a particularly serious offence, the study seeks to compare and contrast the responses of the courts to the offence through, for example, the issuing of guideline judgments; the use of sentencing guidelines prepared by a sentencing council or commission; or the application of legislative provisions setting out mandatory and minimum sentences. Patterned differences in approaches to rape sentencing are thus considered against a background of otherwise broadly similar social conditions (see Nelken, 2002: 332 and Dubber, 2006: 1308).

This book, therefore, compares rape sentencing across the six common law jurisdictions in an attempt to learn from their practice and to challenge and improve the way in which cases of rape are sentenced (see Nelken, 2009: 291 and 2007: 3, 17–18). The aim is to compare approaches to sentencing rape for the practical purpose of suggesting reform of how the offence is sentenced in jurisdictions that do not have formal systems of sentencing guidelines (see generally Nelken, 2007: 12–13, 32; 2000: 11 and Örücü, 2007a: 44, 55 and 2007b: 413, 415–16). This is achieved through what Nelken terms a ‘legal comparativist’ approach: this work seeks to classify and learn from the rules, ideals and practice of sentencing in the six jurisdictions (see Nelken, 2017: 419 and 2012: 144 and 147).

The jurisdictions selected for comparison were chosen due to their having similar sentencing traditions and, broadly, similar legal cultures (see Reed, 2015: 13 and Roberts, 2009: 232). Judges in each jurisdiction have traditionally enjoyed a wide sentencing discretion. Yet to understand the way in which those convicted of rape are sentenced in each jurisdiction, it is important to clarify how the sentencing contexts differ between the various jurisdictions (see generally Davies et al, 2002: 261 and 272). In particular, one must appreciate the cultural context of the policies, procedures and practice of sentencing (Davies et al, 2002: 273–74; see also Bussani and Mattei, 2012: 3–6; Grande, 2012: 195–97; and Örücü, 2007a: 53). As Hodgson cautions, a real attempt at understanding the structure and operation of a legal process in its own context is required and not simply a cursory glance to see ‘if they do what we do, better’ (Hodgson, 2000: 152). Thus, in respect of each of the six jurisdictions considered in this book, the discussion begins by considering the sentencing landscape and methodology of the jurisdiction in question. Each chapter then proceeds to consider the nature of any general or particular sentencing guidelines used by the courts.



The Analysis of Rape Sentencing

In common with other legal comparative studies, the account presented in this book relies mainly on historical, philosophical and juridical analyses (Nelken, 2012: 148; 2002: 330; 2000: 6). Particular reliance is placed on descriptions of the activities of the courts in their reported case law and on interpretation of this case law through associated academic commentary (see Nelken, 1995: 445). As Hauffe and Porter explain, as well as being readily accessible to the researcher, founding one’s analysis on case law has the advantage that one is using law reports that are themselves based on numerous sources. These include offender, victim and witness accounts, as well as forensic evidence which has already been scrutinised by the legal system in terms of its reliability (Hauffe and Porter, 2009: 474, see also Porter and Alison, 2006: 362–63). Sentencing decisions, as reported in case reports, are also one of the few points in the criminal justice system where the reasoning behind the exercise of discretion is, or ought to be, recorded in public documents. Thus, the reported sentencing decisions of the courts also provide important insights into judicial and social reasoning about rape (Chennells, 2009: 23–24).

Despite case law being a vital source for the understanding of the judicial approach to sentencing rape, the limitations of a study based purely on an analysis of case law must be recognised. As Roberts et al (2000: 1) note, only a very small percentage of sentences imposed will be captured by the reporting services. As only noteworthy cases are reported, they are not necessarily representative of the sentences imposed. Such judgments that do appear in case reports might not explain all the relevant factors considered at the time that sentence was imposed.

It must also be acknowledged that reporting rates for the crime of rape are low. It has been estimated, for example, that between 75 and 95 per cent of rapes in England and Wales are never reported to the police (see HM Crown Prosecution Service Inspectorate, 2007: 34). Various legal and extra‐legal factors are identified in the research literature as increasing attrition: victims’ uncertainty that their report will be taken seriously; ambivalence towards the perpetrator (especially where, as in the majority of sexual assaults, the perpetrator is known to the victim); feelings of shame, fear or humiliation; and fear of police and court procedures (see Heidensohn and Gelsthorpe, 2007: 397; Horvath and Gray, 2013: 217–18; Powell, 2015: 576; and Temkin, 2002: 1–11). Criminal justice processes such as the predominantly male-dominated adversarial trial system have, for example, been condemned by Lees as constituting a ‘secondary rape’ for the victims of such crime (Lees, 2002, cited in Hall, 2010: 112; see also Brooks-Hay et al, 2019: 1). Clare McGlynn explains that while feminist activism in recent years has understandably concentrated on securing public acknowledgement that rape is a serious crime that demands significant punishment through the criminal justice system, the hope that sexual violence could be eradicated by harnessing the power of the State to condemn has not been realised (McGlynn, 2011: 836; see also Campbell, 2017: 484; Godden, 2009: 25, 27–29; Lacey, 1998: 101; McGlynn et al, 2012: 239 and Powell, 2015: 580). McGlynn considers that although there has been extensive, often feminist-inspired, law reform (eg McGlynn, 2010a and Cowan, 2010), there is ‘yet little evidence of any reduction in the prevalence of sexual violence, few convictions of perpetrators and a system which affords victims little justice’ (McGlynn, 2011: 836; see also Larcombe, 2011: 30–31; McGlynn et al, 2012: 231; and McGlynn and Munro, 2010: 6–8). Thus, perhaps more so than with any other offence, the number of rape cases brought to appeal, either by the offender appealing his sentence or by the prosecution appealing against the sentence on the grounds of undue leniency, represent only a small fraction of the rapes committed each year (see also Godden, 2013: 105; Horvath and Gray, 2013: 229; and Porter and Alison, 2006: 363).

This is not to suggest that reported decisions of, for example, the Court of Appeal (Criminal Division) in England and Wales, of the High Court of Justiciary on appeal in Scotland6 and of the respective Courts of Appeal in Ireland, New Zealand and South Africa concerning rape sentencing are not used daily by judges in these jurisdictions. Indeed, as we shall see, guidelines have long existed for sentencing rape in England and Wales7 and the decisions of the Court of Appeal in appeals against sentence every year continue to shape sentencing practice (Padfield, 2016a: 235). In Scotland, the Appeal Court is now more prepared than in the past to issue guideline judgments and, in recent years, has addressed important points of principle in the sentencing of rape.8 In the Republic of Ireland, the Supreme Court has issued certain guidance on rape sentencing,9 while in New Zealand, a guideline judgment on rape sentencing was issued by the Court of Appeal in 2010.10 In South Africa, meanwhile, the system of mandatory and minimum sentences for rape and the circumstances in which the courts are justified in departing from the prescribed sentences, has generated a substantial body of case law.11 Rather than suggesting that such case law is not a valuable source of information on the sentencing practice and culture of the courts, it is simply an acknowledgement that judgments are written on only a small percentage of cases sentenced by the criminal courts.

Ideally, the use of case law as a means of understanding judicial decision-making in rape sentencing should buttress an analysis of other sources of data, such as empirical data derived from interviews with judges (eg Ashworth et al, 1984; Brown, 2017a and 2014; Mackenzie, 2005 and 2001; and Tombs, 2004). Future directions in the study of rape sentencing could incorporate a variety of different data collection methods, such as interviews with judges, prosecutors, defence counsel, victims and offenders, rather than relying solely on the reported decisions of the appellate courts. Conducting such studies may, however, prove difficult due to time, ethical and accessibility constraints (see Hauffe and Porter, 2009: 486).



A Note on Terminology: ‘Victims’, ‘Survivors’, ‘Complainants’ and ‘Complainers’

The term used to describe men and women who have been raped is not uncontroversial (Horvath and Brown, 2009: 5). Terms in use include ‘complainant’, ‘victim’, ‘survivor’ and ‘victim-survivor’. In Scottish criminal procedure, meanwhile, the term ‘complainer’ rather than ‘complainant’ is used in respect of proceedings for all criminal offences. This term may, in fact, have pejorative connotations for those unfamiliar with Scottish criminal procedure. The term ‘victim’ may also be used inappropriately in some contexts. As the Appeal Court noted in Wishart v HMA,12 in the context of criminal proceedings it is generally the case that until guilt is admitted or proved it is inappropriate to refer to a complainer (or complainant) as being a ‘victim’.13 Thus, reference should not be made to ‘the victim’ until the relevant judicial determination has been made (Payne-James and Beh, 2011: 95).

In this book, the term ‘victim’ is used for two reasons. Firstly, the work provides a detailed examination of sentencing jurisprudence across six common law jurisdictions. The case law from these jurisdictions identifies those who have been raped as ‘victims’, since the sentencing stage necessarily follows from the conviction of the accused. Secondly, as fully discussed in Chapter 2, use of the term ‘victim’ identifies the physical and, particularly, the psychological harm caused by those who perpetrate the offence of rape.

One’s status as a victim is not fixed, however, but is socially constructed, mobilised and malleable. While many prefer the term ‘survivor’ to ‘victim’, we require a word to refer to a person who has been victimised. The term ‘victim’ is used throughout this book in the sense of an individual having experienced a crime and having been victimised. Use of the term ‘victim’ is not to be taken as descriptive of that person’s identity or as a categorisation of that person (Daly, 2014: 378) nor is use of the term intended to deny the agency of such persons (see Du Mont et al, 2003: 481, fn. 1).



The Scope of this Book

It is acknowledged that the sentencing of particular cases of rape is often more complex than either the leading appellate guideline judgments examined in this study or the formal system of sentencing guidelines operating in England and Wales, might suggest. In recent years there has been a significant increase in the number of cases of historic sexual abuse reported to police and far more prosecutions for historic sexual offending are now being brought than ever before (eg Inspectorate of Prosecution in Scotland, 2017: 20; Rook and Ward, 2016: Chapter 30). In Scotland, for example, sexual crimes (including historic cases) now constitute 75 per cent of the High Court’s workload (Inspectorate of Prosecution in Scotland, 2017: 3). Many cases involve persistent sexual abuse of one or more victims, typically when they were children or adolescents. As a result of the increased numbers of prosecutions for historic sexual offending, elderly accused are frequently sentenced by the courts. As the Court of Appeal (Criminal Division) noted in R v Clarke,14 as at 31 December 2016, the overwhelming majority of the 234 prisoners in England and Wales aged over 80 were sex offenders.15

The criminal courts are often faced with sentencing a multiplicity of sexual offences, often committed a very considerable time before a prosecution was initiated. In sentencing such cases, the courts balance the harm caused by sexual abuse and the offender’s culpability; however the courts must also grapple with difficult issues including the weight, if any, that should be attached to factors such as the offender’s old age and ill-health at the time of sentence and the prospect of the offender dying in prison. Consideration may also have to be given to the capability of the prison estate to make adequate provision for the elderly offender and perhaps to the offender’s youth and relative immaturity at the time of the commission of the offences, which may have been many decades ago. In certain cases, the offender may not have committed any further offences in the intervening years and here the court may have to consider whether the offender’s good character and unblemished record should have any effect on the final sentence. In England and Wales, guidance was provided on certain of these issues by the Court of Appeal (Criminal Division) in R v H,16 R v Forbes,17 R v Clarke18 and by the Sentencing Council for England and Wales (Sentencing Council, 2013a: 155). This guidance is to the effect that an offender is to be sentenced in accordance with the regime applicable at the date of sentence (see also Rook and Ward, 2019: 9 and 349–64 and Wasik, 2014: 69–71). In Scotland, meanwhile, similar guidance on the sentencing of historic offences was provided by the Appeal Court in Greig v HMA.19

In examining the sentencing practices for rape in the UK and other common law jurisdictions, however, this book focuses primarily on what has been described in the research literature as the ‘classic rape’ case (eg Clay-Warner and McMahon-Howard, 2009: 725–27 and Williams, 1984: 460). To keep the discussion within a manageable length, the study examines sentencing law and practice in respect of adult rape, since the issues surrounding child sexual abuse and sentencing for such offences requires specific analysis which is beyond the scope of the present work. This book concentrates mainly, but not exclusively, on the sentencing of cases involving single instances of the rape of adult victims by adult offenders (either strangers or acquaintances).

Discussion focuses mainly on the levels of custodial sentences imposed by the courts following convictions for rape. Again, for reasons of space, certain disposals available to the courts in the jurisdictions examined in this study, such as extended sentences,20 orders for lifelong restriction,21 ancillary orders involving, for example, sex offender notification22 and sexual harm prevention orders23 are not considered in detail. Readers are referred to the relevant practitioner works and textbooks in the respective jurisdictions.24

Finally, it is also acknowledged that this work deals only with judicial sentencing. Nicola Padfield, however, considers that there is a mismatch between the sentences imposed by the courts and offenders’ experience of sentencing. Padfield suggests that the time has come for a ‘significant paradigm shift’ requiring judges, lawyers, academic commentators and policy makers to view ‘sentencing’ not as a one-off event (in the sense of the task undertaken by the sentencing judge), but as an ongoing process (Padfield, 2016a: 231; see also Weitzdörfer et al, 2018: 194). In this way, a coherent sentencing ‘structure’ includes not only the decisions made by the sentencing judge, but also what happens to the offender throughout the sentence and at the end of the sentence (Weitzdörfer et al, 2018: 250).

For Padfield, looking at sentencing as an ongoing process, rather than simply an event, has five distinct advantages. Firstly, it can reinvigorate debate and lead to greater clarity about the different aims and values which may take priority at different times in the sentencing process. For example, while judges are concerned with imposing proportionate sentences on offenders, during the implementation stage of the sentence, the focus turns to concerns such as management of the risk posed by the offender and effective rehabilitation. While public denunciation of the offence at the initial point of sentence is clearly important, Padfield asks whether there should be more flexibility as the sentence progresses. Indeed, should the criminal justice system seek to develop more ambitious aims, such as promoting constructive citizenship and building community capacity and cohesion (Padfield, 2016a: 250–51)?

Secondly, thinking of sentencing as a process would, Padfield argues, lead to a greater understanding of the real meaning of the ‘sentence’. At present, sentencing is poorly understood by the public and the media, while both judges and practitioners often struggle to understand the real meaning of the sentence imposed (Padfield, 2016a: 251–52). Thirdly, Padfield contends that thinking of sentencing in terms of a process would result in a more credible, orderly and efficient system. This, it is argued, would lead to the fourth advantage, namely greater fairness, with increased public confidence in the penal system and the credibility of sentences. Fifthly, Padfield suggests that a greater focus on the process of sentencing might provoke significant sentencing reform, perhaps leading to a radical overhaul of the law on sentencing and the enforcement of sentences (Padfield, 2016a: 252). Padfield concludes:

‘Since sentencing is in effect a whole series of inter-connected decisions, the processes which link them need review … Sentencing in practice is a string of decisions taken by very many different players, often over a number of years … There are strong arguments for suggesting that the ‘front door’ sentence imposes only a provisional sentence, which can and should be regularly reviewed by a judicial
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