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THE ART OF ENVIRONMENTAL LAW

Environmental law has aesthetic dimensions. Aesthetic values have shaped the making of environmental law, and in turn such law governs many of our nature-based sensory experiences. Aesthetics is also integral to understanding the very fabric of environmental law, in its institutions, procedures and discourses. The Art of Environmental Law, the first book of its kind, brings new insights into the importance of aesthetic issues in a variety of domains of environmental governance around the world, from climate change to biodiversity conservation. It also argues for aesthetics, and relatedly the arts, to be taken more seriously in the practice of environmental law so as to improve our emotional and ethical capacities to address the upheavals of the Anthropocene.
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‘Earth without Art is just Eh’.

Demetri Martin

‘No one will protect what they don’t care about; and no one will care about what they have never experienced’.

David Attenborough

‘It is only shallow people who do not judge by appearances. The true mystery of the world is the visible, not the invisible’.

Oscar Wilde

‘We can only be ethical in relation to something we can see, feel, understand, love, or otherwise have faith in’.

Aldo Leopold

‘Those who contemplate the beauty of the earth find reserves of strength that will endure as long as life lasts’.

Rachel Carson

‘I think having land and not ruining it is the most beautiful art anybody could ever want to own’.

Andy Warhol

‘Art is not a mirror to reflect reality, but a hammer with which to shape it’.

Bertolt Brecht

‘Aesthetics is not a luxury, but a universal human desire’.

Virginia Postrel
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Part I

Foundations


1

Environmental Aesthetics and Art

I.TAKING AESTHETICS SERIOUSLY

The cover of my book features John Kane’s painting The Monongahela River Valley, Pennsylvania, composed in 1931. It’s one of several of his depictions of the surging industrialisation he encountered that evokes contrasting imagery of environmental change. An American folk artist, Kane celebrated the march of progress in a landscape teeming with activity that he personally laboured in: railroad trains, a steamboat and, most prominently in this painting, the billowing smokestacks of the behemoth steel mills sprawled along the Pittsburgh river valley. Yet this industrial topography competes with a bucolic landscape in the background, with gentle hills dotted with trees and cottages, which Kane admired equally. When asked of his interest in this subject, Kane replied, ‘because I find beauty everywhere in Pittsburgh’.1 Many environmentalists would disagree however, preferring the aesthetic of less adulterated nature to that bearing the imprint of human activity.

Public campaigns to save forests, rivers and other natural wonders often emphasise their aesthetic virtues, a concept relating to human sensory perceptions that I will later in this chapter define more clearly. Natural beauty has been the touchstone of this aesthetic value. The International Union for Conservation of Nature (IUCN) affirms in its founding 1948 Statute that: ‘natural beauty is one of the sources of inspiration of spiritual life, and the necessary framework for the needs of recreation’.2 In 1962, the United Nations Educational, Scientific and Cultural Organization (UNESCO) echoed similar sentiments in declaring nature’s aesthetic values ‘a powerful, physical, moral and spiritual regenerating influence’.3 These sentiments also inhabit legal philosophy. John Finnis, a defender of natural law, enumerated seven basic goods that bring value to human lives that he believed the law should protect, one being aesthetic experiences.4

The appeal to aesthetics permeates the history of environmental politics and governance. The inauguration of the world’s first national park,5 at Yellowstone in the United States (US), was aided by the artists Thomas Moran, Frank Hayes and William Henry Jackson, whose portrayals of its grandeur through their photography and paintings helped convince Congress in 1872 to preserve the deep, glacier-carved valleys and mountains for posterity. The aesthetic disfigurement of nature has also galvanised action, such as the famous ‘Keep America Beautiful’ anti-littering campaigns.6 The arts have helped publicise ugly aesthetics, such as the mining and industrial scars revealed graphically by Canadian photographer Edward Burtynsky. The aesthetics of human suffering connected to environmental adversity can also seize attention. In the Brazilian city of São Paulo a severe water crisis intensified in 2015, exacerbated by a drought and the failure of municipal authorities to take preventive measures. The suffering communities collaborated with artists to express their grievances, painting colourful murals around the city, such as images of drought-related themes and ripostes questioning government policy, such as the example in Figure 1.1 on the legs of a bridge spanning São Paulo’s principal water source.7
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Figure 1.1 São Paulo mural by Thiago Mundano, 2015; photograph by Frederick Bernas

Occasionally the law formally and explicitly acknowledges some of these aesthetic issues or concerns. The United Kingdom’s (UK) National Parks and Access to the Countryside Act 1949 serves ‘the purpose of conserving and enhancing the natural beauty’,8 and British law now provides for designating ‘Areas of Outstanding Natural Beauty’.9 International law has also embraced this agenda to some extent. The World Heritage Convention 1972 serves to safeguard ‘areas of outstanding universal value from the point of view of […] natural beauty’, such as China’s Danxia geological wonders and Australia’s Great Barrier Reef.10 Much environmental law however, as we will later learn, is insouciant about this realm, despite the influence of aesthetic appreciation on our environmental values and behaviour.

My book is devoted to showing how insights from aesthetics can enrich the study and understanding of environmental law. Aesthetics, be they relating to pictorial, musical or other art forms, can provide insights into environmental law that conventional modes of inquiry have relegated to the periphery. In arguing for aesthetics to be taken seriously, my book also highlights some problems associated with the aesthetic dimensions of environmental law. It is not enough simply to argue for the pertinence of aesthetic inquiry to environmental regulation and policy; we should also consider how aesthetics could improve governance and quell environmental risks.

Of the problems for environmental law that may come with aesthetics, one is that while aesthetic appreciation can gratify human sensory needs, it may lack intrinsic connection to the well-being of other species or the biosphere at large. It is naive to assume that what people find beautiful, they protect. As Kane’s painting shows, individuals’ aesthetic tastes can deviate from acceptable pollution control or nature conservation. Some may enjoy the look of industrial or urbanised landscapes despite their diminished biodiversity. Aesthetic tastes can also directly drive the destructive refashioning of nature to make it more appealing, for instance via introducing attractive but harmful exotic species. And even where authorities prioritise nature’s beauty for protection, it may skew societal attention to the most aesthetically spectacular – the Yellowstones of the world – while neglecting the aesthetically mundane but possibly ecologically significant biomes.

Aesthetic preferences are complex and open to diverse interpretation both within and between cultures. At stake is more than the colloquial refrain that ‘beauty is in the eye of the beholder’. Disputes over mining, forestry and other environmentally burdensome activity where aesthetic values are at stake can rarely be divorced from their social context. For working class labourers, a polluting factory provides a source of employment and companionship (as reflected in Kane’s experience) while for the affluent and educated such places invite disdain. Even among avowed environmentalists, aesthetics can etch sharp divisions: wind turbines are welcomed by many for combatting climate change but can arouse opposition if such ‘ugly’ facilities inhabit their own locales. These differences can enfeeble the law’s efforts to forge consistent and predictable methods of governing environmental activities.

Differences in aesthetic appreciation also shift over time, as Kane’s painting of ebullient industrialisation should suggest from our vantage, further challenging the normative strength of so-called ‘timeless’ aesthetic values. To indulge this point for a moment, consider the shifting sentiments about the koala (Phascolarctos cinereus), the arboreal marsupial now beloved as one of Australia’s premier tourist ambassadors. Until the early twentieth century it was slaughtered wholesale, especially in Queensland (illustrating also how nature’s aesthetic qualities such as animal furs can directly drive destructive practices). Then, in 1919, Norman Lindsay published his picaresque children’s tale, The Magic Pudding: Being the Adventures of Bunyip Bluegum and his Friends Bill Barnacle and Sam Sawnoff. The principal character in his bestseller was Bunyip Bluegum, a koala, who helped endear the creature to the public and contributed to its improved legal standing. An anthropomorphic koala called Blinky Bill was also the protagonist in the Australian illustrated children’s books authored by Dorothy Wall in the 1930s (see Figure 1.2).11 The Adventures of Blinky Bill, depicted in colourful, cartoon-like illustrations, evoked similar endearment. The tide began to turn: Queensland’s Fauna Protection Act 1937 gave permanent protection to the koala and later, in 1971, the species became Queensland’s official animal emblem ‘after a newspaper poll showed strong public support for this endearing marsupial’.12
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Figure 1.2 Cover of Dorothy Wall’s Blinky Bill (Angus and Robertson, 1939)

Taking aesthetics seriously also involves determining how to reconcile aesthetic and non-aesthetic considerations in environmental governance. Scientific and economic criteria more commonly substantiate environmental rules and standards. Scientific knowledge injects supposedly objective and consistent criteria for decisions, as evident in procedures for environmental assessments of development proposals, setting pollution standards and managing endangered species, among many applications. Science offers additional rationales for action, such as that the natural environment offers life-supporting services including clean air, water and fertile soil, and it underpins technological innovations to mitigate our impacts, such as through solar and wind power. Economics comes into play too in numerous ways, such as cost-benefit analyses of proposed environmental policies, quantification of the economic benefits of ecosystem services, and financial incentives including carbon taxes to reduce greenhouse gas (GHG) emissions. In these domains, policy-makers assume individuals to be sufficiently rational and self-interested to understand and respond appropriately to improved information and clearer incentives, while the ‘subjective’ and ‘superficial’ emotional values seemingly associated with aesthetics get marginalised from environmental governance.

While the natural sciences and economic incentives have undoubtedly often reshaped modern environmental law for the better, they lack a complete solution. The shortcomings of environmental law generally do not occupy my book, with much already written about them.13 Less well acknowledged is that our failure to manage the environment wisely stems more often not from lack of knowledge, but from lack of affection and altruism – values that aesthetic appreciation can help nurture. Aesthetic values help to define people’s sense of place in nature, and forge the emotional and ethical relationships that can engender stronger environmental law. Whether visual, auditory, tactile or olfactory, sensory stimulation from our environment can generate more visceral feelings than are attainable by mere intellectual representation of environmental issues through technical data or expert reasoning.14 Positive aesthetic experiences can motivate communities to protect nature by finding values in it not captured by scientific accounts, while negative aesthetic experiences can also jolt our perception of nature. The growing space for public participation in environmental decision making, including community consultation rights and access to courts, offers one of the best routes for incorporating aesthetic values into environmental law even if the law does not explicitly affirm them.

The seductive power of aesthetic appreciation, however, may also be manipulated to deceive and harm the public, as exemplified by corporate greenwashing and government propaganda. Seductive beauty is harnessed by the business world in its communications to sway consumers and investors to part with their money. The evocative music and imagery flaunted in corporate marketing can bolster the perception of businesses’ supposedly eco-friendly credentials as expressed in terms of being ‘carbon neutral’ or ‘sustainable’, for instance. The public can be lulled into complacency by such nonsense, especially in the absence of regulatory oversight to curb misinformation.

We need to take aesthetics seriously, but clearly an aesthetic turn in environmental law should not infer a laissez-faire approach in which regulators merely defend individuals’ opportunities to experience natural beauty, as Finnis implies. To counter the foregoing outlined difficulties, the law must support a critical aesthetics that contributes to environmentally sound decisions. The Art of Environmental Law champions a pedagogic, curatorial style of law. Curating spans a variety of interventions, from active protection of positive aesthetic experiences to curbing the deceptive and harmful practices associated with corporate greenwashing. A critical aesthetics thus takes aesthetic appreciation beyond a purely sensory experience of individuals to one linked to vital collective issues relating to environmental science, civic environmentalism, social accountability and other dimensions that bear on the quality of environmental governance. Thereby, aesthetic appreciation of landscapes and wildlife combines with their historical, cultural and political dimensions as much as their physical properties.15

This agenda thus centres on our relationships with nature rather demoting it merely to an object of distanced appreciation. Relationships accommodate our sense of place in nature, and the power of aesthetic experiences to deepen people’s emotional gratification and moral valuation of the natural world. This bodily engagement could be as beguiling simple as walking (or swimming), as Christopher Tilley advocates. Such journeys through nature collect ‘continuous visions, smells, tactilities, sounds and tastes’, he found.16 Likewise, aesthetician Arnold Berleant values lived experience within nature, as participants, not observers.17 These ideas thus try to overcome any ontological separation of humankind and nature that the aesthetic gaze can imply. Activities such as citizen science and community eco-restoration projects are among the means by which the populace can aesthetically appreciate nature in active ways while improving their ecological literacy and making a grassroots impact. As well, opening ourselves to more intimate aesthetic appreciation of other species and their environs requires that we respect the agency of nature in a reciprocal relationship. A critical aesthetics thus must include an aesthetic of vulnerability by which we respect rather than subjugate natural forces, even if they sometimes make our lives less comfortable and convenient. Being vulnerable has formative implications for environmental law, be it from decisions about adapting to climate change sequalae to co-existing with animals that may endanger us.

The arts mediate some of these relationships, especially where one has few opportunities for direct aesthetic appreciation of nature outside human-dominated places. Both for representing the natural world and enabling novel practical engagement with it, the arts can open human imagination across the enlarging temporal and spatial dimensions of the Anthropocene. They can help people to grasp more insightfully environmental shifts such as climate change outside of their own daily lives and localities, and engender attitudinal and behavioural shifts. And the arts can aid strategic interventions by dissident activists challenging destructive corporate or government practices.

In sum, sensory appreciation of the natural world, including as mediated by the arts, matters because of its capacity to shape the ethical and political imagination of the society and thereby the progressive development of environmental law. A richer and more critical sensory awareness of nature’s beauty or disfigurement can stimulate deeper ethical and political deliberation about humankind’s place in nature, our environmental impacts, the interests of non-human life and other dimensions that underpin environmental laws and policies.

II.OUTLINE OF THE BOOK

My book is not the first scholarship to investigate environmental law and aesthetics, but this field has not enjoyed the attention lavished on many other aspects of environmental law. The few pioneers include John Costonis, who examined aesthetics in US urban development regulation,18 and Tim Bonyhady’s account of Australian landscape art and literature in the emergence of its first environmental laws.19 David Schorr has also tracked correlations between art and the history of environmental law.20 Cultural heritage law scholarship sometimes forages into this domain, as in Ben Boer’s work.21 In international law, Alice Palmer has evaluated aesthetic criteria in World Heritage Convention decision-making.22 And several legal philosophers have delved into some of the conceptual bridges between aesthetics and environmental law, notably Andreas Philippopoulos-Mihalopoulos23 and Afshin Akhtar-Khavari.24

My book builds on this founding literature in offering a wider ranging account of the interface between aesthetics and environmental law across a variety of cultures, contexts and histories. This chapter continues by investigating the foundational issues, unpacking the nature of environmental aesthetics and art, and then discerning their influence on human attitudes and practices. Chapter 2 shifts the focus to the law, examining how aesthetics and the arts have influenced environmental law, from inspiring new regulations to the codification of aesthetic values in legal doctrine, as well as the aesthetic qualities of environmental law itself. I canvass the major challenges of governing with aesthetics in Chapter 3, such as the bias for aesthetically ‘special’ nature and the impact of negative aesthetics. This chapter thus helps us to understand the issues that must be resolved before aesthetics can play a larger role in governing environmental activities. Together, these chapters constitute Part I, devoted to understanding the conceptual, empirical and doctrinal foundations of aesthetics and the arts in environmental law.

Part II, ‘Stories’, comprises four chapters that delve into specific case studies. Chapter 4 unveils the role of aesthetics in colonising nature, such as the history of reshaping landscapes and their wildlife in order to appease societies’ aesthetic preferences. The second story, in Chapter 5, examines aesthetics in business marketing and corporate social responsibility, and the difficulties the law faces in disciplining deceptive corporate communications. In Chapter 6, I tackle the aesthetics of ecological restoration and its legal frameworks; aesthetic considerations have become both a hindrance and help for ecological recovery. Climate change law’s encounters with aesthetics and the arts deliver the final story, in Chapter 7. I highlight the challenges of imagining and appreciating the aesthetic values of a changing planet, as well as conflicts over aesthetic values arising in climate change mitigation and adaptation laws, such as with industrial wind farms.

My book concludes in Part III, with reflections on developing a critical aesthetics for environmental law. Sort of analogous to how the public’s experience of art in galleries and museums is curated, I use ‘curating’ for conceptualising how environmental law should engage with aesthetic values to facilitate pro-environmental practices. In most cases, aesthetics cannot be codified into prescriptive criteria that lawmakers can mechanically implement or adjudicate, but the legal system can elevate its importance, stimulate opportunities for public engagement and offer interpretive guidance. Reforms to institutionalise curating should extend beyond conventional governance processes of environmental law to address the law’s wider role in creating and protecting public spaces for debate and constructive, non-violent dissent including artistic expression.

As is surely already obvious, my study embraces interdisciplinarity. At least half my referenced literature is not even ostensibly in the realm of law. That’s a conscious choice, as to rigorously investigate the aesthetic dimensions of environmental law requires engaging closely with the theories and debates in the disciplines of art criticism and aesthetics philosophy. These include the basis for socially defensible aesthetic judgements, the potential of the arts to shape environmental values and behaviours, and how one can curate aesthetic appreciation.

My study is equally unconventional in its multi-jurisdictional scope. I appraise a variety of key trends and precedents worldwide rather than dwell on any specific country. Many examples come from the Western world, notably from Oceania, the European Union and North America, partly because they have played a disproportionately seminal role in environmental law globally, as well as owing to my personal familiarity with them over my peripatetic academic career. I don’t, however, wish to trivialise the importance of non-Western precedents and practices, be they associated with Indigenous peoples or the Global South, and I incorporate a variety of examples, especially from South Africa, as far as attainable within the limits a single book allows. Invariably, of course, omissions from some countries or regions exist, but I am aiming not to write an exhaustive account, but rather to build the foundations for a new field of environmental law research.

The affliction of much critical legal scholarship is to write excessively in abstractions, thus obscuring the meaning of some elementary issues. Wishing to avoid the miasma of such writings, this book is grounded in some familiar examples, from wind farms to corporate environmental marketing, that readers will have personally encountered or read about. The case studies in Part II, where the broader theoretical issues are connected to practical examples, were chosen for several reasons. Firstly, they offer deep insights into the interface between aesthetics and environmental law, such as Chapter 5’s analysis of ecological restoration, which has a strong aesthetic dimension in that laws in this realm often emphasise the goal of improving the appearance of degraded landscapes. Secondly, Part II engages with some of the most serious environmental problems of the Anthropocene, notably climate change. Thirdly, the case studies capture different phases in the development of environmental law, from the largely historical perspective in Chapter 4, on ‘Vanquished Nature’, to the emerging and future governance of climate change, in Chapter 7. The fourth rationale is to assess the role of non-state actors in environmental governance, a perspective that comes out most strongly in Chapter 6’s account of business aesthetics and corporate social responsibility, as well as in the final chapter’s analysis of ‘culture jamming’ by civil society activists. Together, these examples enable readers to appreciate the variety of key interactions between aesthetics and environmental law.

The heterogeneous research methods and case studies of this book reflect the broader reality that the governance dimensions of environmental aesthetics lack a bespoke research methodology. The same could be said for much scholarship on environmental law. It commonly rests on arguments about doctrinal and philosophical issues rather than addressing empirical questions about the quantified impact or efficacy of governance.25 Empirical evaluation of environmental law and policy faces several practical barriers, including measuring parameters that we cannot easily compute, and the associated challenge of correlating cause and effect in complex legal phenomena whose relationships we may not decipher except over many years. Environmental law research has a strong axiological character, being concerned with ethics and values, a quality equally applicable to this book. It is predicated on the assumption of the importance of the natural environment to human wellbeing and the importance of social and institutional changes to improve environmental practices. Core concepts that underpin my thesis relating to the value of natural beauty and aesthetic appreciation reflect value-laden and contested choices.

My approach has some affinity with the policy research framework elaborated by Ann Majchrzak and Lynne Markus, and as some scholars of environmental law have recommended.26 They use an empirical-inductive approach, emphasising discourse and reasoning, in contrast to the scientific hypothesis-testing approach. The dimensions of the social problem and relevant concepts and explanatory theories must first be identified.27 Thereafter, one can assess the merits of future courses of action that may resolve these social problems. Thirdly, a normative stance is introduced, with recommendations for future action that may resolve these policy or governance problems. Overall, the form of research is partly descriptive, by harnessing scholarly disciplines that seek to understand the causes and effects of environmental activities or governance policies, and also normative (and thus value-dependent) by recommending better approaches. With a pragmatic orientation, it helpfully illuminates not only what happens, but also why it happens and how we might do better.

On the other hand, this approach won’t be satisfying to traditional ‘black-letter’ lawyers. This is a book for scholars interested in understanding environmental law in its cultural and political context, and interested in normative enquiries as much as in understanding the world as it is. Understanding the role of aesthetics and the arts in environmental law certainly involves issues of formal legal doctrine, such as attempts to codify natural beauty into rules. But the subject matter of this book also demands transcending positivist thinking, and incorporating insights from art theory and the philosophy of aesthetics, as well as environmental history, cultural geography and other disciplines.

Unusual for an environmental law monograph but essential in my case, this book contains many illustrations. I would have liked to include more but the publisher limited me to 50 images. The absence of relevant illustrations in some cases, however, should not diminish the text, as the examples I discuss are generally available on the Internet. So please keep your laptop browser open as
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