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SOVEREIGNTY INTACT

This book examines the relationship between the UK Parliament and the European Court of Human Rights, and the relationship Parliament had previously with the Court of Justice of the European Union. It examines these relationships in the context of the highly politicised area of immigration.

The book illustrates, despite frequent claims to the contrary, that the adjudication of rights by ‘foreign’ courts in cases involving immigration has not in fact impeded Parliament’s work or its sovereignty. By applying the democratic dialogue model to the relationship between the Parliament and these courts, the book illustrates the dynamic and interactive nature of the relationships. The institutions, working together, produce moderated and normatively advantageous human rights protections.

Tackling the contentious issue of UK sovereignty, this important book, through rigorous analysis, expertly dismantles one of the most charged political claims of recent times.
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Introduction

As I begin to write the introduction to this book, Prime Minister Keir Starmer is announcing sweeping new immigration reforms in the United Kingdom (UK). It is May 2025. The reforms include tightening the rules on who can obtain a skilled work visa, ending overseas recruitment for social care visas, lengthening the time it takes to obtain indefinite leave to remain in the UK, and making it easier to remove visa-holders from the UK who have committed crimes.1 Weeks earlier, Starmer had told MPs that: ‘it should be parliament that makes the rules on immigration. It should be the government who makes the policy’.2

This sentiment is not new. The UK government has long expressed concerns about courts – particularly about ‘foreign’ courts like the European Court of Human Rights (ECtHR) and the Court of Justice of the European Union (CJEU) – interfering with the UK Parliament’s democratic sovereignty and preventing it from implementing its legislative agenda. These concerns have been acted upon and expressed explicitly in recent years.

In December 2021, the UK’s Conservative government began its campaign to replace the Human Rights Act 1998, which incorporates the European Convention on Human Rights (ECHR) into UK domestic law, with what it called a ‘modern’ Bill of Rights.3 The repeal of the Human Rights Act was needed, according to some ministers at the time, ‘to stop Strasbourg dictating to us’,4 and to ‘shore up the sovereignty of elected law-makers in Parliament’.5 While the bill of the Bill of Rights was ultimately withdrawn from Parliament in June 2023, Parliament then passed the Illegal Migration Act 2023 in July 2023. The Illegal Migration Act, the purpose of which is to regulate unlawful immigration into the UK, significantly: (i) disapplies section 3 of the Human Rights Act, which provides that legislation, so far as is possible, be read and given effect in a way which is compatible with ECHR rights;6 and (ii) gives the government power to ignore interim measures of the ECtHR and, therefore, in one minister’s words, ‘to unilaterally decide whether the UK should uphold its international obligations’.7

The Illegal Migration Act seemed to respond, at least in part, to the ECtHR’s 2022 decision to grant an injunction to prevent planes taking off pursuant to the government’s plan to send those seeking asylum in the UK to Rwanda.8 The decision did not determine the lawfulness of the Rwanda plan, and the interim measure was granted only to allow time for the delivery of the domestic decision in the applicant’s judicial review proceedings. Nevertheless, it led several Conversative MPs to argue openly that the UK should leave the ECHR and, accordingly, the ECtHR’s jurisdiction, on the basis of a perceived need to ‘defend our borders and [] bring order to our asylum system’,9 and to ‘end the ECHR’s trespass on our parliamentary democracy’.10 In April 2024, UK Prime Minister Rishi Sunak commented to the Sun newspaper, in discussing the government’s Rwanda plan, that ‘border security and controlling illegal migration is more important than our membership of any foreign court’.11 The UK had, of course, already withdrawn from the European Union (EU) and, therefore, from the direct application of EU law and from the CJEU’s jurisdiction.

This book is about the relationship between the UK Parliament and the ECtHR, and the relationship that the UK Parliament in the past had with the CJEU. It provides an empirical and analytical account of those relationships, specifically in the highly charged, controversial and politicised context of immigration.


I.Argument

The central argument made here is that those relationships have been highly interactive and dynamic. These ‘foreign’ courts, to use Sunak’s terminology, have not in fact significantly impeded the UK Parliament’s work, as the UK government has, for some time, argued that they have. Rather, Parliament and these ‘foreign’ courts have worked together, and indeed have quite consciously worked together, to produce moderated protections of rights, even where decisions of these courts have in effect provided non-nationals with a form of legal protection to enter or remain in the country. This argument is made by demonstrating that the UK Parliament’s relationship with the ECtHR, and the relationship it had with the CJEU, can be explained by the domestic constitutional model of democratic dialogue.

The metaphor of ‘dialogue’ has often been used to explain different kinds of institutional interactions at the domestic level,12 as well as to describe interactions in the international and transnational space.13 When I use the word ‘dialogue’ in this book, however, I am referring specifically to ‘democratic dialogue’: a constitutional model of rights protection with distinct descriptive and normative claims.

The democratic dialogue model will become familiar over the course of the book. For now, it suffices to know that the model is characterised by constitutional and judicially developed mechanisms which allow a legislature to respond to a court decision which has struck down legislation, in a way that is respectful of the court’s decision, while nonetheless achieving the original policy goal behind the impugned law. The legislative response may take the form of amending or repealing the relevant legislation or explicitly ignoring the court’s decision. Hogg and Bushell were the first scholars to articulate the dialogue model, which has since entered the mainstream of constitutional theory. They did so by examining instances in which the Supreme Court of Canada struck down legislation on the basis of its incompatibility with the Canadian Charter of Rights and Freedoms,14 and in which the Canadian legislature subsequently took further action in light of the Court’s decision. They initially described their analytical model as follows:

[Whenever] a judicial decision is open to legislative reversal, modification, or avoidance, then it is meaningful to regard the relationship between the Court and the competent legislative body as a dialogue … The legislative body is in a position to devise a response that is properly respectful of the Charter values that have been identified by the Court, but which accomplishes the social or economic objectives that the judicial decision has impeded.15


In 2007, Hogg and Bushell, writing with Wright, further expanded and clarified their analysis:

The legislature and the executive may act on their interpretation of the Charter … However, where the interpretive task takes place against the backdrop of a prior relevant judicial decision, the legislature and the executive may not act on an interpretation of the Charter which conflicts with an interpretation provided by the Courts.16


Mechanisms that facilitate legislative responses to court decisions have since been identified in Australia,17 New Zealand18 and the United Kingdom.19 In her comprehensive study of democratic dialogue in the UK context, Young found that there are no necessary or sufficient criteria that need to be met to facilitate dialogue.20 Rather, she found that there are various and diverse mechanisms and constitutional structures which can enable legislative responses to court decisions.21

Young concluded that constitutional mechanisms that facilitated democratic dialogue broadly fall into two groups. The first group are those mechanisms that give rise to ‘constitutional collaboration’, in that they enable the legislature and the courts ‘to work together by drawing on their relative strengths and weaknesses when reasoning about rights’, thereby allowing each institution ‘to take account not just of reasons for and against a particular resolution of rights issues, but also other reasons which would require each institution to give weight to the resolution of the other’.22

The second group are mechanisms which give rise to ‘constitutional counter-balancing’ because they ensure that both the legislature and court contribute to determining rights issues, while making sure that one institution’s analysis does not always dominate or override the contribution of the other.23 The argument is that, while constitutional collaboration should be the primary focus of the institutions, constitutional-counterbalancing mechanisms should be available for ‘when one institution believes the other has transgressed the proper scope of its constitutional powers’.24 Constitutional counter-balancing, according to Young, indirectly facilitates constitutional collaboration because it maintains the model’s stability by ensuring that there is a way to resolve constitutional conflicts.25 These mechanisms must, however, be used rarely, if they are to facilitate dialogue.26

Hogg and Bushell’s aim was to show that the Canadian Charter is more democratic (and judicial review is weaker) than might be otherwise supposed,27 and they emphasised that they did not, from their study, want to draw conclusions as to whether judicial review is good or bad.28 Despite their reticence, however, the democratic dialogue model has subsequently been described as normatively advantageous and it is the normative justifications for the dialogue model that make it unique. It is a model that is not only reflective of practice and one grounded in ‘real facts and assumptions’, but it is also a model that provides an ‘aspirational ideal’.29

The key normative claim of the model is that when courts and legislatures engage in dialogue, the rights protection produced by the interaction is ‘better’ than it would be if the institutions were acting alone. What is meant by this use of the word ‘better’ is not that a stronger protection of the individual’s legal rights is necessarily produced. Nor does the use of the word ‘better’ mean that a stronger political protection of rights is produced that allows governments, through legislatures, to achieve exactly their agenda. Rather, a ‘better’ protection of rights here means one that draws on both a political and legal protection of rights; specifically, a protection of rights which ‘maximises the advantages and minimises the dangers of purely legal or purely political protections of human rights’ by providing a balance between or a ‘hybrid’ of the two systems.30

Gardbaum and Young unpack and refine this claim. Their argument is that a ‘better’ protection of rights is produced not because that protection provides a balance between a purely legal or political protection of rights, but because the protection produced draws on the strengths of how both courts and political branches reason about rights. That is, because the protection draws on accounts of both legal and political constitutionalism.31 Briefly, those who argue for a strong legal protection of human rights, usually rely on similar arguments to those which underpin legal constitutionalism.32 Their argument is that courts are best placed to decide on rights because they are unelected institutions and thus function as ‘forum[s] of principle’,33 which can focus on individual and minority interests. Those who argue for a political protection of rights tend to rely on arguments similar to political constitutionalism. They contend that the legislature is best placed to decide on rights issues because it is a democratically elected institution and thus directly accountable to electors.34

Constitutional collaboration mechanisms enable both legislatures and courts to play a role in protecting rights, ‘applying their relative strengths and weaknesses in a complementary manner’, and it is for this reason that those mechanisms are more likely to afford this ‘better’ protection of rights.35 Constitutional counter-balancing mechanisms, by indirectly supporting constitutional collaboration by ensuring a means to smooth over constitutional conflict, also therefore indirectly facilitate the achievement of this normative claim.36

The second normative claim of the model is that it produces greater and more diverse deliberations on rights because, when rights are being openly discussed by the different institutions, more individuals and groups, with differing and diverse points of view, are able to contribute to the discussion.37 Again, constitutional collaboration mechanisms are likely to facilitate this normative benefit. As Young describes it,

[d]eliberation is facilitated when legislatures and courts provide clear reasons for their decisions. Not only does this help to ensure that there is value-oriented as well as interest-formed collaboration, but … it also helps to frame debate between institutions and that taking place in society at large.38


The third normative claim is that dialogue produces a system of checks and balances between courts and legislatures. This is because the court can assess the decisions being made by the legislature and ensure that it does not overstep its competence, and, in turn, the legislature can ensure that the judiciary is not acting politically.39 This normative claim is more likely to be achieved through constitutional counter-balancing,40 given that those mechanisms should only be used when one institution is considered to have overstepped its competence.

The democratic dialogue model is not without its critics. Manfredi and Kelly consider that only ‘negative responses’ or those responses that show some disagreement with the court decision on the part of the legislature can properly be ‘dialogue’. On this view, if legislatures simply agree with the judicial decision, a relationship of equality between the institutions (which is necessary, in their view, for real and meaningful dialogue) does not exist.41 Tremblay, for his part, argues that the ‘dialogue’ label should only really be used if both parties to the interaction are trying to reach a common goal,42 while Rosas suggests that ‘genuine’ dialogue needs some kind of mutual exchange of opinion and experience between the two institutional parties to the interaction.43 For King, true dialogue requires domestic courts and legislatures to be in a relationship of at least ‘approximate equality’.44 Kavanagh provides an excellent and comprehensive overview of the critiques and critics of dialogue, and argues that we should move beyond the dialogue model because it oversimplifies the roles of legislatures and courts.45

The purpose of this book is not to engage directly with these critiques. The aim is simply to demonstrate that the democratic dialogue model, despite its flaws, can usefully and accurately explain the relationship between the UK Parliament and, respectively, the ECtHR and CJEU, even in the area of immigration, and that there are normative benefits to those dialogic relationships.



II.Contribution

The argument that the UK Parliament and the ECtHR engage in democratic dialogue, and Parliament previously did so with the CJEU, represents a new approach to rights adjudication by international courts, and an approach that addresses the problems with the more conventional theoretical approaches to that adjudication. Those traditional approaches are polarised and polarising insofar as they view rights adjudication by international courts as either highly negative (the view taken by political constitutionalists) or highly positive (the view taken by legal constitutionalists).

Legal constitutionalists consider international courts best suited to the role of adjudicating rights because they are the institutions most experienced and skilled in legal reasoning and, also, because courts are (at least in theory) impartial and apolitical institutions. Courts are, on this basis, institutionally highly and uniquely capable of protecting the interests of individuals and minorities and are in fact designed to focus on those interests. This is in contradistinction to legislative bodies which, according to legal constitutionalists, are inevitably subject to shifting political influence and are, at their worst, even susceptible to a potentially oppressive and individual rights-denying ‘tyranny of the majority’.46 As Kavanagh argues more fully, because a court: ‘has no interests of its own to further, and is relatively unaccountable to the various political interests in society, it can provide an impartial forum in which the issues can be decided in light of constitutional principles’.47

These constitutionalists argue that courts are independent not only because they
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