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Introduction

The First Amendment states, “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.” Each of the tenets of the First Amendment has brought considerable controversy. Is the First Amendment “absolute” as some scholars would have us believe, or is the interpretation of it likely to change based on the political climate? Some examples from the past few years will suffice to show how the First Amendment remains in the foreground of the U.S. judicial system.

A 17,000-member-strong interest group, Freedom from Religion Foundation, has filed complaints to school districts in Alabama permitting student-led prayers that use the name of Jesus during high school football games on school property. They contend that religion has no place in public high schools and these prayers violate the students’ rights to freedom of religion. Similarly, this foundation has contacted the chief of the U.S. Forest Service and asked to have a Catholic shrine of Jesus sitting on top of Big Mountain in Whitefish, Montana, removed. The foundation sees the statue as a longstanding violation of the First Amendment’s prohibition against establishment of a religion.

On October 17, 2011, the U.S. Supreme Court agreed to hear a First Amendment case about whether it is appropriate for Congress to pass laws making it a crime to lie about military decorations. At issue is whether statements known to be false by the speaker are entitled to First Amendment protections. Similarly, during its 2011 term, the Court did not rule on whether the Federal Communications Commission (FCC) violated First Amendment freedom of speech standards when the FCC regulates profanity and nudity on the airwaves.

Another 21st-century issue is whether freedom of the press has been restricted during times of war. In the war in Afghanistan, for example, there are prohibitions placed on the media to prevent them from entering into and reporting from war zones. The question is whether there is a compelling state interest to justify the restriction of the presses’ First Amendment rights.

Another critical issue relates to whether allowing citizens with a cell phone or video camera to film law enforcement officers performing their duty in public is protected by the First Amendment. On August 26, 2011, the First Circuit of the U.S. Court of Appeals in Boston ruled in Glik v. Cunniffe et al.1 that allowing this action is a “basic, vital, and well-established liberty safeguarded by the First Amendment. It is firmly established that the First Amendment’s aegis extends further than the text’s proscription on laws ‘abridging the freedom of speech, or of the press,’ and encompasses a range of conduct related to the gathering and dissemination of information.” The court continued, “The filming of government officials engaged in their duties in a public place, including police officers performing their responsibilities, fits comfortably within these principles. Gathering information about government officials in a form that can readily be disseminated to others serves a cardinal First Amendment interest in protecting and promoting ‘the free discussion of governmental affairs.’ ”

One of the most unusual cases dealing with the First Amendment occurred in 2008, when a large group of people gathered in front of the U.S. Supreme Court building to protest actions in Guantanamo Bay. In question was a federal statute (40 U.S.C. § 6135) that provides: “It is unlawful to parade, stand, or move in processions or assemblages in the Supreme Court Building or grounds, or to display in the Building and grounds a flag, banner, or device designed or adapted to bring into public notice a party, organization, or movement.” The protesters started on public sidewalks but spilled over to the Supreme Court plaza. Arrested protesters challenged this statute on the grounds that it violated their First Amendment rights of assembly. Courts, however, have continued to hold that the Supreme Court and its structures have special status when it comes to the First Amendment. Appellants argued that the statute has been unduly interpreted to prohibit nondisruptive forms of expression such as picketing and leafleting in the Supreme Court building or grounds. According to the Washington, D.C., Court of Appeals in 2011, in Kinane v. United States, “This court has already resolved the issues raised in appellants’ contentions in favor of the government, and we find no reason to deviate from our previous holdings.”2

In late 2011, members of the various Occupy movements refused to leave public parks when required by statute to do so. They have claimed First Amendment rights to gather and assemble but they have failed to distinguish gathering from squatting. Protesters in the Occupy Trenton movement in October 2011 took their case to court arguing that police requests to remove unattended signs and to refrain from using electricity in public parks is a direct violation of their First Amendment rights of assembly and speech.

The commonality among all these cases is that they involve actions of individuals against actions of the state. This is critical in that the First Amendment only protects individuals from state action, not private.

It is interesting that many media outlets champion the Roberts Court as a defender of free speech. The New York Times, for example, proclaimed in 2011 that the First Amendment is a “signature product” of the Roberts Court.3 Monica Youn of the New York School of Law reports that the data demonstrate otherwise. She notes,


In its first five years, from 2006 until 2011, the Roberts Court granted certiorari in 29 cases in which a free speech violation was claimed (including the speech, press, assembly, and association guarantees). In these cases, the Court held that that a free speech violation existed in 10 of the cases, and that no free speech violation had been demonstrated in 19 of these cases. Thus, simply looking at the numbers, the Roberts Court has supported a free speech claim in 34.48 percent of argued cases.4



Epstein and Segal further note that between 1953 and 2004, the Supreme Court supported free speech claims in over 54 percent of its heard cases.5

The purpose of First Amendment Rights: An Encyclopedia is to provide a resource that is easily accessible as a reference, yet is more than just a list of names and dates. The chapters’ authors were selected on the basis of their research and scholarship within the issue examined and writing for a broad-based audience. In Volume 1, we have reprinted chapters that provide an overview of approaches to the First Amendment as well as chapters that examine key historical controversies. In Volume 2, we update the materials by providing primarily post-2008 cases that examine the application of the First Amendment by the Roberts Court and explicate recent challenges provided by such items as new technology and its impact on the First Amendment. Each volume can be read independent of the other.

Volume 1 highlights the traditional issues embodied within the First Amendment. In Chapter 1, Lenz discusses the role the Court has played in resolving the absolutist language of the Constitution that deals with free expression. Even though absolutist language is used in the Constitution, the courts have rejected the literal meaning of the words and have imposed restrictions. Freedom of religion, speech, and press are all components of the First Amendment that have required Supreme Court rulings to clarify limitations on free expression. The “clear and present danger” test, the harm principle, and the fundamental right analysis are some of the tools that the Court uses when deciding freedom of expression cases.

In Chapter 2, Renstrom provides an overview of a variety of factors contributing to the First Amendment including freedom of religion, freedom of speech, and freedom of the press. The author discusses one critical question that arises when dealing with issues of religion: How much contact is the government allowed to have with religious groups short of designation of a state church? A major factor in deciding freedom of religion cases is the holding that the Free Exercise Clause protects religious belief but not necessarily religious conduct. Regarding freedom of speech, some actions may be regulated if they constitute a “clear and present danger.” Actions, such as parades and protests, are viewed as a type of speech. Two major issues that would affect freedom of the press cases would be press that has the potential to threaten national security and libelous press. It is critical that the Court decide when government intervention might be justified in these types of cases.

In Chapter 3, Walker discusses atypical issues regarding the First Amendment, one being the claim by some women that pornography should be censored because it violates the rights of women. A law that would have prohibited pornography on this basis was declared unconstitutional by the Seventh Circuit Court of Appeals because it established an “approved” view of women and female sexuality. Some women argue that prohibiting pornography actually is detrimental to women and that it represents a content-based censorship. Other content-based censorships discussed in the chapter are academic freedom and scientific research, including stem-cell research and cloning.

In Chapter 4, Bresler discusses freedom of association and how the conservative Rehnquist Court worked to more fully protect this right. The main focus of the chapter is the Boy Scouts of America v. Dale case, which involved Dale being denied the ability to become a leader within the organization because he was a homosexual. The Boy Scouts of America (BSA) claimed that homosexuality violated their moral code and that they should be protected under freedom of association, while Dale argued that freedom of association did not grant the BSA the right to select leaders in defiance of a state civil rights law. By a 5–4 vote the Court ruled in favor of the BSA. The author notes that the future of the strength of this freedom will depend on whether the Court becomes more egalitarian or libertarian, and that the Court will have to refine its doctrine to match 21st-century societal values.

In Chapter 5, Pollock focuses on freedom of speech and how it provides the foundation for each of the other liberties protected by the First Amendment. The Court’s decisions have created and increasingly expansive interpretation of freedom of speech, have worked to advance “truth” in the “marketplace of ideas,” and have emphasized the function of free speech in facilitating a representative democracy. The author notes that “speech” protected by the First Amendment has evolved to include symbolic speech, such as nonverbal conduct. Some of the aspects of free speech that this chapter discusses include offensive speech, speech used in campaigns, and freedom of expressive association.

Chapter 6 discusses the regulation of commercial speech, which can be defined as speech by an individual or corporation intended to make a profit, and its role within the First Amendment. Commercial speech was initially excluded from the protections of the First Amendment, but a series of Court decisions beginning in the mid-1970s gave commercial speech limited protection. Many claim that political speech is essential for the workings of a free democratic society, and that the free clash of ideas will lead to the truth. Therefore, political speech is given more protection than commercial speech, which leads to severe limitations on the protection of artistic and scientific speech, generally by the Securities and Exchange Commission (SEC). The chapter highlights the differences and effects of mandatory disclosure requirements and outright prohibitions on speech.

In Chapter 7, Cornwell works toward finding an answer to the question posed after the outburst of media coverage on the Iraq War that the American people witnessed: Did the process of embedding journalists create the illusion of a free press when, in fact, information and images were restricted and manipulated by the government to shape public opinion about the war? The United States is the only nation that provides constitutional protection to the press, although it is not absolute protection. Cornwell discusses First Amendment scholar Thomas Emerson’s four values of the freedom of expression: it is central to discovering truth, it is part of the process of self-actualization, it provides a safety valve for a society as it changes over time, and it is crucial for a participatory democracy. The chapter also describes five different theories of the press and notes that the libertarian and social responsibilities models are used in the U.S. media. Cornwell notes that judicial precedent favors the idea that the government will not infringe on the liberty of the press without showing that the restriction serves a more important interest.

In Chapter 8, Cornwell describes the multiple 21st-century issues relating to freedom of the press, with a heavy emphasis on technological innovation and shifts in media regulation. The media have the ability to inflate or deflate the level of public attention an issue receives, thus engaging in agenda setting. Cornwell discusses strategic lawsuits against public participation (SLAPP) that occur when a threat of a lawsuit is enough to stop further criticism of a business, and the role of the courts in allowing or dropping these cases. An increasingly smaller number of large corporations are controlling larger and larger portions of the media, leading to a more widespread use of these lawsuits and other types of corruption.

In Chapter 9, Pollock discusses how the Establishment Clause and the Free Amendment Clause, which are meant to complement each other, sometimes conflict. A governmental action that supports free exercise can also be characterized as aiding religion. These laws were initially intended to create a wall of separation between the church and state. The more recent Court cases dealing with church–state issues have increased the kind of aid that government can give to religious schools, but generally have put more limitations on when religion can be used in school.

In Chapter 10, Pollock details Supreme Court cases related to religious exemptions from the Free Exercise Clause, which are exemptions that the government may choose to grant and exemptions that the government must grant. An example of the former type of exemption would include a tax law, which would give the legislature broad discretion in choosing whether to give exemptions to religious groups, while an example of the latter would be if the exemption was created exclusively for religion. The chapter discusses the state and federal implications of the Religious Freedom Restoration Act and the Religious Land Use and Institutionalized Persons Act. Recent Court cases have dealt with the Free Exercise Clause in conjunction with the Freedom of Speech Clause.

The volume ends with case briefs from the earliest decisions on the First Amendment and ending with cases decided in 2008.

Volume 2 highlights contemporary challenges to the First Amendment. It updates all First Amendment issues since 2008. In Chapter 1, McClure analyzes how the First Amendment has fared during the first six terms of the Roberts Court. Most of the cases decided during this period were centered on free expression with the Court deciding to expand free speech rights in some areas and reject further expansion in others. The Court expanded the rights of free speech in the areas of tort liability, minors’ access to offensive material, depictions of animal cruelty, commercial speech, and campaign finance as political speech. At the same time, it allowed state or federal restrictions for speech affecting national security, involving student expression off campus, by public employees, for student recruitment, by unions, for candidate nominations, and for mandated disclosures. Overall, the Roberts Court has become more of a defender of First Amendment rights than many expected, but it has not yet become the most protective First Amendment Court in history, as claimed by others. However, decisions in a couple of key First Amendment cases heard during the seventh term may give a good indication of whether the Court is going to move more to one side than the other.

In Chapter 2, DiMaggio discusses the Julian Assange WikiLeaks controversy and tackles the question of whether the First Amendment covers the disclosure of confidential government information. WikiLeaks—established in 2006—serves the main goal of introducing American citizens to important, political news that they otherwise would not be made aware of; however, with seemingly good intentions in mind, WikiLeaks has faced scrutiny by the U.S. government and citizens for leaking military video footage and government documents that were not meant for citizen viewing because they are a “matter of national security.” No court decision has been made yet and it has not yet been determined if the Espionage Act and other efforts to punish WikiLeaks and protect the government from future leaks are currently applicable.

Proving to be a popular form of communication in the 21st century, social media (Web 2.0) has impacted our lives via Facebook, Twitter, and so forth. With the popularity of these sites, questions have emerged about where social media fits in with the First Amendment. This issue has been taken to the courts on multiple occasions and still remains a controversial issue today. These cases have revolved around social networking companies, public employees, students, and much more; therefore, the scope of social media’s relationship with First Amendment concerns is vast. In Chapter 3, Kahl discusses how each First Amendment right coincides with social media cases, including questions of the applicability of shield laws, anonymously/pseudonymous sharing of information, and so on.

In Chapter 4, Cannon discusses the issue of “sexting”—the sending of nude, semi-nude, sexual pictures via cell phones—in relation to the First Amendment. Sexting has become a new phenomenon with the emergence of camera phones and is oftentimes a trend among teenagers. An alarming example of the implications of sexting is the existence of what the authors call “sextortion,” the blackmailing of minors by predators that is most often used by sexual offenders as a means of getting teens to send explicit photos of themselves via the Internet. As the saying goes, “technology progresses faster than the law.” For this reason, the legality of sexting is still a controversial debate in America and as the authors point out, many court cases have risen out of this issue. Cannon conclusively argues that although sexting can have harmful consequences, minors that “sext” should not be faced with the same charges as sexual offenders and should be subject to misdemeanor, as opposed to felony, charges.

In Chapter 5, Goldman addresses the difficult issues raised when students’ First Amendment rights clash with schools’ operational needs and custodial responsibilities. It is a unique chapter in its focus on student rights.

In Chapter 6, Wenkart discusses some of the important legal provisions bearing on the establishment of religion and its free exercise. While most of his examples are drawn from California, they are similar to the decisions in other states.

Similar to modern television shows, the development of video games in the 21st century has initiated controversy over their use of violence and offensive language. Rousse considers in Chapter 7 whether electronic game companies are protected under the First Amendment.

Historically, the courts have been tough on video game companies in an effort to monitor and regulate video game production, distribution, content, and other relevant issues. As of 2011, however, the Supreme Court ruled that video game companies are protected under the First Amendment like other corporations.

In Chapter 8, McIntosh discusses freedom of speech in the market and within commercial advertising. As we progress as a consumer-oriented society, the impact of commercial advertising on our daily lives continues to increase significantly. Examples of this can be seen in the establishment of radio networks, television networks, and computer networks. With the growing strength and influence of large corporations and marketing firms on society, these groups have utilized freedom of speech and have fought to have the same First Amendment rights as individual citizens.

In Chapter 9, Zompetti et al. explore the dynamic tension between public safety and the collective First Amendment right of assembly. They trace the historical and legal implications of the First Amendment’s relevance to social activism, and look at the recent Occupy Wall Street movement as a case study for viewing the safety/speech dialectic. In the end, they argue that the peaceable assembly protection of the First Amendment is vital for the protection of activist voices, while also providing a legal framework to protect society as a whole.

In Chapter 10, Rotunda summarizes Citizens United v. Federal Election Commission and discusses efforts that have been made by citizens to fight this case’s ruling. He explains that Citizens United came in response to the organization Citizen United’s attempt to release Hillary, The Movie close to the 2010 election. The organization intended to use this documentary as a means to hinder Clinton’s success in the election. Subsequently, this case’s primary purpose was to address the issue of whether U.S. corporations and entities should have the same First Amendment rights as American people. If so, then these entities would have the right to contribute to political campaigns. In addition to discussing the facts of this case, Rotunda also discusses its consequences.

In Chapter 11, Ripken discusses corporations’ First Amendment rights post-Citizens United. In Citizens United, the Supreme Court ruled that corporations have the same First Amendment rights as individuals and therefore, have the right to spend their money for campaign purposes. Overall, this ruling resulted in citizen outrage across America. In addition to discussing citizens’ responses to Citizens United, this chapter also discusses how corporations can legally act as individuals even though the Supreme Court never stated that corporations are people.

In Chapter 12, Brownstein and Amar discuss the issue of harassment and freedom of speech at funeral services (most often of military personnel). They address the question of whether freedom of speech can be monitored and regulated at funerals so that freedom of speech still exists for protestors but mourners are not victimized or harassed. The authors attribute the multiple cases to the above research question. They also argue that funerals are a time of vulnerability for mourners and, therefore, these people should not be exposed to hurtful statements that are currently protected under the First Amendment. They conclude by asking the question of whether funeral protestors should be held subject to an intentional infliction of emotional distress tort.

In Chapter 13, Volokh addresses the issue of the applicability of the Religious-Exemption Law to Muslims. The Religious-Exemption Law provides employees with workplace exemptions that support religious beliefs. Volokh mentions Muslim policewomen’s desires to wear Muslim headdresses at work as an example of how religious exemption pertains to Muslim workers.

Supporting the Supreme Court’s decision that religious exemption is just as pertinent and applicable to Muslims as other religious persons, Volokh argues that those claiming the need for a religious exemption often are and should be supported by the courts if their request is sincere and does not interfere with their ability to work effectively.

The final chapter by Lind and Rankin addresses the highly politicized and controversial issues centered on the relationship between insurance payments for contraceptives and whether those mandated payments violate the religious clauses of the First Amendment.

We hope you learn more about our cherished First Amendment freedoms challenged throughout U.S. history and are inspired to research more on the First Amendment.
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First Amendment Approaches

Timothy O. Lenz

Freedom of expression is an essential element of democracy. The political importance of free expression is reflected in the fact that it is addressed in the first of the ten amendments constituting the Bill of Rights, and it is guaranteed in absolutist language. The First Amendment provides that Congress shall make no law “respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press.” The First Amendment’s absolutist language is unusual compared to freedom of expression in most constitutional democracies, which typically provide for qualified or conditional freedom of expression. In most modern constitutions, the declaration of the right to freedom of religion, speech, and press is accompanied by explicit statements limiting freedom of expression. The absolutist language of the First Amendment is problematic insofar as it is hard to reconcile with the fact that there are restrictions of free expression in the United States. Judges, members of Congress, and other government officials have never read the First Amendment literally to mean there can be no law restricting freedom of expression. In the United States, freedom of expression is actually a complex system of thinking about individual freedom and government control1 that includes the First Amendment, statutory law, administrative regulations, and an extensive body of case law interpreting the Constitution. Understanding the First Amendment requires examining (1) the different areas of First Amendment jurisprudence (freedom of religion, speech, and press) and (2) the methods, doctrines, and tests that judges have used to determine the meaning of the words in the First Amendment.

The need for judicial interpretation of the text of the Constitution is usually attributed to the fact that someone has to provide concrete meaning for ambiguous phrases such as “unreasonable search and seizure,” “cruel and unusual punishment,” and “due process of law.” The First Amendment requires interpretation not because of ambiguity but because of clarity. The absolutist language prohibiting Congress from making any law restricting freedom of expression is the primary reason why the First Amendment is not read literally to mean what it says. Instead, there are various approaches to determining what kinds of expression are not protected by the First Amendment and therefore can be prohibited, what kinds of expression are protected and therefore cannot be restricted, and what kinds of expression are protected but can nonetheless be regulated.

The Supreme Court rejected the literal or plain meaning of the words approach in its earliest First Amendment cases. In Reynolds v. United States (1878),2 Mormons argued that a federal statute providing that bigamy “shall be punished by a fine of not more than $500, and by imprisonment of not more than five years,” was unconstitutional because it restricted their religious freedom to practice polygamy. The Court upheld the law by concluding that the Framers never intended to protect polygamy, which all Western nations considered “odious,” and which England considered an offense against society. This case established the principle that Congress could restrict certain religious practices despite the First Amendment language providing that Congress shall make no law restricting the free exercise of religion. The Reynolds majority,3 written by Justice Morrison Waite, provided an approach that continues to be used today in First Amendment cases: “Laws are made for the government of actions, and while they cannot interfere with religious belief and opinions, they may with practices.” The distinction between religious beliefs, which cannot be restricted, and religious practices, which can be restricted, became the conceptual framework for determining the boundaries of expression generally. For example, the distinction between thought, which cannot be restricted, and action, which can be restricted, is essential for understanding freedom of speech.

Freedom of Speech

The Court’s first important free speech cases arose during the World War I era. In Schenck v. United States (1919), Justice Oliver Wendell Holmes, Jr., wrote for a unanimous Court upholding the Espionage Act of 1917 prosecution of individuals who opposed U.S. participation in World War I and urged men eligible for the military draft to oppose conscription. Holmes asserted that not even the strongest advocate of freedom of expression would allow an individual to falsely shout fire in a crowded theater and cause a panic. The fire analogy is still widely used as an argument against reading the First Amendment literally to mean absolute freedom of expression. In his dissenting opinion in the Pentagon Papers case (New York Times v. United States, 1971),4 where the government tried to prevent a newspaper from publishing a study of Vietnam War decision making, Chief Justice Warren E. Burger cited the Holmes fire analogy to support the argument that the government can restrict freedom of the press because the First Amendment does not give newspapers an absolute right to publish. The Schenck Court reasoned that the First Amendment does not protect words that create a “clear and present danger” that they will bring about “substantive evils” that Congress has a right to prevent, such as harming the war effort. Consequently, the government does not have to wait until political speech actually undermines its policies, creates public disorder, promotes imminent lawlessness, or foments revolution.

The logic of the clear and present danger test allowed the government to act only when there was a cognizable (clear) and proximate (imminent) threat. In Abrams v. United States (1919),5 Holmes dissented from a majority opinion, written by Justice John Hessin Clarke, upholding the Sedition Act of 1918 prosecutions of war critics because he thought the clear and present danger test was being applied to allow the government to punish speech that might be harmful or merely had a “bad tendency.” Holmes’s dissent advocated a more libertarian reading of the First Amendment, one that was based on a free-market model of freedom of expression. The market model assumes that “the ultimate good desired is better reached by free trade in ideas.” It also asserts “the best test of truth is the power of the thought to get itself accepted in the competition of the market.” The market is a culturally powerful concept in a nation committed to the ideals of democratic capitalism, and the logic of the free marketplace of goods has been applied to the free marketplace of ideas, where it is assumed that individual choice prevails unless the government has a good reason for intervening for or against ideas.

Beginning in the 1920s, on a case-by-case basis, the Court expanded the scope of freedom of expression by nationalizing the First Amendment, applying the First Amendment to state and local government officials as well as Congress. But during the World War II and Cold War eras, the Court used the distinction between thought and action to uphold national and state laws that restricted freedom of speech to maintain public order or protect national security. However, the Court did become more protective of civil liberties by requiring the government to meet the burden of proof to justify laws that restricted freedom of speech, press, or religion. In effect, the Court applied the harm principle to civil liberties cases. As articulated by Thomas Jefferson and the English political philosopher John Stuart Mill, the harm principle provides that government power can only be used to protect an individual from being harmed by another person, and laws cannot be legitimately used primarily or exclusively to regulate morality or to protect individuals from harming themselves.

The concept of fighting words illustrates how the harm principle has been applied to cases. In Chaplinsky v. New Hampshire (1942),6 Justice Frank Murphy, writing for the majority, held that a person could be arrested for creating a public disturbance by calling the arresting police officer “a Goddamned racketeer” and a “damned Fascist” because the First Amendment did not protect fighting words. The Court reasoned that some words, including “the lewd and the obscene, the profane, the libelous, and the insulting or ‘fighting words,’ ” have little or no expressive value and “by their very utterance inflict injury or tend to incite an immediate breach of the peace.” The government’s power to maintain social order justifies laws that prohibit insults, which make the blood boil and provoke immediate physical retaliation. During the 1950s and 1960s, the liberal justices on the Warren Court used the harm principle as a libertarian doctrine that limited traditional government power to restrict freedom of religion, speech, and press. The harm principle effectively undermined the traditional police power to legislate morality by requiring the government to provide evidence that a law that restricted freedom of expression had a secular legislative purpose such as the prevention of physical or social harm.

Beginning in the 1940s, justices who believed that the clear and present danger test was being used to rationalize government restrictions on free speech began to search for alternative approaches. Justice John M. Harlan II advocated a balancing approach in which an individual’s claimed right to free speech was balanced against the government-claimed power to limit it. Although balancing seems like a reasonable, even wise, approach to deciding civil liberties cases, it is controversial because balancing produces rulings that are not based on clearly identified principles or are not generally applicable because they are case-specific decisions. Balancing also is a method that has an important substantive impact on the outcome of civil liberties cases. The practical effect of weighing an (often unpopular) individual’s rights against the (usually popular) majority’s, community’s, society’s, or government’s interests in decency, morality, national security, or good moral order is that First Amendment rights are tried in the court of popular opinion.

The fear that individual rights would be balanced away produced two alternative approaches to the First Amendment. The first approach was to return to a literal-absolutist reading of the First Amendment. Justice Hugo L. Black, who served from 1937 to 1971, was the Court’s foremost advocate of a literal-absolutist reading of the First Amendment as prohibiting any law restricting freedom of speech. But Black achieved this clear, simple rule for reading the First Amendment to mean there could be no laws restricting freedom of speech by narrowly defining speech. Black maintained that the First Amendment protected only political speech, not commercial speech such as advertising, and only pure speech, not symbolic speech or expressive conduct such as demonstrations, nude dancing, flag burning, or campaign contributions. Black’s approach has never been accepted by a majority of the Court, which considers expressive conduct protected by the First Amendment but subject to a variety of time, place, and manner restrictions. There is no absolute First Amendment right to demonstrate. In many cases the question is not always whether expression is protected by the First Amendment, but how much protection the Constitution provides.

The second approach, which remains the dominant approach of the Court, is fundamental rights analysis. Fundamental rights analysis is based on the distinction between ordinary interests, which democracies can determine by majoritarian political processes, and basic, preferred, or fundamental rights, which constitutional democracies protect from majoritarian politics. Fundamental rights, such as freedom of expression, can be restricted only if the government demonstrates that it has a compelling interest in doing so and there is no less restrictive means to achieve that compelling end. The fundamental rights approach has generally been libertarian insofar as it has put the burden of proof on the government to provide evidence of the need to restrict fundamental rights.

The widespread acceptance of fundamental rights analysis has not solved the problem of determining the boundaries of free speech. The Court has recognized that advertising is a kind of commercial speech with some First Amendment protection, but there remains controversy about how much protection is provided for advertising for goods (e.g., tobacco or alcohol) or services. And in recent years the Court’s acceptance of campaign contributions as a form of political speech has raised questions about the constitutionality of campaign finance laws.

The political correctness movement has also been controversial. The conservatives on the Court have been most skeptical of the constitutionality of speech codes and hate crime laws. In RAV v. City of St. Paul (1992),7 the Court struck down a city ordinance that made it a crime to put on public or private property a burning cross, swastika, or other symbol likely to arouse “anger, alarm, or resentment in others on the basis of race, color, creed, religion, or gender.” Justice Antonin Scalia’s majority opinion concluded that the hate crime ordinance violated the judicial doctrine of content neutrality, which requires the government to remain neutral toward the ideas it regulates, because the ordinance specifically listed some hate crimes but not others. The Court considers content-based restrictions on speech “presumptively invalid.” The government could justify a hate crime law where there was evidence that the ordinary criminal statutes were insufficient. But when the government regulates free speech by requiring demonstrators to obtain permits, for example, it cannot take sides by granting permits to those whose ideas it supports while denying permits to those ideas it opposes. Taking sides constitutes viewpoint discrimination. The content-neutrality doctrine does not require the government to treat all ideas as though they were equally valid, but it does limit the government’s ability to regulate the marketplace of ideas by promoting certain ideas and prohibiting others.

With the notable exception of political correctness, the liberals on the Court have been more supportive of content neutrality than the conservatives on the Court, who are more skeptical of a doctrine that treats all political ideas as relatively equal without distinguishing between freedom and fascism or artistic expression and pornography. Conservatives are likely to consider content neutrality akin to value relativism. In a case, City of Erie v. Pap’s A.M., 2000,8 where the majority decision, written by Justice Sandra Day O’Connor, upheld a state law prohibiting totally nude dancing, Justice Scalia’s concurring opinion emphasized that the Framers intended the First Amendment to protect political expression, not nude dancing, and therefore the government could regulate nude dancing and other behavior both to protect against harm and to promote traditional moral values. Chief Justice William H. Rehnquist took a similar position in dissent in Texas v. Johnson (1989),9 where the majority decision, written by Justice William J. Brennan, Jr., struck down the Texas flag desecration law that was used to convict Gregory Johnson of burning an American flag at a political demonstration during the 1984 Republican National Convention in Dallas. Rehnquist argued that the government could protect the flag, which is a unique symbol of the nation. This view is articulated even more clearly in conservative interpretations of the Establishment Clause.

Freedom of Religion

The end of the Cold War and the rise of the culture wars are reflected in the Supreme Court’s agenda. Radical political speech cases have been replaced by cases raising questions about religion and values. The main freedom of religion issue has been the conflict between the wall of separation and the accommodation understandings of the Establishment Clause of the First Amendment. The liberal Warren Court Justices generally read the Establishment Clause to have created a wall of separation between church and state. The conservative Burger and Rehnquist Court Justices generally read the Establishment Clause to allow government to support religion as long as it does not officially establish a church, support a particular denomination, or inhibit a particular religion. The Court still uses the Lemon test, first developed in the 1971 case Lemon v. Kurtzman,10 for determining whether government support violates the Establishment Clause. The Lemon test has three parts. First, the law must have a secular legislative purpose; its intent must be secular, not religious. Second, the law must neither advance nor inhibit religion; its results must be neutral. Third, the law cannot foster excessive entanglement of government and religion.

The justices who support the wall of separation approach generally do so because they believe that the Framers desired government neutrality between belief and nonbelief as a way to avoid the historical tendency of religious groups to use political power to establish orthodoxy and use law to compel certain religious beliefs and practices. Justice Tom C. Clark’s opinion in Abington v. Schempp,11 the 1963 case where the Court struck down Bible reading and recitation of the Lord’s Prayer in public schools, reflects this view of the separation of church and state as a solution to the historical experience with religion as a source of political conflict. Justice Clark described the government’s official position between the people and religion as “wholesome neutrality.” Justice Stephen G. Breyer’s opinions in cases challenging the display of the Ten Commandments on public property are based on his reading of the establishment clause as intended to avoid religious conflict as a political issue.

The Court’s reading of the Free Exercise Clause of the First Amendment is informed by the distinction between belief and practice. The former is absolute; the latter is not. Religious conduct is subject to regulation12 but because the free exercise of religion is a fundamental right, the government must have a compelling interest to restrict it. Historically, state and local governments had wide latitude to use their police powers—traditionally defined as the power to pass laws for the public health, welfare, safety, and morals—to legislate morality. The mid-twentieth-century civil rights revolutions undermined this traditional power by reading the Constitution to require that laws regulating freedom of expression have a secular legislative purpose such as the prevention of harm. There often is no bright line between moral and secular regulatory policy, but the Court does use the distinction to limit government power. The liberal justices are more willing to strike down a law whose primary purpose is the promotion of virtue or the prevention of vice, while the conservative justices have been more willing to allow the political branches of government to determine how much promotion of virtue and prevention of vice is appropriate. Conservatives generally read the Constitution to allow government to enact moral regulatory policies concerning obscenity and indecency, school prayer, abortion, patriotism, and sexual behavior.

Freedom of the Press

The passage of the Alien and Sedition Acts in 1798 is early evidence that Congress did not read the First Amendment literally to mean there could be no law restricting freedom of the press. The Sedition Act made seditious libel, defined broadly to include strong or intemperate criticism of the government, a criminal offense. Although the acts were repealed before the Supreme Court ruled on their constitutionality, the Court’s First Amendment rulings allow restrictions on freedom of the press. The general rule concerning freedom of the press is that the Framers intended the First Amendment to prohibit prior restraint (or censorship) but to allow subsequent punishment for publishing certain materials, such as defamatory articles, or broadcasting certain programming, such as indecent broadcasts. The rule against prior restraint does have notable exceptions, including the protection of national security. Furthermore, unlike the print press, the broadcast media are licensed by the government. Congress has delegated to the Federal Communications Commission the authority to consider whether it is in the public interest to grant a broadcast license application or renewal. So the government does have some power to regulate the content of broadcast programming. Some press advocates have claimed that the First Amendment gives the institutional press special status as the “fourth estate,” checking the “three official branches” of government (quoting Justice Potter Stewart, dissenting in Branzburg v. Hayes, 1972),13 and shielding reporters from subpoenas, search warrants, and compelled grand juries, but the Court has never accepted the argument. The emergence of new electronic media, particularly the Internet, has challenged established First Amendment law.

Obscenity and Indecency

Obscenity is not protected by the First Amendment, but defining obscenity has been difficult. Until the middle of the twentieth century, the courts upheld the government’s broad power to suppress obscene materials by applying an old English common-law test that defined obscenity as materials that tended to corrupt those whose minds were open to such influences. This definition was so broad that it limited adults to reading materials fit for children and the mentally depraved. Consequently, in Roth v. United States (1957),14 the Court, with Justice Brennan writing for the majority, defined obscenity as material in which “the average person, applying contemporary community standards,” found that the “dominant theme of the material taken as a whole” appealed to prurient interests. This definition has been modified since then, but it remains the basic framework for identifying obscenity. Indecency has been even harder to define than obscenity, and indecent materials have some First Amendment protection. When deciding whether a law regulating indecency is constitutional, the Court considers the harm that the government is trying to prevent. Congress passed the Communications Decency Act of 1996 to protect minors from harmful material on the Internet. The act, which made it a felony to knowingly transmit obscene or indecent materials to a person under 19 years old, was declared unconstitutional in Reno v. American Civil Liberties Union (1997),15 because (1) the word “indecency” could be defined so broadly that it included protected materials, (2) existing filtering technology did not adequately differentiate between materials that the government could restrict and materials that adults had a right to access, and (3) there were less restrictive ways (i.e., fines rather than felony charges) to achieve the compelling government interest in protecting minors. Congress then passed the Children’s Online Protection Act (1998), which addressed some of the Court’s concerns by (1) subjecting individuals to fines rather than criminal prosecution and (2) providing that the use of screening devices such as a credit card was an affirmative defense for an individual subject to the act. Nevertheless, the Court struck down the law because its definition of prohibited material was still too broad, and the screening was of questionable effectiveness. Congress responded with the Children’s Internet Protection Act of 2001, which required libraries receiving federal funding to use Internet filtering technology, and the Court upheld the act.

These cases illustrate how the modern Court judges laws restricting freedom of expression. The justices generally require the government to provide some empirical evidence of the need to restrict fundamental freedoms, and the justices assess the effectiveness of the means the government has chosen to achieve its ends. Consequently, today’s First Amendment cases are not about first principles, such as the role of freedom of expression in a democratic society, as much as they are about the secondary rules that define the boundaries of free expression: the drawing of buffer zones around abortion clinics; Federal Communications Commission investigations of viewer complaints about broadcast indecency; or congressional debates about the effectiveness of Internet filtering technology in an age of globalization. As a result, these essentially administrative approaches to the First Amendment are likely to become even more important in defining freedom of expression.

Glossary

Absolutist language: an interpretation of the First Amendment that allows “no balancing” tests to be used.

Bad tendency test: freedom of speech does not protect any threat to the public order.

Clear and present danger: test to measure whether words have a tendency to incite a dangerous situation.

Harm principle: action can only be banned if it causes harm to another person.
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Overview of the First Amendment

Peter Renstrom

Introduction

The several provisions of the First Amendment are designed to protect the sensitive area of personal belief and opinion. The Establishment Clause forbids creation of a state church or direct governmental subsidies to churches. The more troublesome question has been how much contact is permissible short of designation of a state church.

The first significant attempt to develop standards for religious establishment came in Everson v. Board of Education.1 In Everson, the Court upheld state legislation authorizing reimbursement of school transportation costs to parents of children attending either public or parochial schools. The Court indicated that the state ought to assume a position of “neutrality” with respect to religion, but concluded that the Establishment Clause should not prevent people from receiving general government services notwithstanding incidental benefit to institutionalized religion. So long as the student or individual citizen is the primary beneficiary of government service, the Establishment Clause is not violated. One criterion of establishment is whether an action of government has a secular purpose. The Court invalidated a state-sponsored prayer exercise for public schools in Engel v. Vitale,2 on secular purpose grounds. The Court modified the establishment standard in Lemon v. Kurtzman,3 as it struck down a state law authorizing public money to be used for nonpublic school expenses, including teacher salaries. The three-prong Lemon test held that, in addition to having a secular purpose, a government must not enact policies that advance or hinder religion as a primary effect or consequence. Furthermore, a government policy may not put church and state in an “excessively entangled” relationship. The teacher salary supplement program in Lemon failed the “entanglement” element. The Lemon test did not prohibit all forms of aid to nonpublic schools, however.

Using the “child benefit” approach, the Court upheld a state income tax deduction for all costs of elementary and secondary level children in Mueller v. Allen.4 The deductions applied to expenses involved for both public and nonpublic schools. The Court ruled in Agostini v. Felton,5 that public school staff could provide remedial services to students on the premises of nonpublic schools. In Agostini the Court abandoned the previously held position that mere presence of public school employees on parochial school grounds created an impermissible “symbolic link between government and religion.” Similarly, in Rosenberger v. University of Virginia,6 the Court concluded that providing financial support to a religious student group did not convey an endorsement or indicate a preference for the particular religion. The Court reasoned that if the university provided subsidies to nonreligious groups, it must provide the same kind of support to religious groups. The Court reached a similar conclusion in Lamb’s Chapel v. Center Moriches Union Free School District,7 in which it ruled that public school districts could not deny access to religious groups to public school premises if other non-curriculum groups also had access to those facilities. Religious displays on public premises also presented highly sensitive establishment questions. In Allegheny County v. American Civil Liberties Union,8 the Court ruled that use of religious symbols in public displays may be permitted as long as no message of endorsement or preference is communicated. Finally, the Court struck down the use of clergy at public school graduation ceremonies in Lee v. Weisman,9 because school authorities had too great an influence on religious content.

The Free Exercise Clause of the First Amendment prohibits governmental interference with religious practices. Although the clause absolutely protects religious belief, conduct related to the pursuit of belief may be subject to limitation. The Sunday Closing Law Cases10 permit secular regulation to encroach upon religious practice, but only in the absence of alternate means of achieving secular ends. The Warren Court added the “compelling interest” element to the free exercise standard in Sherbert v. Verner.11 The Burger Court retained this standard in Wisconsin v. Yoder,12 but the Rehnquist Court returned to the secular purpose test in Employment Division v. Smith.13

The Congress attempted to overturn the Smith decision and reinstate the more protective Sherbert/Yoder free exercise standard by statute. The Religious Freedom Restoration Act of 1993 was found unconstitutional by the Court, however, in City of Boerne v. Flores,14 on Fourteenth Amendment grounds. Two other decisions are included in the free exercise section of this chapter. In Gillette v. United States,15 the Court did not allow an exemption from the military draft process for persons asserting religion-based objection to particular wars as distinct from war generally. Finally, the Court upheld a state sales and use tax levied upon a religious organization’s sale of religious materials in Jimmy Swaggart Ministries v. Board of Equalization.16

The First Amendment prohibits impairment of free speech. The basic principles for free speech cases were first considered in Schenck v. United States,17 in which the Court held that expression may be regulated when the expression creates a “clear and present danger.” Gitlow v. New York18 modified the Schenck standard by permitting restriction of expression if it tended to lead to an injurious result. A balancing test for expression was developed in Dennis v. United States,19 in which speech that advocated illegal action was examined. Expression through an action substitute or symbolic gesture is generally protected speech as seen in Tinker v. Des Moines Independent Community School District,20 and the flag desecration case of Texas v. Johnson.21 The nature of speech as communication was examined in Cohen v. California,22 in which a state unsuccessfully sought to regulate “offensive” speech. A “hate speech” ordinance was struck down by the Court in R.A.V. v. City of St. Paul,23 because it was not content neutral. Schaumburg v. Citizens for a Better Environment24 utilized the overbreadth doctrine to strike down a local ordinance. In Lebron v. National Railroad Passenger Corp.,25 the Court ruled that although Amtrak is legally a private entity, it is an agency of government and cannot ban advertising simply because of the political content of an advertisement. Similarly, the Court ruled in United States v. National Treasury Employees Union,26 that the federal government cannot prevent lower-level executive branch employees from receiving compensation for appearances, speeches, articles, or other expressive conduct.

The fundamental ingredient of a free press is the absence of prior restraint or government censorship. Near v. Minnesota27 was the Court’s first extensive discussion of prior restraint and its generally suspect character. The prior restraint doctrine provided, at least in part, the basis for the Court’s review of the injunction preventing publication of the Pentagon Papers in New York Times Co. v. United States.28 The Court has permitted prior restraint under certain circumstances, however. In Hazelwood School District v. Kuhlmeier,29 for example, a school principal was permitted to remove articles from a high school paper before its publication. The free press protection extends beyond the prohibition on prior restraint. The extent to which libelous statements are protected was examined in New York Times Co. v. Sullivan.30 In Hustler Magazine v. Falwell,31 the Court refused to fashion new standards for public figures subjected to intentionally inflicted emotional distress. The press has claimed that the First Amendment provides special privileges to the press to give full effect to its news-gathering function. The Court gave this claim full consideration in Branzburg v. Hayes.32 The tension between the requirements of fair criminal trials and a free press has prompted numerous Supreme Court decisions. While the press may be kept from accessing pretrial proceedings, the Court ruled in Richmond Newspapers, Inc. v. Virginia33 that trials must remain open to the press even over the contrary wishes of a criminal defendant. Commercial press now receives extensive protection from the First Amendment. The basic standards that apply in commercial speech or press cases were fashioned in Central Hudson Gas & Electric Co. v. Public Service Commission.34 The extent to which commercial press may be protected from government regulation is examined in Glickman v. Wileman Bros.35 Although the broadcast medium falls within the scope of the Free Press Clause, it historically has been treated differently from the print medium. A recent examination of the rationale for that distinction can be found in Turner Broadcasting System, Inc. v. Federal Communications Commission.36 The advent of Internet communication may provide the basis for a comprehensive reconsideration of broadcast and cable regulation. The first case involving regulation of content on the Internet was Reno v. American Civil Liberties Union (ACLU),37 in which the Court struck down provisions of the Communications Decency Act of 1996.

The Supreme Court has consistently placed obscenity outside the protection of the First Amendment. Having done so, the central problem becomes fashioning definitional standards that allow protected speech to be distinguished from obscenity. The Court’s first major effort to develop such standards came in Roth v. United States.38 The Burger Court sought to reestablish clarity in the definition of obscenity in Miller v. California.39 In the wake of Miller, many localities attempted to regulate obscenity and adult entertainment. The Court upheld one such attempt through the zoning process in Young v. American Mini Theatres, Inc.40

The Court has allowed state regulations that prohibit production and distribution of child pornography and in Osborne v. Ohio,41 upheld criminal sanctions for the private possession of such material. Besides criminal sanctions, other techniques have been developed to control distribution of pornography. In Kingsley Books, Inc. v. Brown,42 for example, the Court considered the use of injunctions to prevent sales of materials found to be obscene.

Free expression occasionally involves conduct such as assembling, marching, picketing, or demonstrating. It is an area in which the speech itself is likely to be protected, but the associated conduct may be subject to regulation. The interests of expression must be balanced against the government’s interest in maintaining public order. Government may impose restrictions on the time, place, and manner in which expression may occur. In Adderley v. Florida,43 the Court held that jail grounds may be off-limits for a demonstration. More recently the Court upheld the right of persons to access a privately owned shopping center to express political views in PruneYard Shopping Center v. Robins.44 Licensing or permit requirements have generally been viewed with suspicion by the Court, as have ex parte injunctive proceedings used to restrain assembly before it occurs. In Carroll v. President and Commissioners of Princess Anne County,45 the Court struck down an attempt to enjoin a rally of a militant white supremacist organization. The most troublesome assembly question before the Court in the last several years has been protests at abortion clinics. In Schenck v. Pro-Choice Network,46 the Court reviewed judicial restraints placed on antiabortion protesters.

The First Amendment does not explicitly protect the right of association, but it is now understood that group organization is a legitimate means of expression. The freedom to associate is drawn from the several expressed protections of the First Amendment. The character of association as a means of expression is thoroughly developed in National Association for the Advancement of Colored People (NAACP) v. Alabama,47 a case involving an attempt by a state to compel disclosure of an organization’s membership list. Although the Court decided the case on Fourteenth Amendment due process grounds, the principal thrust of the decision was to protect associational freedom. The Court also extended associational freedom in Keyishian v. Board of Regents,48 in which it held that mere membership in a particular organization cannot lead to dismissal from public employment. The Court acknowledged the expressive character of parades in Hurley v. Irish-American Gay, Lesbian & Bisexual Group,49 and held that private sponsors of parades could exclude groups from participating. Associational activity as it relates to the electoral process has been examined in several contexts. Portions of the Federal Election Campaign Act were stricken down in Buckley v. Valeo,50 because of impermissible interference with political campaign expenditures. Political parties are also protected associations. The Court held in Tashjian v. Republican Party,51 that parties can determine the rules by which their primary elections are conducted. At the same time, the Court has allowed states to regulate the electoral process as such. The Court upheld, for example, ballot access restrictions in Munro v. Socialist Workers Party,52 and allowed a state to prohibit a political party from nominating a candidate for political office who was already a candidate of one of the two major parties in the state. The Court, however, ruled that a state could not ban anonymous political campaign literature in McIntyre v. Ohio Elections Commission.53 Finally, the Court recently examined the issues of term limits and political patronage. In U.S. Term Limits, Inc. v. Thornton,54 the Court ruled that states could not establish term limits for either the United States Senate or House of Representatives, and in Wabaunsee County v. Umbehr,55 held that a government contract with a private service provider could not be terminated because the contractor expressed criticism of the contracting governmental unit.

The First Amendment addresses four basic freedoms that its authors deemed imperative to a free society functioning within a democratic political system. These include the freedom of religion, speech, the press, and the dual right to assemble peaceably and to petition the government.

The Court did not have occasion to consider the free speech provision until shortly after World War I. The first important free speech case, Schenck v. United States, held that the First Amendment does not provide absolute freedom of expression, but rather conditional protection. Justice Holmes emphasized this point by making use of the often quoted example that the First Amendment would not protect a person who falsely shouted “fire” in a crowded theater and thus caused
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