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INTRODUCTION

THE TYRANNY OF TOLERANCE


THEY ARE THE PEOPLE who won’t wish you a Merry Christmas; who think infants in the womb are just this side of fecal matter; who never met a criminal who couldn’t be rehabilitated; who think that Hollywood is a better moral compass than the Vatican; who think that men and women are identical, except when it comes to a man making even mildly suggestive remarks to a woman; who deny the individual right to keep and bear arms (and who don’t think much of the military, either); who think that perverted sexual conduct is a constitutional right; who think that racial quotas are salutary as long as they operate against whites and Asians; who think that public schools benefit from no discipline and no competition; and, above all, who think that God should be expunged from the public square.

What do you call these people? You can call them überliberal, radical liberal, liberal statist, liberal absolutists, licentious leftists. But today’s liberals are, in fact, anything but liberal; they are illiberal, radical, and extreme. And these illiberal liberals are at the root of the constitutional crisis that we face today.

When I became a trial judge twenty years ago, I swore to uphold the Constitution of the United States, and I have tried to do so. I believed implicitly in fair and equal treatment for all litigants, and I steadfastly applied cases handed down by the United States Supreme Court—whether I agreed with them or not—to the best of my ability. But after those twenty years, and the years of practicing law that preceded them—much of it spent in public policy or constitutional litigation—I have come to realize that the Constitution I swore to uphold is not the same Constitution other lawyers and judges uphold. Slowly it has dawned on me that the notion of law as a tool to advance an agenda of the politically correct segment of society has supplanted the ideal of the rule of law that I learned from my father (a night law school graduate who worked seven days a week to nurture a small private practice) and from my other mentors—all members of the “greatest generation” and all believers in God and fundamental principles expounded in the Constitution and the Declaration of Independence.

As case after case has come down from the federal courts (and, increasingly, from state courts), it has become apparent that the law and the courts are no longer grounded in principle, in the text of the Constitution, in precedent, or in the traditions of our culture. Leading the way toward the overthrow of the real Constitution, and of moral and natural law as the foundation of all law, was at first a group that seemed to be confined to academe, babbling of “deconstruction” and “instrumentalism” and other shibboleths of a mutated Marxism. But as one established principle of law after another has been jettisoned in the name of “equality,” or “privacy,” or “loss spreading,” I have realized that the mutants have seized the controls of the courts and the legal profession. They use the high-minded language of equal rights and social justice but actually stand for something quite different. These are the modern liberals, the illiberal liberals.

These are the people who regularly use the unelected federal judiciary to turn the Constitution—formerly a blueprint for limited government—into a weapon for advancing their agenda. These are the people who make war on traditional American values and ram their distinctly minority ideology down the throats of the American people without letting little things like democracy or free speech get in their way. These are the people who suppress dissent by those they sneeringly describe as “the religious right,” “gun-toting fundamentalists,” or even “fascists.” These are the people who control the “mainstream” media, the universities, the law schools, the federal courts (and some state courts), and much of the legal profession.

The liberal agenda, they say, is “tolerance.” Who can oppose tolerance? Who wants to be labeled intolerant? But tolerance in the liberal cosmos has a rather intolerant aura. Indeed, the illiberal liberals must be regarded as the practitioners of doublethink and doublespeak foretold by George Orwell—although he was a couple of decades too early.

“Tolerant” liberals are the ones who file lawsuits to kick the Boy Scouts out of public parks, to get sodomy made into a constitutional right, to throw peaceful abortion protesters in jail, to allow abortionists to pull babies three-quarters of the way out of the womb and kill them, to crush pro-lifers’ rights of speech and assembly, to nullify the reproductive and parental rights of men, to bankrupt the firearms industry as a means of disarming a free people, to impose racial quotas on employers, to prevent the expulsion of punks from public schools, to prevent manifestly guilty multiple murderers from being executed, to tear monuments to the Ten Commandments out of public buildings, to eliminate God from the Pledge of Allegiance, to free foreign terrorists who then can return to the battlefield and kill more Americans, and to crown it all with taxation by decree. Not content with assaults on traditional morality and public safety, the radical liberals also bring class actions to make the rights of insects superior to the rights of property owners and to take away the rights of smokers, fast-food diners, and gun owners. While advocating for pornographers, perverts, and abortionists, they censor or suppress all speech that dares to contradict their dogma of tolerance.

Of course, liberals would not be the danger that they are if their lawsuits failed. But they win! Having taken control of the legal profession and the courts, they have subverted the checks and balances of the American Constitution to their ends. They have declared war on the laws of nature, the laws of reason, and especially on the law of God. The illiberal liberals have imposed a tyranny of tolerance on the American people.

The radical liberals’ agenda is tyrannical because it brooks no dissent from the regime of tolerance. A Christian who voices opposition to his employer’s policies favoring homosexuals loses his job, because he is “intolerant.” A judge who insists on defending a monument to the Ten Commandments in a courthouse loses his job, because he is “intolerant.” Airline pilots and air marshals who recommend that suspicious people who appear to be of Middle Eastern origin be kept off airliners are sued and must undergo “sensitivity training,” for they are “intolerant.”

The courts have become the liberals’ most important weapon for enforcing their tyranny. Judges change the Constitution itself by judicial fiat. That way they can suppress views that run contrary to the regime of tolerance, and they can take critical decision-making powers away from our elected officials. Voting? It doesn’t matter. Who needs free and honest debate and democratic elections when you can impose your views through litigation and by judicial fiat?

Liberal lawyers concoct spurious legal theories in the name of equality—the favorite alter ego of tolerance—and liberal judges accept the theories, destroying traditional values as they go, and encouraging liberal lawyers to dream up more theories to advance the tyranny. The rule of law becomes the rule of liberal lawyers and judges.

Don’t kid yourselves, folks, the cases that I talk about in this book really happened, and they happened because radical liberals don’t believe in law, only in power. To them, there is no truth, there is no natural law, there is no God; there are just arbitrary rules that they get to invent through their control of the judiciary.

This book is intended to awaken Americans to the dimensions of the struggle that lies before us. It is nothing less than a struggle to reclaim the republic. It is a struggle that must be waged in Congress, the state legislatures, and the courts. Unfortunately, it is likely to be a struggle that is won or lost in the courts—or in the selection of those who sit on the bench.

I know that in outlining why liberals have become so dangerous, and what to do about it, I am putting my job as a state judge at risk, even though this book is written on my own time and the views expressed are purely personal views, never allowed to control decisions from the bench. I wonder how many of the liberals who cry for “judicial independence” these days—usually because their judicial dictatorship is being threatened for the first time in decades—will rise to defend me if I am threatened with reprisals for this little piece of independent writing.

Actually, I needn’t wonder too much, for I have already had direct encounters with the tyranny of tolerance and know how it operates. The most notable experience—the one that ultimately drove me to write this book, no matter the consequences—occurred when, in one of my legal opinions, I dared to criticize one of the liberals’ favorite weapons, sexual harassment litigation. Never mind that my criticism of radical feminist sexual harassment theories did not affect my legal judgment, which I arrived at after careful research and impartial examination of the law; in fact, I ruled that the plaintiff’s sexual harassment lawsuit could proceed, provided that she could add more substance to her allegations. Simply for having the impertinence to challenge one of the central notions of illiberal liberalism, I became the target of a largely surreptitious, but virulent, attack.

I quailed before the liberals’ attack then, but no more. As Edmund Burke said long ago, the only requirement for evil to triumph is for good men to do nothing. It is time for good men, for free men, to do something. Otherwise we will lose our freedom, as de Tocqueville prophesied, not to some foreign foe but to the enemy within.

WE CANNOT FAIL

The electoral success of conservatives since the time of Ronald Reagan has done little to stem the tide of the tyranny of tolerance. The iron triangle of media, academe, and judiciary has stood firm. But now, for the first time since President Franklin Roosevelt and the New Deal liberals remade the Supreme Court, there is a movement afoot to curb the litigation weapon and clip the wings of the imperial judiciary. George W. Bush’s success in the 2004 election, and his commitment to appointing conservative judges1* (something even Reagan did not have much success doing), has presented liberals with the first real threat to their control of the courts and to their use of litigation to advance their agenda—perhaps a mortal threat. The opportunity now exists to reclaim the republic from the imperial judiciary.

Now what?

Now liberals are at their most dangerous. Their entire credo rests on the proposition that there is no law except that made by those in power, and they will not let a trivial thing like democracy strip power from them. The radical liberals will resort to any means to retain their power in the courts. Cynically, they will wrap themselves in the mantle of the law and will label reformers as “extremists” and (horrors!) “religious fundamentalists.” Even now, to defend their judicial autocracy, they are mobilizing the same forces that spent hundreds of millions of dollars to try to defeat George W. Bush. And in this battle they will be aided by their natural allies in the media and among law school elites, federal and state judges, and much of the legal profession.

But with this book, I hope not only to awaken Americans to the dangers of the tyranny of tolerance but also to show how we can defeat it at last. If we succeed in defeating the tyranny of tolerance—if we restore the judiciary as the “least dangerous” branch of government as envisioned by the Founding Fathers—we will wrest control of our country and our society from judicial philosopher kings and advance the cause of liberty here at home. If we fail, we are doomed to a further rule by litigation, by decrees from unelected liberal judges, and by lawyer-brokered “class action settlements.” We will see religious liberty eroded even further and God and morality completely excluded from our law. We will quite possibly see our war-making ability crippled and see captured terrorists set free to go kill Americans here and abroad. We will see licentiousness, not liberty, become the cornerstone of constitutional law, and we will see the parallel “deconstruction” of the family, the cornerstone of civil society.

We cannot fail. Now, to work.



CHAPTER 1

THE CLOUD CUCKOOLAND OF RADICAL FEMINISM

Differences [between men and women], including the products of social inequality, make unequal treatment not unequal at all.

—Catharine MacKinnon, “Reflections on Sex Equality Under Law,”
 Yale Law Journal, 1991


This most illiberal Court…has embarked on a course of inscribing one after another of the current preferences of the society (and in some cases only the countermajoritarian preferences of the society’s law-trained elite) into our Basic Law.

—Justice Antonin Scalia, dissenting,
 United States v. Virginia (1996)


DO YOU THINK JUDGES should be able to write freely about the law? Do you think that judges should sound the alarm if radicalism threatens to hijack the legal system itself?

Do you think judges should be truly independent of any dominant legal elite?

I believe that judges can and must write freely about the law, and that they have a positive duty to resist political forces that try to take over the legal system. I believe that judicial independence actually means more than never having your salary cut—that it means speaking and writing about threats to that independence from any source.

I have taken an oath to support the Constitution of the United States. I cannot in good conscience sit idly by and watch the destruction of that Constitution by a judiciary that is no longer independent. Despite a tradition of silence by judges on such topics, I can no longer keep quiet about what I, as an insider, have seen happening in, and to, our courts. I may be accused of unethical conduct and threatened with professional discipline, as I was in the past. If that is a risk I must take, so be it. Others before me have taken much greater risks in defense of republican government.

I have witnessed liberal totalitarianism on many fronts as both a lawyer and a judge, but it is fair to say that I probably would not have written this book if I had not had my own, very direct run-in with the tyrants of tolerance. That unpleasant personal experience forced me to do some serious thinking about what is happening to American law, how it is happening, and who is making it happen. And finally it convinced me to write this book, and to accept whatever consequences came from publishing it.

That run-in occurred when I dared confront one of the most active elements of liberalism: the radical feminists.

“MANIFESTING BIAS”

If Social Security is the “third rail” of American politics, then sex is the third rail of American law. Anyone who touches it, except in the manner approved by the tyrants of tolerance, is fried. In this realm, the tyranny of tolerance is best described as rule by the radical feminist cadre of liberalism. Like the rest of the illiberal liberals, femifascists display single-minded devotion to imposing their tyranny on the American people—and will viciously punish those who resist.

I learned this from painful experience.

In 1998, a case came before me in which a woman alleged that the male defendant, who apparently had been her employer, had inflicted emotional distress based on alleged sexual harassment. The defendant’s alleged harassment involved making sexual advances and touching the plaintiff (in a manner that stopped well short of actual sexual assault). The plaintiff had previously litigated a claim of employment discrimination based on the same course of conduct of the defendant, and lost. So now she was recasting the claims, in part to avoid the statute of limitations that now barred the employment claims.

I carefully researched the law of Missouri to see whether the plaintiff’s theories were defensible as a matter of law. As pleaded, they were not, I concluded. I had law clerks do independent research on the matter, and they confirmed my own view of Missouri law. At the time the case came before me, Missouri law on “sexual harassment” as infliction of emotional distress was sparse; it seemed the plaintiff wanted to import certain theories of federal employment law regarding “sexual harassment” into Missouri common law.

Having reached a conclusion based on impartial examination of the law, I wrote an opinion dismissing the woman’s claim of infliction of emotional distress, but giving the plaintiff an opportunity to revise her claim to meet what I thought were proper legal standards.

In that opinion, I felt obliged to sound an alarm about the threat that radical feminist sexual harassment theories pose to common sense and common law, especially because such views could easily lead to fictitious claims and vexatious suits. I was blunt in my criticism of radical feminist views of sexual harassment law. “The question before this Court,” I wrote, “is whether a wholesale extension of notions of ‘sexual harassment’ into tort law is warranted, without direction from the people through the [legislature]. The Court concludes that the common law does not enact Cardinal Newman’s definition of a gentleman, nor [feminist scholar] Catharine MacKinnon’s vapid maunderings, and that Plaintiff’s petition at present fails to state a claim.”

I concluded my opinion by observing the danger of imposing liability based solely on speech. “[T]he sexual harassment police,” I wrote, “seem oblivious to the First Amendment as they eagerly enlist the courts as censors of words and literature in the workplace.” More specifically, I noted that it seems clear to everyone “except for the denizens of the cloud cuckooland of radical feminism” that no court had ever held a sexual advance to be actionable in and of itself.

Although I did not expect liberals to applaud my opinion, and I probably expected a certain amount of controversy, I was comfortable with the complete freedom judges have had historically to say what they thought about the law. When writing opinions, especially on issues where precedent is unclear or conflicting, judges have a unique opportunity to criticize the parties’ theories and to explain or instruct the public concerning the state of the law. I felt particularly comfortable because my dicta did not control my legal analysis of the main issue. I was doing nothing unusual—or so I thought. (My opinion is included as an appendix to this book, so you can see exactly what I wrote.)

Prepared for public criticism, I was unprepared for what actually happened. The opinion did not become the subject of open debate, but rather, I learned later, radical feminists began working behind the scenes within the St. Louis legal community to attack my integrity and accuse me of official misconduct for writing the opinion. (Never mind that, to this day, no competent lawyer has contended that I distorted the law in reaching the result that I reached.)

In Missouri, judges are subject to investigation and discipline through a body known as the Commission on Retirement, Removal, and Discipline. Unbeknownst to me, liberal Democratic governor Mel Carnahan had appointed virulent radical feminists (or “femifascists”) to that body, women who openly expressed contempt for men and pressured judicial nominating commissions charged with selecting judges to discriminate against men. The femifascists thus had an ideal forum in which to mount their secret attack.

Some months after filing my opinion in the harassment case, the Discipline Commission notified me that someone had filed a complaint alleging that my opinion showed “preconceived bias against women, female lawyers, or sexual harassment suits.” Under Missouri rules, I was not allowed to see the complaint itself or to know who filed it.

Although I can honestly say that I did not react to the complaint with the frenzied groveling of, say, Harvard president Larry Summers after he foolishly speculated about differences in scientific ability between men and women,1 I confess that I did beat a retreat of sorts. Perhaps it was weariness after two grueling years as chief judge of my circuit (elected unanimously, I might add, by a highly “diverse” court), perhaps it was fear or shock at the use of this weapon against me, but I simply wanted the matter put to rest. So in my response to the Commission, I acknowledged the polemics and promised that I would use more care in expressing myself in the future (self-censorship?). In the end, the Commission did nothing but send me a “reminder” to avoid language that “might” give rise to an “appearance” of bias in performing my official duties. (For the sake of full disclosure, I also include this correspondence in the appendix.)

In retrospect, I should have been prepared to sue the Discipline Commission to vindicate the absolute right of judges to express their views in their opinions. After all, don’t judges have the right and duty to “say what the law is”? If they can’t say what they think, what happens to judicial independence?

As horrifying as I find the prospect that the tyranny of tolerance can force judges to censor themselves (and conceivably even adjust their rulings) to avoid the liberal hammer, I can’t say I hadn’t been warned that this possibility existed. But such warnings made no sense to me given the freedom judges have long enjoyed to express their views on the law.

The warnings came from several lawyers shortly after I was elected chief judge of my circuit. These attorneys were aware that in 1992 I had written a scathing review of a report issued by the Missouri “gender and justice” commission, which was set up in the early 1990s to study Missouri courts and laws for sex bias and to recommend cures. Femifascists had successfully pressured state and federal courts around the country to create such commissions. The Missouri commission, like those of other federal and state jurisdictions, was under the thumb of radical feminists, and its report was replete with dubious conclusions based on thin or misleading data, all used to demand changes to discriminate in favor of women and against men. In addition to writing a critical review of the commission’s report, I presented to the Missouri Judicial Conference a resolution condemning it. My resolution was supported by half of the members of the conference executive council and a substantial number of Missouri judges, but it failed to win a majority vote of the conference.

When the resolution did not pass, I saw no point in continuing the battle, and I thought that was the end of the matter. Little did I know that, like dissenters in the Soviet Union, I was now marked for retaliation by the PC police.

THE FEMIFASCIST LEGAL ASSAULT

Although I evaded the sensitivity gulag, my run-in with the tyranny of tolerance made me realize how thoroughly liberals have remade American law over the past several decades. If the femifascists and radical liberals can hijack the courts and intimidate judges into remaining silent in the face of subversion of the law, then what’s left of constitutional government? Worse, if these people actually control the judiciary, what happens to democracy?

It was entirely fitting that my direct encounter with the tyranny of tolerance involved that cadre of liberals known as femifascists. Liberals certainly do not confine their efforts to fighting for special treatment for women; as we will see throughout this book, their favored groups range from racial minorities to homosexuals to the disabled to criminals to terrorists. But the femifascists offer a revealing look at how liberals have seized power through the judiciary, allowing the law to be rewritten without regard to the democratic process. Both bench and bar have cravenly acquiesced to the femifascists and signed on to their radical agenda.

The femifascist confluence with liberalism has spawned a truly horrible jurisprudence. Concluding that the law should not treat men and women equally, but should treat women better than men to “compensate” women for centuries of oppression, radical feminists exclude men from any reproductive rights and attack traditional marriage, with its implied contractual rights of both men and women. (Indeed, femifascists do not disguise their hostility to the institution of marriage and to the role of women as mothers.)2

Perhaps the clearest example of how femifascists have used the law to replace the supposed oppressors with the oppressed is found in the legal treatment of “sexual harassment.” If sexual harassment was a means by which men kept women in a subordinate societal role (something that need not be conceded), it is clear at this point that sexual harassment law threatens to become a weapon by which the femifascists can ensure the oppression of men. The judiciary enacted this radical change.3

What we know today as sexual harassment law resulted largely from Title VII of the Civil Rights Act of 1964, which forbade discrimination on account of sex in terms and conditions of employment. Liberals pushed the courts to apply Title VII in a way Congress never contemplated. Building on principles developed to prevent employers from intimidating black employees into leaving their jobs, the courts expanded the notion of a “hostile and oppressive work environment” to so-called sexual harassment.4

The femifascists’ first step was to establish the basic principle that a female employee could suffer sex discrimination as a result of harassment on the job, even if she could not show any tangible job detriment, such as demotion or loss of pay. Another principle established was that the “harassment” could be “unwelcome” even if it involved voluntary, consensual sexual relations. Of course, once liability can be established without reference to any objective criteria such as loss of promotion or pay, the limits of liability are hard to come by. So the courts solemnly decreed that the harassment had to be “severe” and “pervasive.”5 And just to give employers an additional incentive to censor employee speech and to police contact between the sexes in the workplace, the courts held out the largely illusory prospect that the employer could evade liability if it had a specific policy proscribing sexual harassment backed up by a grievance remedy that encouraged victims to come forward.6 Finally, despite centuries of employment law to the contrary, the courts decided that an employer would be liable for words and acts of nonsupervisory employees acting outside the course and scope of employment. The Equal Employment Opportunity Commission (EEOC) has gone so far as to claim that employers can be held liable for the words of nonemployees!7

The femifascists gleefully embraced sexual harassment law,8 as it gave them the whip hand in enforcing standards for male behavior in the workplace. The courts’ creation of sexual harassment law prompted many employers to establish speech and conduct codes, ostensibly neutral, but primarily aimed at men. The new standards were also rapidly written into professional conduct codes for lawyers and judges. Every man was immediately placed at risk if he made any remark that was even claimed to be off-color, to a woman.9

In fact, the changes sparked tremendous pressure to take disciplinary actions aimed at men who “offended” women or merely made sexual remarks. In another case that came before me, the record showed that an employee had been disciplined for remarking “nice legs” to his boss’s wife; Judge Robert Bork relates the story of the male student accused of a “mini-rape”—whatever that is—for commenting about a female student’s appearance; arbitration rulings show that male employees have been disciplined merely for banter that included sexual remarks; writers on employment discrimination law emphasize discipline of any alleged harasser as the most effective step an employer can take when confronted with a sexual harassment complaint.10

The Supreme Court’s “pervasiveness” standard did not satisfy the femifascists. They demanded that the standard be revised so that challenged conduct be assessed by what was hostile or abusive in the eyes of a reasonable woman.11 That effort failed, but the radical feminists achieved other successes. Notably, many courts soon began to ignore the “pervasiveness” standard, or, as is often their way, to quote it and apply it in a manner that essentially ignored it. Thus, in one case, an employer was subjected to a trial because a female fire department lieutenant claimed that she was subjected to a male subordinate’s obscene tirade, even though the male subordinate was off duty at the time and not on the employer’s premises. The federal court of appeals found that the male firefighter’s comments were somehow attributable to the employer, who presumably should have fired the male for comments made in a public forum. The court said that the single incident was somehow “severe and pervasive.”12

One of the most significant aspects of sexual harassment law is that it never demands any actual objective harm to the claimant, whether financial or psychological. Before liberals engulfed the law, words alone had seldom been actionable, unless they were defamatory; at the very least, to prove infliction of emotional distress, one had to show substantial mental or emotional injury.13 Now, thanks to the femifascists’ tyranny of tolerance, words alone can bring serious consequences to the speaker, even if they result in no tangible harm to the listener. Heretofore, freedom of speech meant just that: freedom to speak, without fear of consequences. Now, employers and their employees have lost freedom of speech, and the federal courts joyfully enforce this new censorship.14

One recent case illustrates the idiocy of sexual harassment law. In 2001, the U.S. Supreme Court had to be bothered to weigh in on the case of Clark County School Dist. v. Breeden.15 In that case, a male employee had the effrontery to utter, in the presence of a female coworker, the sentence, “I hear making love to you is like making love to the Grand Canyon.” The man didn’t direct the remark at the female coworker; he simply read it aloud from a psychological evaluation report in a job applicant’s file. But then the male employee who read the remark had the unmitigated gall to look at the woman and say, “I don’t know what that means.” Whereupon another man present said he would explain it later, and they both dared to chuckle. This conduct led the woman to complain to her superiors. When they did not exact the obligatory pound of male flesh from the utterer, she filed suit, contending that she had been punished for complaining about this illegal behavior, and therefore her employer had violated Title VII by “retaliating” against her for complaining about her coworker’s supposedly illegal behavior.

The female employee’s claim of sexual harassment was so ridiculous that not even Justice Ruth Bader Ginsburg swallowed it. But somehow at least two judges of the federal court of appeals had bought into the claim. And that is my point: It is ludicrous that such a claim could even get in the courthouse door, let alone up to the United States Supreme Court. But that is exactly what the femifascists want. The claim in Breeden failed, but few employers are willing to fight the issue all the way to the Supreme Court.

CAVING IN TO THE FEMIFASCISTS

Sexual harassment law is by no means the only weapon the femifascists use in the battle to impose their views on our government and society. As we have seen, I tried, and failed, to limit the damage done by another of the femifascists’ weapons: the gender and justice commission. These commissions, which state and federal courts created and populated with femifascist-friendly liberals in the late 1980s and 1990s, studied supposed “disparate treatment” of men and women in the law. Just as the Missouri commission did, gender and justice commissions around the country used the flimsiest of evidence to “prove” horrible discrimination against women in the justice system—from podiums in courtrooms that were too high for women lawyers (but is the difference in average height between men and women a “real” difference between the sexes, or just a construct?) to wrongheaded ideas about the presumption of innocence in “domestic violence” cases.16

Virtually every gender and justice commission demanded major changes in the way the courts and lawyers treated women, but not with a view to achieving equal treatment of the sexes. These commissions demanded quotas in judicial appointments, not with reference to the relative proportions of men and women lawyers (the qualified applicant pool), but with reference to the relative numbers of men and women in the general population. In Missouri and Iowa, for example, radical feminists insisted that at least 50 percent of appointments to the state judiciary be female.17 This arbitrary standard was plainly at variance with established law concerning employment discrimination,18 but in accord with the femifascist political agenda to supplant men with women decision makers at every opportunity.

For every ill perceived by the gender and justice commissions, they demanded special “training” of judges and lawyers. Such training was a thinly veiled effort to reeducate judges and lawyers to toe the femifascist line in every case, but especially in domestic violence, sexual assault, and similar cases. Judges were to “encourage” prosecutors to pursue rape cases to trial, regardless of the merits of the case—and regardless of the proper role of the judge as neutral arbiter in an adversary system. The issue of consent was to be eliminated from sexual assault cases, because, as radical feminist “scholars” such as Susan Estrich (Michael Dukakis’s campaign chief in 1988) could show, even when women say yes, their consent is merely the product of centuries of oppression.19 Neglecting no aspect of the process, the Missouri gender and justice commission even suggested that juries be ordered to elect women as foremen—er, forepersons.

The gender and justice commissions also demanded enactment of speech codes that required judges to become censors of lawyers and other judges.20 The powerful duumvirate of illiberal liberals and femifascists has compelled censorship of the language itself: Every rule, statute, regulation, opinion, brief, or whatever must be “gender neutral.” The all-inclusive male pronoun must be banished from the language of the law—although everybody knows that the English language provides no ready substitute. In effect, they resurrected the old English rules of licensing speech.

More important, as my own case illustrates, a judge must never, ever criticize femifascist jurisprudence. My opinion in the sexual harassment case was attacked not for faulty legal analysis, but because my rhetoric was too polemical. Why? Were the femifascists afraid that my criticism might strike a responsive chord in the public, in the legal profession, in the courts? The complaint against me focused on my diction. Indeed, the notice of the complaint said so: “The complaint alleges that the language used in the order indicates a preconceived bias.”

Ultimately, what are we talking about? Ideas. And the femifascists, like the rest of illiberal liberals, will allow no ideas at odds with their doctrines.

SPECIAL TREATMENT

At its core, the femifascist agenda is based on hatred for men. Hatred is not too strong a word to apply to the most radical feminism. For example, Catharine MacKinnon, one of the foremost exponents of radical feminist legal doctrine, attacks the basic premise of the equal protection clause, comparing it to Nazi legal doctrine. She also believes that white men are the root of all evil and injustice in America, and that the law must strip power from them to compensate women for their past oppression.21

In a rational legal order, the femifascists’ venomous hatred for men (particularly white men) would be condemned as vigorously as any other hatred based on race or sex. That it is not condemned, but rather exalted, exposes the hypocrisy of the liberal legal order. As in the realm of race discrimination, it does not follow that the sons are to be punished for the sins of the fathers; but to liberals, such replacement of oppressors follows as a matter of course. And this state of affairs will continue so long as liberals, including the femifascists, remain in control of the judiciary.

The liberal philosophy of judicial absolutism is made to order for the femifascists. They readily distort the law to achieve their ends of special treatment for (some) women at the expense of men and other women who do not subscribe to their agenda. To understand the truly discriminatory purpose of the femifascists’ agenda, consider that the ACLU and other liberal organizations have actually called for the drug laws to be enforced differently for women.22

The femifascists’ philosophy of enforcing special treatment for women creates some striking inconsistencies. They maintain that the differences between men and women are mere “constructs” and denounce laws that treat women differently, but their entire legal campaign is predicated on the idea of affording women special protections or compensations—different kinds of protections and compensations from what the law formerly provided, to be sure, but protections and compensations just the same.23

As a result of the femifascists’ legal efforts, the courts, too, have been inconsistent. The schizoid femifascist philosophy—which oscillates between demanding equality with men and demanding better treatment than men—leads the courts to do much backing and filling.

In 1882, the Supreme Court held that a state could legitimately restrict membership in the bar to men.24 The femifascists love to dwell on the concurring opinion of Justice Joseph P. Bradley, who declaimed about the proper roles of men and women as devised by the Creator. But the gravamen of the decision was simply that the judgment about who was suited to be lawyers should be made by the legislature. The decision did not write into the Constitution any requirement that lawyers be men.25 In this regard it is a far cry from what we see today from liberal judicial activists.

In 1908, in the case of Muller v. Oregon,26 the Supreme Court held that protective legislation designed to limit the working hours of women was constitutional. At the time, the decision was thought to be progressive. Indeed, the attorney who argued successfully for protecting women from long work hours, Louis Brandeis—later to become a Supreme Court justice—would probably be quite surprised to learn that his case is now just one more count in the indictment against the oppressive white male patriarchy. Here, again, the Court was not writing anything into the Constitution that required women to be limited in working hours or anything else. It quite simply—and quite properly—found that the Constitution did not forbid such protective legislation.

At this time, it is constitutional for Congress to exclude women from military draft registration (and presumably from combat),27 for legislatures to grant special tax exemptions to women but not men,28 for Congress to provide different standards for men and women in determining whether they are dependents of their spouses for purposes of computing Social Security benefits,29 and for federally assisted colleges to abolish men’s sports in order to provide additional athletic scholarships for women.30 It also is apparently constitutional to treat pregnancy differently from other physical conditions requiring medical treatment,31 although such differentiation in the employment context has been forbidden by the Pregnancy Discrimination Act, amending Title VII of the Civil Rights Act of 1964.

It is unconstitutional, however, to exclude women from historically all-male military schools,32 to exclude men from women’s colleges,33 to forbid the sale of 3.2 percent beer to men between the ages of eighteen and twenty-one but not to women,34 and to exclude women from juries by the use of what are called peremptory challenges (in which the litigants get to eliminate a prospective juror from sitting on a trial jury).35

In achieving its varying results, the Supreme Court simply created a special standard of assessing claims of denial of equal protection to women, calling it “intermediate scrutiny” or “exceedingly persuasive justification.” These phrases are nowhere to be found in the Constitution, but the courts adopted them so they could strike down legislative distinctions between the sexes with which they did not agree.36 In other words, when five justices want to show how “up-to-date and right-thinking” they are “in matters pertaining to the sexes” (as Justice Antonin Scalia once put it37), they simply strike down the law they disagree with. This is not constitutional law; it is social policy making in robes.

Justice Felix Frankfurter, by no means a hidebound conservative, expressed the traditional notion of how the courts should view laws distinguishing between the sexes:

         

The fact that women may now have achieved the virtues that men have long claimed as their prerogatives and now indulge in vices that men have long practiced, does not preclude the States from drawing a sharp line between the sexes…. The Constitution does not require legislatures to reflect sociological insight, or shifting social standards, any more than it requires them to keep abreast of the latest scientific standards.38

         

Try telling that to Catharine MacKinnon or Ruth Bader Ginsburg! For them, shifting social standards, or creating new social standards, is what modern constitutional law is all about.

Again, the point is not that the legislation in question is right, or the best policy, but that the courts should not substitute their notions of social policy for those of the legislature, either as a result of liberal dominance or femifascist intimidation. In 1908, Louis Brandeis mustered the best “scientific” support he could find, to support protective legislation for women. In 2005, such “science” would be derided by Justice Ginsburg. Who decides what “science” should be followed? The courts, or the people’s representatives?

As Justice Scalia has written, “The virtue of a democratic system with a First Amendment is that it readily enables the people, over time, to be persuaded that what they took for granted is not so, and to change their laws accordingly. That system is destroyed if the smug assurances of each age are removed from the democratic process and written into the Constitution.” Referring specifically to claims of discrimination on the basis of sex, Scalia added, “Even while bemoaning the sorry, bygone days of ‘fixed notions’ concerning women’s education, the Court favors current notions so fixedly that it is willing to write them into the Constitution by application of custom-built ‘tests.’ This is not the interpretation of a Constitution, but the creation of one.”39

FORCED COMPLIANCE

The liberal notions of sexual harassment and sex discrimination generally have little to do with law and everything to do with power. The courts exist to do liberal bidding, and if a state judge dares utter a contrary word, then remove him! My own case illustrates how much radical liberals, and especially the femifascist cadre, oppose a truly independent judiciary. That opposition leads them to make the meanest and most vicious attacks on highly qualified judicial nominees who do not subscribe to their view of the law and the judiciary. The equal rights amendment failed in the political process, but the femifascists know that a liberal judiciary can and will render the amendment unnecessary.

The orthodoxy of radical feminism should have no greater claim to monopoly in the marketplace of ideas, or in the language of the law, than any other political orthodoxy. The equal rights amendment failed precisely because there are, and always will be, significant differences between men and women. These warrant recognition in the law, if desired by a majority of the people (women are a majority) speaking through their elected representatives. The “tolerance” and “sensitivity” and “compensation” demanded by femifascist liberals is really tolerance with a brown shirt and the sensitivity of the reeducation gulag.

Of course, it is the duty of an independent judiciary to ensure that the law and the judiciary are not subverted in favor of special interests. So why aren’t the courts doing their job? Because the illiberal liberals have hijacked the judiciary to distort and pervert the Constitution in service of their agenda—and not just in matters of sex.



CHAPTER 2

MAKING SOME AMERICANS MORE EQUAL THAN OTHERS

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the state wherein they reside. No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty or property without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

—Fourteenth Amendment, U.S. Constitution


All animals are equal, but some animals are more equal than others.

—George Orwell, Animal Farm


WHY?” CRIED MY TEENAGE DAUGHTER, vexed and near tears after enduring pitying looks and silence from her teammates. “Why were the rules different?” She had just lost a tennis match to a girl in a wheelchair who was playing by “special” rules. At the time, I had no answer, except to mutter about affirmative action.

Well, my dear, the answer to your question is what this book is all about. How did we arrive at this point when the rules are changed to benefit one person over another? And not just on the tennis court, but in courts of law, where everybody is supposed to be treated equally. Just as we saw with the femifascists, illiberal liberals don’t want equality; they want to make some people more equal than others.

And they’ve made it happen through their dominance of the courts over the past seventy-five years. Liberals have converted the courts from the “least dangerous” branch of government envisioned by the Founding Fathers to the most dangerous.1

EQUAL PROTECTION GOES OUT THE WINDOW

The liberal jurisprudence this country has witnessed amounts to an egregious abuse of power. This is not to say the courts have no power at all. Indeed, I firmly believe that the power of judicial review—the power of a court to declare an act of the legislature void as contrary to the Constitution—represents an essential part of American constitutional government.2 Though the Constitution does not expressly grant this power to the courts, the Constitution would be meaningless if the legislature could enact laws in direct conflict with it, as Alexander Hamilton observed in The Federalist No. 78.3 In Chief Justice John Marshall’s words, judges must have the power to “say what the law is.”4

But by abusing that power, by turning it from a power to enforce the Constitution as written into a power to rewrite the Constitution itself, the liberal courts have perverted the Constitution, basic legal principles, and our system of limited government, so as to impose their own brand of tyranny on the American people.

The radical liberals’ favorite weapon in imposing the tyranny of tolerance has been the Constitution’s Fourteenth Amendment, which was passed by Congress and ratified by the states in the wake of the Civil War. Just as the Civil War centered on the issue of slavery, the three constitutional amendments adopted after the war dealt with slavery as well—namely, by abolishing slavery itself and assuring the basic political rights of freed slaves. The Thirteenth Amendment abolished slavery in so many words. The Fifteenth Amendment forbade denial of the suffrage on the basis of race, color, or “previous condition of servitude.” Sandwiched between these was the Fourteenth Amendment. And thereby hangs the tale.

The Fourteenth Amendment had one main purpose: to ensure equality under the law for former slaves by limiting the power of the state governments over their citizens. It had other purposes, of course, such as assuring the primacy of the federal government’s debt, disqualifying from office certain rebels, and compelling the states to grant the vote to the freed slaves, on pain of reduced representation in the U.S. House of Representatives—sort of a reverse “three-fifths compromise” (when the Founding Fathers agreed to count three-fifths of the number of slaves in Southern states for purposes of allotting seats in the new House of Representatives). But the overriding purpose was to ensure that the state governments treated all their citizens, including freed slaves, as equal in their citizenship.5

So how in the world did the Fourteenth Amendment become about guaranteeing special preferences to certain Americans on the basis of race, color, sex, “sexual orientation,” “disability,” economic status, marital status, fluency (or lack thereof) in English, or atheism?

From the beginning, the courts’ approach to the Fourteenth Amendment has been a study in
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