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			Lawyers in the United States form a power that , , ,envelops society as a whole, penetrates into each of the classes that compose it, works in secret, acts constantly on it without its knowing, and in the end models it to its own desires.

		

		—Alexis de Tocqueville,
Democracy in America (1840)

		

	
		
			
			Introduction

			From the time I was a little girl, I wanted to be a lawyer. I was obsessed by the notion of justice. Like the boy who became a marine biologist after witnessing his goldfish being flushed down the toilet, I had my reasons. My heroes were the great trial lawyers of our time, like Clarence Darrow, as portrayed by Spencer Tracy in Inherit the Wind, and Atticus Finch, as portrayed by Gregory Peck in To Kill a Mockingbird. These were the fellows who, in Texas terms, could charm the socks off a rooster or, better yet, could change the course of human destiny with the force of their words. These were the characters who convinced me I wanted a career in the law. Now, if you’d asked my mother, she’d tell you I’d argue with a post and had to find a profession that would pay me to do that. Nevertheless, I like my story, and I’m sticking to it.

			As a youngster, I believed our founders had divined a bit of heaven on earth. They believed that the rule of law could defeat tyranny. Remember, the first immigrants came to this new world to escape arbitrary decrees. A king could, for example, pronounce a tax on wheat and immediately begin collecting revenues. If he chose, the law would affect only certain segments of the population, while his cohorts remained immune. The favored grew wealthy while others starved. Witnessing this injustice, our founders gave such authority instead to the people. Tempered by their representatives and restrained by the Constitution, Americans would make and administer the rules for our new society. Lawyers, pledged to justice and democracy, would be the guardians at the gate. No one man, no single group, could arbitrarily or selfishly direct our lives.

			But there was a catch, as Benjamin Franklin forewarned. As he left the Constitutional Convention, a woman asked, “What sort of government have we, Mr. Franklin?” He replied, “A Republic, Madam, if you can keep it.” Thomas Jefferson, ever the idealist, believed our countrymen would live up to the challenges of a self-governing society. The pragmatist Franklin had his doubts.

			An ingenious fellow, Alexis de Tocqueville, described our challenge over a century ago in his monumental work, Democracy in America. So clearly did he see the strength of a democracy and the weakness of human character, his words might have been written today. He said, in summary, that our real power as a people came through voluntary associations. Our personal freedoms would be protected if we could voluntarily resolve the problems of society rather than permit the heavy hand of government to do it for us. But he recognized our great weakness—the willingness to live “as strangers apart from the rest.” If we lost our communal bond, then authority and social control would arise elsewhere. “Man would yield his sovereignty to an immense power,” he predicted, “one that does not destroy, or even tyrannize, but one that serves to stupefy a people, reducing them to nothing better than a flock of timid and industrious sheep.”

			Over the years, as a student of history, politics, and the law, I have concluded that Tocqueville’s prediction was correct. While the Constitution and Bill of Rights provided an extraordinary blueprint, the plan required appropriate execution. Unfortunately, we Americans have failed to shoulder our responsibilities. The qualities of active citizenship that Jefferson ascribed to us have not been realized, nor have our appointed leaders lived up to their noble assignment.

			The rule of law was never meant to be a substitute for community standards. Tocqueville rests his entire case for democracy on our shared values and ideals when he says, “I am convinced that the happiest situation and the best laws cannot maintain a constitution despite mores, whereas the latter turn even the most unfavorable positions and the worst laws to good account.” He believed that you and I would actively perform as citizens and express our principles and concerns. Communities, not some distant government, would define the rules and laws for society. Members of those local groups were likely to agree on those enactments and obey them accordingly. This shared acceptance is one characteristic our laws should reflect. There are others.

			Most obviously, the law must be known. It is not. Today IRS agents cannot give us consistent advice at tax time. They don’t know what the tax laws say any more than we do. Contractors and manufacturers have thousands of rules to follow governing the smallest activity under our Occupational Safety and Health Administration regulations. No one can possibly know them all. Police officers can’t even rely on a rule book. They don’t know from case to case whether their judgment is good or bad until some court reviews their conduct.

			The law must be fair. It is not. A cigarette smoker gets cancer then collects billions of dollars because he can’t kick the habit while some pathetic drug addict goes to prison. White-collar shysters scam millions and get probation or a stint in Club Fed while a petty thief does serious time. The death penalty is administered to poor and often minority defendants while celebrity murderers go free.

			The law must be reasonable. It is not. Labels now warn us against the most absurd events. A thirteen-inch wheel on a wheelbarrow warns “not intended for highway use” while an electric router for carpenters says “This product not intended for use as a dental drill.” These warnings are not a corporate attempt at humor but are the result of litigation. Rules of due process can keep a bad teacher in the classroom for years or forestall a federal mandate, like seat belts, for decades.

			The law should compensate only for legitimate injury caused by another. It does not. If you were exposed to asbestos at some point but have never taken ill, that doesn’t stop you from collecting. Some hacker decides there’s a flaw in computer software and sues, although no one has experienced any problems. Never mind. You can collect. Why not testify to what your loved one may have felt as the car or plane crashed? This is compensable.

			The law should provide for just compensation. It should not unfairly enrich the players. Punitive damages have rocketed into the stratosphere for the lucky plaintiff with the right jury. Virtually every lawsuit can be handled on a contingency fee, making the attorney a financial partner in the outcome. Class actions are accepted under the flimsiest of filings, and the lawyers pocket millions of dollars while winning discount coupons for their clients. States hire private firms to bankroll and litigate against unpopular defendants, such as the tobacco industry. This practice has created an entire class of billionaire lawyers paid outrageous fees from public money.

			The law should address the concerns of our citizens. Yet it is often created and enforced for political reasons. The tax code is the greatest source of corruption on Capitol Hill as tax breaks and favors are delivered to big campaign supporters. Lax enforcement and exemption from regulations can be just as valuable to these groups. Just ask Enron.

			The law must emerge from our legislative process. Often it does not. Lawyers and judges now preempt policy areas that legislatures are not addressing. Entire industries now operate under judicial fiat rather than statues and regulations thanks to legal settlements and consent decrees. The big-tort lawyers brag on their ability to legislate as they use a court case to rewrite the laws on tobacco, guns, or HMOs.

			The law should be pragmatic. It is not. Despite forty years and billions of dollars, the war against drugs goes on. Statistics show that neither supply nor demand has changed a wit during this battle. Yet we respond with more laws and tougher enforcement in the face of failure. The same holds true for the death penalty. Study after study demonstrates the inequity and injustice that accompanies this punishment. Given the fallible nature of human beings, there is no way to guarantee that only the guilty will die.

			We have come to expect everything from the law and very little from ourselves. We do not trust one another to be honest or fair. Subjective decisions are suspect. We want things measured objectively and reduced to writing. The most minute decisions or tasks are governed by rules that conveniently replace judgment, reason, and innovation. Yet all the statutes in the world cannot insure we have good cops or teachers or politicians.

			Not everyone loses in this trade-off. In barely a generation, lawyers, politicians, and bureaucrats have taken the palace without firing a shot. These groups control the creation and enforcement of law. Their ability to write rules and manipulate them at will has established a new tyranny in America. The rest of us, sometimes willingly, other times selfishly or in ignorance, succumb to their false promises. Believing that mere words can guarantee security and equality, we have traded away our liberties. Abdicating personal responsibility, we now expect the government and courts to compensate for the vagaries of life. Succumbing to divisive rhetoric, we support intrusive laws that unsuccessfully target social and moral behaviors. Finally, we permit the selective enforcement of rules and the legal giveaway of tax dollars as political favors for those big contributors who feather the political nests.

			Our great cornerstone of democracy, the rule of law, has become a source of power and influence, not liberty and justice. I resent the insidious manipulations by those entrusted with such authority, but even more, I despise our deliberate ignorance and passive acceptance of these shackles on the American spirit. We have abdicated our freedom, literally our democracy, to the rule makers. Our institutions now serve these masters. They are the ones clearly winning the game. The rest of us are their timid and industrious sheep. It is time for a citizens’ revolt. It is time to break the rules!

		

	
		
		ONE | We Love Our Rules

		Sports have always been a favorite metaphor in American life. It is hard to have a conversation with an American male that doesn’t include some reference to goals, yard lines, home runs, Hail Marys, you name it. I find an amazing correlation between the way we play our games and the way we live our lives.

		Compare many European sporting events with American games. In soccer or rugby, the play is virtually nonstop. There is only one referee on the field. When infractions occur, the ref approximates the site of the foul, the ball is replaced, and play immediately resumes.

		In American football, the field is covered with officials on top of every play. Yellow flags fly constantly. Chain markers carefully measure every inch the ball progresses. There are constant timeouts for consultation, even video review of contested plays. The rules are endless. Arguments abound and controversial calls will be examined for years. Thank God there’s not a level of appeal beyond the head referee. As it is, a game with sixty playing minutes takes three times as long to finish.

		But we love our rules. We think they make a game safer, fairer, and more just. If someone gets injured, it is time to sue the other player, the equipment manufacturer, or the school. If a ref makes a bad call, we need more cameras for the instant replay. We seem unwilling to accept that there will be times when chance, accident, bias, or corruption will defeat the best rules and regulations.

		I say, get a life. Let’s get on with the game. I find it amazing that people who profess to be so rugged, independent, and free want even our roughest sport to be predictable and safe. The rugby players I know scoff at our wimpy version of football. “Imagine,” they say, “if we put those guys on our field and made them play without pads essentially nonstop for an hour. They’d all be dead!”

		This is more than a metaphor. This is now the American way of life. Name one thing you did today—after rolling off that mattress (bearing the label “Do not remove under punishment of law”), showering in water with the temperature preset by a boiler manufacturer to prevent scalding, using the hairdryer that warns against electrocution in the bathtub, eating breakfast properly labeled for the allergy or calorie conscious, getting into your car as the seat-belt warning dings, then heading down the road with traffic signs and lights everywhere you turn—that isn’t somehow regulated. It’s hard to do.

		Take a gander at ten of my favorite examples from the annual Wacky Warning Label contest sponsored by Michigan Lawsuit Abuse Watch. Remember, these are all legitimate labels to protect you from yourself:

		

		NUMBER TEN: The label on a handheld massager advises “Do not use while sleeping or unconscious.”

		NUMBER NINE: A label on a public toilet reads “Recycled flush water unsafe for drinking.”

		NUMBER EIGHT: A can of self-protection pepper spray warns users “May irritate eyes.”

		NUMBER SEVEN: No matter how slow the print out, please heed the warning on a laser printer cartridge: “Do not eat toner.”

		NUMBER SIX: A thirteen-inch wheel on a wheelbarrow warns “Not intended for highway use.”

		NUMBER FIVE: A label on prescription sleeping pills warns that they “may cause drowsiness.”

		NUMBER FOUR: A cardboard car sunshield that keeps sun off the dashboard warns “Do not drive with sunshield in place.”

		NUMBER THREE: Bicycle shin guards warn “Shin pads cannot protect any part of the body they do not cover.”

		NUMBER TWO: A household iron warns “Never iron clothes while they are being worn” (and don’t steam yourself either; I’ve tried).

		And finally, my favorite, and 1999’s big winner:

		NUMBER ONE: Parents, please read the baby stroller label that cautions “Remove child before folding.”

		

		These labels are more than superfluous “information.” Most are a response to some lawsuit as courts have expanded the right to be an idiot. Company lawyers, fearing liability, are madly composing such moronic disclaimers while Washington bureaucrats are codifying them as laws. These are our taxpayer dollars at work.

		Once two or more people are involved, things only get worse. Whether at work, at school, or in the marketplace, everything is regulated. We have more protective employment laws on the books than ever, yet complaints are at an all-time high. (If you write it, they will sue!) Discrimination and disability rulings now cover every conceivable human variable, exacerbating our differences rather than insuring a specious “equality.” Our educational process is monitored by an endless litany of rules for teaching and discipline, yet student performance is abysmal and the kids are out of control. Government regulates our nutrition and foods, while the national girth and associated health problems explode. Every aspect of workplace safety is regulated, yet the number of workplace deaths has been static for years. The safer cars get, the more auto insurers are hit for bodily injuries. Even worse, we have developed a plethora of excuses to justify the most aberrant or plainly stupid behavior. Speed down an icy roadway without your seat belt and relatives still can sue the automaker and hospital when you crash and burn. There is no personal responsibility for asinine conduct.

		Litigation is no longer a crapshoot, it is becoming a sure thing. If you can’t get a satisfactory nuisance settlement, then try your case; the awards are phenomenal! Human life is now quantified in astronomical terms. In 1999 the ten biggest jury awards to individual plaintiffs totaled almost $9 billion—three times the amount in 1998. One verdict delivered $1.2 billion to the family of thirty-two-year-old Jennifer Cowart. She died of burn injuries after a go-cart accident at an amusement park apparently due to a defective gas cap. The accident was horrific to be sure, but $1.2 billion?

		Many of these huge verdicts are reduced on appeal, but it wasn’t until 1996 that the U.S. Supreme Court first overturned any punitive damage award for being excessive. The case was against BMW of North America. A fellow bought a new car in 1990 only to discover months later that its surface had been damaged and refinished before sale. The automaker’s policy at the time was not to reveal repairs that were less than 3 percent of a car’s retail price. In this case, the resurfacing cost $601. The jury, however, awarded $4,000 in compensatory damages and $4 million as punishment for the practice. The Alabama appeals court kindly cut the punitive award to $2 million.

		BMW appealed to the U.S. Supreme Court. In his majority opinion, Justice John Paul Stevens found the “damage” to the car had no effect on its performance, safety, or appearance. He then ruled that there should be some fair ratio between the actual and punitive damages. Even at the reduced rate of $2 million, this sum was still 500 times the so-called damage to the car. The case was sent back to the lower court for review with this admonishment: “We are not prepared to draw a bright line marking the limits of a constitutionally acceptable punitive damage award . . . however, we are fully convinced that the grossly excessive award in this case transcends the constitutional limit.” (I guess it’s sort of like pornography. You know it when you see it.) Ultimately the punitive award was cut to $50,000.

		By 2000 these sums were merely peanuts. One fifty-seven-year-old smoker who testified (with a straight face) that he didn’t know the dangers of smoking until 1994 was awarded $3 billion against Philip Morris. Upon judicial review, smoker Richard Boeken saw his $3 billion fizzle to a mere $100 million. In March 2002 a jury awarded $150 million to the estate of Michele Schwartz after finding that a tobacco company falsely represented low-tar cigarettes as less dangerous than regular cigarettes. Although Philip Morris argued the company only promised the brands were “milder,” the plaintiffs asserted that Schwartz had switched from regular cigarettes because she believed the low-tar version would be better for her health. By the way, Schwartz worked for years for her husband, who just happened to be a doctor. I’m no fan of cigarette manufacturers, but people have certainly known since 1964 when the Surgeon General slapped a warning on smokes that this was a ba-a-ad habit.

		In 2000 the $246 billion settlement of state tobacco suits toppled the scales. It has been called the largest redistribution of wealth to the smallest number of people in the history of the world. This payout does not refer to the monies awarded to the sick but the billions that went to a cluster of attorneys for their work on the cases. As much as I hate the product, the lawsuits are ridiculous. We have known for almost forty years what smoking does to the body. Quitting is hard, but we tell illegal drug users to stop or go to prison. Cigarette addicts get money instead! Tobacco litigation has opened the floodgates for creative lawyers now targeting the gun industry. HMOs, nursing homes, and paint companies are on their radar screens. Get ready for the alcohol and fatty foods litigation. It is coming.

		This type of litigation has also put dreams of riches into the minds of governors and attorneys general around the country. An incestuous relationship between these officials and private attorneys is growing. Here’s how it works. The government decides to attack some “dangerous” industry to protect its citizens. Instead of calling on lawyers already on the state payroll, the officials hire big outside firms—often the same firms that are major contributors to the political campaigns that put and keep the officials in office. These state executives get bragging rights with the voters for lawsuit awards that pump up the general revenue fund, the private attorneys get huge contingency fees, and often some of those fees recycle right back into the campaign coffers for the next election.

		But as long as the appellate courts are reducing most excessive verdicts, is there a problem? Yes. These remittances coming long after the awards make headlines do not correct the broader damage to our justice system. Back in 1998 Mark E. Dapier, general counsel to Mercury Finance Company, testified before the Senate Judiciary Committee about these other effects. His company had been sued for “fraudulent suppression” of material information to a consumer. Mercury sold a car loan at a discount to a subsidiary that would collect on the note (a very common practice). When the original car buyer defaulted on the $6,000 note, he sued Mercury, alleging that the failure to reveal this discount was fraud. The initial jury found $90,000 in actual damages and $50 million in punitive damages in a case where the plaintiff suffered no harm!

		While the trial judge ultimately reduced the punitive award to $2 million, the defendant’s headaches were far from over. When the initial verdict was reported, more suits, some as class actions, cropped up in other states. The original plaintiff’s attorney immediately filed nine more identical suits. Fearing more huge awards, Mercury settled many of these cases. Others went through protracted litigation and appeals. Finally, after Mercury obtained several state and federal court rulings that this discounting practice was perfectly legal, the suits stopped. Of course, no one compensated the company for the millions it had spent on legal fees and settlements or the enormous amount of time and energy it had devoted to dozens of lawsuits.

		Insurance companies don’t wait for any rebate before upping their fees. In 1999 the Oregon Supreme Court refused to put a $500,000 cap on pain and suffering awards in malpractice cases. Almost immediately, juries came back with three multimillion-dollar awards. Insurance rates went up. Mississippi’s Hattiesburg American reported in 2002 that a group of emergency doctors “paid $140,000 for malpractice insurance” two years ago. “Last year, the premium went to $250,000.” Doctors have been warned that “the next annual premium would be $437,500 or $475,000.” An Associated Press article in March reported the immediate result. “The Mississippi Trauma Advisory Committee has suspended re-inspection of its hospitals for a year to give health officials time to address the growing problem of surgeons leaving the system.” The hospitals are losing so many specialists that they cannot meet state trauma standards, so the enforcement agency must simply look the other way. “We’re in a crisis,” said State Health Officer Ed Thompson. This development is being replicated across the country.

		Damages for pain and suffering are also soaring, as is our expectation of large payoffs for every tragedy that befalls us. These sums are rarely reduced on appeal. In a U.S. News and World Report piece entitled “How Lawyers Abuse the System,” the authors discussed various trial tactics designed to elicit the most melodramatic statements possible. Using the power of suggestion, one attorney asked his client, “Did a false arrest and imprisonment bring back memories of the Holocaust?” People who merely witness an event will line up to recover.

		After the terror attack of September 11, the government made a determination, whether right or wrong, that it was necessary to protect the airlines from repeated lawsuits. While we may be able to survive without asbestos or lead paint companies, bankrupting the airlines to satisfy thousands of judgments would not be in the best interests of the nation. Unfortunately, that big-picture consideration has never stopped attorneys and their clients before, so the government legislated limits on those industry suits while trying to fairly compensate victims and their families with taxpayer dollars.

		As politically incorrect as this may seem, the families from September 11 who object to the government fund that specifies a set $250,000 in emotional damages and $50,000 for each additional survivor need to ask themselves: Just what would compensate for the psychic loss? If you can name any number, you’re way ahead of me. In a February Time magazine piece in 2002, one family objected to these sums by saying “Have you ever seen a twelve-year-old have a nervous breakdown?” Therapy would be covered under actual damages so again, my question is “How much cash will make the pain better?” because for most people, no amount of money will excise the hurt. The sad truth is that thousands of people are killed every year in myriad tragedies, from accidents, to crimes, to terrorist horrors. The shooting victim’s family rarely recovers from the robber’s attack. The suicide doesn’t leave his or her loved ones much room to recover. Which victim is worth hundreds of thousands for suffering relatives and which one is worth absolutely nothing . . . and why?

		Moving on, plaintiffs no longer have to show any actual damage to be included in class action suits. One example is the asbestos litigation, where the courts have expanded the right to sue to the point that plaintiffs with only a “likelihood” of becoming ill are collecting. You’ve heard the commercials: “If you have ever been exposed [not necessarily made ill by] to X, Y or Z call now!” Many people truly suffering from asbestos exposure may never recover a dime as company after company goes belly up paying plaintiffs with no apparent injury. It is interesting to note that plaintiffs’ lawyers are now recognizing the need to keep these companies on life support. They try to pace their attacks and awards against certain industries so that they don’t destroy them completely. If you hear a plaintiff’s lawyer say “We’re going to put big tobacco or gun companies out of business,” that’s just for show. Since there is no notion of double jeopardy in these civil actions, the attorneys can return to feed on these defendants as long as they remain financially viable.

		Attorneys now sue for “potential” problems certain products may display. In 1999 Ford was a defendant in a mass product defect class action that ended in a mistrial. Ominously, the judge had allowed plaintiffs to go to trial after pleading only the “prospect that an alleged stalling defect might someday manifest itself,” although none had ever occurred. The greatest scam in these big class actions is the recovery of those discounts or coupons for the plaintiffs while the attorneys pocket the actual cash.

		Lawyers are making out like bandits as we litigate the most inane conflicts. Billable hours now dwarf any social contribution by the profession. In 1999 the top 100 law firms had annual gross revenues approaching $27 billion. One Manhattan shop actually topped the $1 billion mark. Accompanying these astronomical receivables was a footnote. The pro bono work by this group was down 35 percent, to an average of eight minutes a day.

		Norman Augustine, the former CEO of Martin Marietta, obviously wrote from personal experience when he penned his amusing book, Augustine’s Laws. He made an excellent case for the proposition that the more lawyers per capita a country has, the bigger the drain on its economic growth. He carefully charted the annual productivity increases from 1960 to 1982 for ten industrialized nations against the incidence of lawyers in those populations. In ninth place for productivity increases, trailed only by the United Kingdom, was the United States. With three lawyers per thousand citizens, we led all other countries in lawyerly output. So on target was this correlation that Augustine was able to predict that France had 17,000 lawyers working from that country’s productivity figures alone. He was right on the money. All in all, this is dramatic confirmation of John Naisbitt’s assertion in Megatrends that “Lawyers are like beavers. They get in the mainstream and dam it up.”

		In 1989 Stephen P. Magee concluded that the optimum number of lawyers in our society was 60 percent fewer than those then practicing. He presented his findings to the White House and again in his book, Black Hole, Tariffs and Endogenous Policy Theory. This economist estimated that every additional lawyer over that number reduced our gross domestic product by about $2.5 million. That was over a decade ago! Today lawsuits are filed in state courts at the rate of one every few seconds. These suits add a tremendous amount to everything we purchase. Eight of every eleven dollars spent to purchase a vaccine, one-fourth the price of a tonsillectomy, about one-third of the cost of a pacemaker: All of these costs are attributable to litigation expenses. But the social price tag is much greater than the inevitable rise in the cost of goods and services.

		Just look around. Schools and public parks are eliminating playground equipment as fast as they can cart if off. When the Connecticut Supreme Court struck down a city’s protection against lawsuits resulting from the free use of recreational facilities, seesaws and merry-go-rounds began to vanish. Even donations of parkland, particularly containing “water hazards” (translation—ponds) become suspect. When South Windsor bucked this trend and spent $50,000 for an “injury-proof playground” built to federal specifications, it thought it had done the right thing. Not so, said the litigious parents of a little girl who fell and broke her wrist.

		Recess is rapidly disappearing. Dodge ball is now considered a serious threat to a child’s welfare. Educators in several states are fighting to ban the game, also known (horrors) as war ball, sniper, and bombardment. They describe it as “litigation waiting to happen.” A spokeswoman for the National Association for Sport and Physical Education says, “The game encourages the strong to pick on the weak”! A seventh grader in Ohio was the voice of reason, however, saying “It’s just a game, and you don’t have to be very good at it to have fun.”

		Tommy Norman and I had quite a round of dodge ball in the fourth grade. It became a daily war to get the other out. The grudge match ended when Norman downed me with a football tackle after I sent him to the sidelines. We were both sporting black eyes at school the next day and were quite the topic of conversation, but lo and behold, we survived. Not days after, my class gathered excitedly around Jimmy Pennington, ogling his broken arm, the result of some recess high jinks. Our principal, Mr. Stuart, drove him to the hospital. Similarly Karla Hendricks climbed our backyard fence and attempted a tightrope act, only to fall and fracture her arm. I remember my father rushing out, bundling the little girl gently in his arms, and striding down the alley to her waiting mother. A few days later she reappeared, proudly displaying a cast and gathering signatures. No one ever contemplated lawsuits for what were seen as the normal hazards of childhood.

		How times have changed. A touch football game between two buddies, Joe Smith, Jr., eight, and Kyle Grzechowiak, six, back in 1999 resulted in a broken arm for Joe. The facts are in dispute as to whether the eight-year-old tripped or was the victim of a “late tackle” by the six-year-old. As of July 2001, a pending lawsuit alleged an “intentional battery.” Joe’s father said, “[Kyle] has gotten away with something. It’s a matter of fairness.” According to the pleadings, the jury should award actual and punitive damages “as a warning to other aggressive children and their parents and to provide a lesson Kyle will not soon forget.” One psychologist summed up the real lesson nicely: “The boys will learn that the place to resolve a dispute is in court. . . . We’re really using a bat to kill a fly.”

		This trend is even crossing the Atlantic, where some British schools have now forbidden skipping and other “potentially hazardous” activities. A survey of English parents in 2000 revealed that 57 percent would sue if their child were injured at school. One headmaster was quoted as saying he would prefer to “ban all playtimes, as they are a nightmare.” Oh, goody. Our hyperactive overweight children can vegetate twenty-four hours a day.

		I will detail disability laws a bit later, but for now, just note that our morass of rules is often at cross-purposes. For example, while some parents seem terrified their kids might get hurt in the simplest activities, others are demanding that obvious risks be ignored in an effort to “accommodate” their children. The parents of a nine-year-old boy with cerebral palsy successfully sued a soccer league after it denied him the right to play. He could do so only by balancing on a metal walker as other children crashed around him. The league reasoned it was much too dangerous. Wrong decision! Now he stands about ten feet from the goal while the other players try to play a vigorous game without injuring him. If he gets hurt, who wants to bet there will be a lawsuit?

		In a wonderful piece a few years ago, Reason magazine contributor Nick Gillespie summed up my reaction to this new world. He told of an encounter with a young neighbor who was preparing to ride his bike. Gillespie said, “I waved hello and stared transfixed at the boy’s elaborate preparations. First, he shimmied a set of hard plastic and soft cushion pads over his sneakers . . . and positioned them carefully over his knees for maximum protection. He did the same with a pair of elbow pads . . . then came the gloves, thickly padded on the palms and across the knuckles. Finally, he picked up the helmet, adjusted it on his head [and] strapped it down across his chin. As he peddled off in his body armor, his father appeared, coffee mug in hand. ‘You be careful,’ he called . . . then turned to me and added sheepishly, ‘I remember riding my bike barefoot in the rain. Things sure are different nowadays with the kids.’ ” If any of that equipment doesn’t work as promised, the manufacturers better watch out!

		When I moved to New York from down south and began riding the horse trails behind my house in Westchester, I was amazed at the equestrian outfits I witnessed in the woods. The only thing some people lacked was a safety belt. I have yet to encounter another lone rider; everyone is in pairs. I guess the safety of the buddy system is more important than the wonderful solitude of just you and a horse.

		At home in Texas, I began riding as a child, bareback, in tennis shoes. We learned to vault over the horse’s rear end or swing topside clutching a handful of mane. My father once boosted me up with such vigor he propelled me right over the horse. I landed headfirst. I shook myself off and we tried it again, with a bit more finesse. Over the years I’ve been thrown over fences and have been trampled, kicked, and stepped on. Temperamental colts have taken me on many a wild ride over hill and dale, and I even had a mare fall on me in the middle of a show ring. Thank goodness there hasn’t been a single serious injury. Sadly, however, I will not take friends out to ride with me now, even if they allege proficiency. The potential liability is just too great.

		Not long ago I tried to rent some horses to trailer up to my ranch in Wyoming for a few days, but every outfitter I called feared litigation and had simply ceased the practice. I now have a friend who will accommodate when I’m up for a week or so, but he’s relying on good old-fashioned trust and friendship when he leaves his horses with us. If I get hurt, it is what used to be known as “assumption of the risk.” I will bear the responsibility.

		I better not tell my friend about the strict liability laws in New York, Rhode Island, Connecticut, Maine, and Iowa. Don’t lend your car (horse?) to other people no matter how good their driving record, or you might get sued for the favor. In July 1998 a road rage incident in upstate New York left a passenger in one of the vehicles with severe brain damage. Both drivers involved in the fracas were found to be criminally liable and received jail time. The victim’s family was awarded $47 million in damages for the injuries, but not from the drivers involved. Enterprise Rent-A-Car had rented a vehicle to one of the operators and was hit with the entire judgment.

		The five states just mentioned have enacted vicarious liability laws that allow trial lawyers to sue completely innocent car owners, whether an individual or rental company, for the actions of those using their car. Other jurisdictions look for actual fault or negligent conduct by the car owner, such as lending an auto to an uninsured motorist or to a person known to drive recklessly.

		On top of this absurd liability standard, some states, such as New York, make it almost impossible for a rental company to reject a customer. Even age cannot be a reason to refuse to rent as long as the person has a valid license. (Age may have been a factor in the road rage incident.) I think that is what’s called putting Enterprise between a rock and a hard place. Of course, you and I ultimately pay. Small companies hesitate to do business in these states, which leaves the markets prey to a few large businesses and higher prices.

		Then there is this little conundrum. As reported in the National Law Journal, “A Florida jury has awarded $5.2 million to the family of a slain tourist after finding that Alamo Rent-A-Car failed to warn the victim and her husband about a high-crime area near Miami.” A Dutch couple “rented an Alamo car in Tampa and planned to drop it off in Miami.” While stopping for directions in a bad Miami neighborhood, the tourists were robbed at gunpoint and the woman was killed. Her family sued Alamo, alleging negligence for not warning customers about that particular neighborhood where other similar attacks had occurred. This case proceeded despite the fact that this rental company was located hundreds of miles from the shooting. The judge instructed the jurors on the duty to warn customers of foreseeable criminal conduct, and they promptly tagged Alamo with millions in damages. What would have happened had the company issued the warning? Other service and delivery businesses have been sued for discriminating against certain parts of a city known to be dangerous. You can’t win, but the lawyers will.

		The concept of personal responsibility and truly foreseeable conduct has all but disappeared as case law moves from the ridiculous to the downright outrageous. Remember the multimillion-dollar lawsuit against Sea World? A drifter wandered in one night, jumped in the killer whale’s fifty-degree pool, and was found quite dead the next morning. The family’s lawyer said the park was negligent for not warning visitors to stay out of the water and for portraying the whales as “huggable” when in fact they are “extremely dangerous.” The family ultimately dropped their suit (Sea World denies a settlement), but given recent trends, they might have recovered.

		If you think whales are dangerous, try gophers! Tucson resident Michele Nations sprained her ankle in 1996 when she tripped in a hole at a municipal park. In April 2001 a jury awarded her $450,000. No, that’s not a misprint. Her attorney said, “The case hinged on the city’s responsibility to post adequate warnings about burrowing animals [such as squirrels and gophers] and to provide a safe alternative to dodging holes and caved-in tunnels.” The city’s attorney was far too rational when he responded, “You would think in a park—a natural space—people should have to watch where they’re going.” Apparently not.

		That theory may have encouraged the Manhattan orthopedic surgeon who sued Nike in April 2000 for $10 million after her running shoes became untied and she tripped, causing a wrist injury. A company spokeswoman responded to the filing by saying “Sometimes [people] don’t tie their shoes properly.” Apparently dancing can be hazardous as well. In Atlanta, a forty-one-year-old dental hygienist, Linda Powers, was spinning with her partner when her thumb failed to turn quickly enough . . . and broke. She sued the poor fellow. The jury awarded her $220,000! I’ll bet his disco days are over.

		All the precautions in the world may not save you from suit. Countless danger signs and barricades weren’t enough to protect the Chicago Transit Authority against a $3 million jury verdict. A drunken man who couldn’t read English climbed around the notices to relieve himself on the train tracks, only to spray the electrified third rail. The trial judge reduced the award by half after assigning the deceased some (!) responsibility, but his wife still recovered a bundle.

		In Atlanta, police officer Gordon Garner warned the department’s psychologist, Anthony Stone, that he’d had visions of killing his captain, the chief, and several other officials. A lawyer from the Georgia Psychological Association told the doctor that he had a duty to warn those who had been threatened. Guess what happened? The doctor was hit with a breach of confidentiality suit that netted the cop $280,000.

		In Maine a woman hit an errant golf shot that landed near a set of railroad tracks. Her second shot hit the tracks, and the ball ricocheted back into her face. She sued the country club despite the fact there was a warning sign posted on the tee box and the obstacle was clearly visible from there. Her initial award of $250,000 was later reduced to $40,000 in recognition of her “partial” fault in the accident. While these cases may sound absurd to the intelligent reader, law books are increasingly filled with such nonsense.

		Thank God Congress came to its senses over the home ergonomics rules. In January 2000 the Occupational Safety and Health Administration (OSHA) asserted jurisdiction over home workplaces. The agency proposed to regulate some 20 million telecommuters who worked at least part time from their houses. Businesses that hired these people would become responsible for their safety at home. One wonderful exchange occurred during a congressional hearing on the proposal. Pat Geary, vice president for human resources for the National Association of Manufacturers, delivered this report: “I woke up yesterday and tripped over my border collie, Riley. . . . I was O.K. until I realized he is now an OSHA hazard. I’ve either got to take him back to the pound or paint him yellow.”

		Good Samaritans are disappearing as the beneficiaries of their efforts turn to the courts when dissatisfied with the results. Doctors drive right by accident sites even if they could help. Last year an eighty-four-year-old Florida woman made the news after surviving in an overturned car for three days, only to have her attorney threaten the rescuers with suit for not finding her sooner. In the fall of 2000 police officers stopped a young Hispanic man in Gainesville, Florida, who was “committing mischief.” You might think here’s another case of profiling or harassment. No, the officers actually were trying to be good guys. Although Richard Garcia had been drinking, the officers did not charge him with public intoxication but instead told him to go home. He wandered away, found his car, and some time later had a wreck. His resulting injuries produced $100,000 in medical bills. He sued the police officers and department for failing to arrest him and thus prevent the accident.

		In Norwalk, Connecticut, officials said that state regulations prevented volunteers from feeding the needy unless food preparation occurred in a specific fashion. The Community Advent Christian Church was not permitted to donate pies to the city’s emergency shelter last Thanksgiving because they were not “commercially baked” or prepared in the kitchen’s own ovens. The church members were told any home-baked goodies would be tossed out. One parishioner said it was “ridiculous” that she should cook in the shelter’s kitchen, saying “Do you think their oven is cleaner than my own?”

		I had more than my share of frivolous lawsuits while on the bench. Here are two of my favorites, both in the malpractice arena. One plaintiff sued his urologist after surgically acquiring a much-desired penile implant to aid his erections. The complaint? It wasn’t as big as before. Interestingly, on appeal, the plaintiff asserted that all those women (twelve on the jury and one on the bench) couldn’t possibly understand his dismay. I must confess that no lawyer would take his case, and he represented himself in the matter. In the second suit, a woman could not be administered much anesthesia at the time of childbirth because of her hypertension. She filed against her obstetrician—because the delivery hurt. Thankfully, neither case produced a recovery. Just remember, even if these cases ultimately are thrown out by the judge or laughed out by a jury, there is a cost attached to each one. Courts, clerks, process servers, defense attorneys, the parties themselves: All have to commit time and effort to pushing these papers around.

		The list of absurdities goes on and on: wrongful birth versus wrongful death; protect people and risk discrimination or allow access and face liability; admit a problem and actually fix it, then sit back as lawyers use your remedy as an admission to justify their lawsuits. Forget the word “accident”; apparently there’s no such thing. Better yet, family members can now sue each other and collect on the insurance. Assumption of the risk has all but disappeared. Contributory negligence is waning. Joint and several liability insures that the deepest pockets will be brought into any lawsuit, no matter how tenuous their connection to an event.

		The omnipotence of the rule of law has altered our very mind-set. The image of ourselves that we export, that of the frontier-minded, self-reliant, and free-spirited American, is all show. For every problem there is someone or something else responsible. For any loss, no matter how nebulous, there is a deep pocket out there from which to collect. For every complaint, no matter how worthless, there is an advocate. Our self-worth has been inflated to the point that Fort Knox could not compensate for the loss of a single life. Our psyches are so fragile; the mere mention of pain and anguish brings tears to the collective eye and dollar signs to the mind of the attending attorney.

		Beyond the destruction of the American character, we have been suckered into extraordinary trade-offs for an allegedly risk-free world. Do you really prefer a padded room to the open range? A free society necessarily has dangers that more autocratic systems do not. The more liberties people have, the more varied the choices and the chancier the environment. However, the reverse is not true. More rules do not guarantee our security. They may afford a legal venue for redress, but they won’t save our skins or our souls. Words on a page will not prevent babies from drowning in the bath or some hiker from diving in your pond. We must understand the false exchange as we seek more protection from unpredictable or dangerous behavior.

		Finally, reliance on endless rules proved disastrous in the former Soviet Union. People were subjected to numbing regulations while innovation, reason, and personal judgment were not allowed. Ronald Reagan would credit the buildup of U.S. arms and the ensuing cost to the Soviet government, but it was the strangulation of the people that ultimately doomed that nation. This same fate can still be ours.

	
		
		TWO | Liberty versus Equality

		Freedom is a messy thing. It permits the development of an elite society, albeit one defined by merit, ability, intellect, even craft and cunning. We profess to love liberty yet rebel against natural differences by passing laws that pretend to eliminate them. Having abdicated personal responsibility to the law, we now expect it to homogenize the world. Our legislatures and courts are manufacturing new rights by the bushel, ostensibly in pursuit of human equality. However, just as all the rules in the world cannot insure our survival, neither can they create the impossible. These rules can however operate as legal weapons, sufficient to bring an independent, competitive nation to its knees. In his book Sovereign Virtue: The Theory and Practice of Equality, Ronald Dworkin recognized this very real possibility when he said, “Any genuine contest between liberty and equality is a contest liberty must lose.”

		In fact, our nation is fracturing under the weight of this absurdity. Equality is a wonderful sounding word, but the Constitution has been misinterpreted beyond belief. True equality is best described as “of the soul” or in religious terms. The Englishman Auberon Waugh described it thusly: “equality is not some crude fairy tale about all men being equally tall or equally tricky; which we not only cannot believe but cannot believe in anybody believing. It is an absolute of morals by which all men have a value invariable and indestructible and a dignity as intangible as death.”

		Ben Franklin said, “The gifts of the intellect proceed directly from God, and man cannot prevent their unequal distribution. . . . The means that Americans find for putting them to use are equal.” As a people we recognize that everyone, whether born of riches or in poverty, with status or without, can elevate him- or herself by hard work and determination. Only opportunity is guaranteed at birth, not outcome. The law cannot inject ability or correct infirmity, but it can pervert itself trying.

		That is exactly what is happening. Instead of focusing on an equal place at the starting gate, our laws attempt to rig the finish by mandating an equal outcome for everyone. This is unachievable. Even more, it is a truly stultifying thought. In the classroom, we spend enormous sums to deliver an “equal” education to each student. That sounds good, doesn’t it? Unfortunately, this doesn’t mean giving each child the same instruction. Instead, teachers are expected to discriminate with every pupil by giving unequal attention to each one. Instruction must now accommodate every mental, physical, and emotional variable, often at the same time and in the same classroom. We have redefined equal education to mean equal output from our students. The only way we come close to achieving this is by lowering all standards. Accomplishment has been rejected in favor of a bland commonality at best. At its worst, no child gets a competent education.

		Whether in business, education, or government, we have elevated this skewed notion of equality over increased
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