

Adam Wagner



EMERGENCY STATE

How We Lost Our Freedoms in the Pandemic and Why It Matters

[image: Penguin Random House]



To Julia, Joseph, Miri and Bonnie,
and to my parents, Alison and Anthony




Preface

‘From this evening I must give the British people a very simple instruction – you must stay at home.’

On Monday 23 March 2020, shortly after 8:30 p.m., Boris Johnson broadcast these eighteen startling words to the nation.1 For the first time in the country’s history, a twenty-four-hour curfew was imposed upon the population. All ‘non-essential’ businesses would be shut. Schools closed. Families divided. Group worship banned. Life as we knew it replaced by a new reality, where our singular focus would be to slow the spread of a deadly new disease, COVID-19.

For the millions watching, the new reality the Prime Minister was imposing was hard enough to digest. The lockdown which had seemed so far away, which the government had suggested just days before would not happen here, was suddenly a reality. But the shock of the new reality was accompanied by another huge shift for our society. Not only was the lockdown rearranging the basic reality of our social lives, it would also create a new legal universe. For the next two years, the tiniest details of our lives – from whether we could leave the house, where we could work, even whom we could hug – would be decreed by ministers, controlled by strange new laws the likes of which had no precedent in living memory and enforced by what often resembled a police state.

In his statement, the Prime Minister called COVID-19 the ‘invisible killer’. But something else was invisible that spring evening – the law which was to back up his unprecedented instruction. He had stated that there were four limited purposes for which people would be allowed to leave home, and if they did not follow the rules ‘the police will have the powers to enforce them’. But no such powers existed. This was no small detail. It meant we did not know, as the country was thrust into the lockdown, the legal basis for the police powers, what kind of enforcement and penalties would be meted out to lockdown breachers – and most importantly, we did not know exactly what the rules were. The Prime Minister’s statement was bracing but vague, mentioning people could leave their homes to shop only for ‘basic necessities’, to take ‘one form of exercise per day’, to provide care for a ‘vulnerable person’ or travel to and from work if it was ‘absolutely necessary and cannot be done from home’. This was not sufficiently clear for people to know whether they were breaking the law. As a human rights lawyer, this lack of certainty over the sudden dismantling of basic freedoms rang the loudest of alarm bells.

So, where was the law? I asked the question on Twitter and was given various answers. It could come through the Civil Contingencies Act 2004, an act of Parliament designed to grant sweeping powers in times of ‘emergency’, defined as an event or situation which threatens serious damage to human welfare or to the environment of a place, or war or terrorism threatening serious damage to security of the United Kingdom.2 Perhaps the rules would be in the Coronavirus Bill, a vast collection of powers and rules which was being rushed through Parliament at breakneck speed even as the Prime Minister stood up to address the nation. Or maybe through an obscure public health statute which had provided the basis for the law which – at the stroke of a ministerial pen – closed non-essential businesses two days earlier.3 It was like a legal murder mystery. Which law would be used to remove our freedoms?

The answer was that the law did not yet exist. It would not appear until three days later, posted on a government website at around 3 p.m. on Thursday 26 March.4 In eleven short pages, the new regulations would lock down tens of millions of people, forcing them to stay at home, banning public gatherings, giving police powers to use reasonable force to disperse gatherings and take people back to their homes, and creating criminal offences to punish people if they were caught breaching the new rules. Fixed Penalty Notices (FPNs) would offer the opportunity to avoid criminal prosecution by paying a penalty of between £100 for a first offence and £960 for a third. By March 2022, two years later, over 100,000 FPNs would have been issued,5 including, most notoriously, to the Prime Minister himself, along with 125 other officials at the heart of government. Almost 2,000 people would be prosecuted for offences under the regulations, including people who were protesting the regulations themselves, and many whose cases were heard in private hearings from which the public and press were barred.6

Since the lockdown law restricted our rights more than any other in history, you might have expected such a bonfire of liberties to be fiercely debated in Parliament before becoming law. But it was not debated at all. Using an emergency procedure, the law came into force the moment it was signed by the Health Secretary, Matt Hancock. Hancock utilised what turned out to be almost unimaginably vast powers under the Public Health (Control of Disease) Act 1984. This act of Parliament had last been in the public eye when the Thatcher government used it to detain infected people during the AIDS epidemic. But since those days, the 1984 Act had been quietly upgraded – turbocharged – meaning it could now be used not just to detain individuals but to place millions under effective house arrest. And, with huge implications for our democracy, these powers could be used without Parliament having any say until weeks later. When Parliament was finally able to vote on the powers, the vote would be a simple yes or no, with no opportunity to amend the law.

It is important properly to set the scene for any criticism of what happened to our laws, constitution and democracy by remembering what it felt like to be facing a swiftly emerging social catastrophe. The country, and the world, were confronted by a true emergency, one long foretold but not experienced for a century. A pandemic which, according to the World Health Organization, killed almost 15 million people worldwide in its first two years,7 and over 200,000 in the UK, including tens of thousands in care homes during the first wave.8 It is therefore possible to excuse a lot of what happened in those frantic, at times terrifying, early weeks of the COVID-19 pandemic.

But worrying aspects of those first few weeks – the disconnect between what politicians announced and what the law said, mass confusion caused by unclear laws, the downgrading of Parliament to a glorified rubber stamp, the basic lack of accountability and scrutiny of those making vastly restrictive laws – would become a pattern lasting two years, and even beyond. As we faced two years of severe restrictions on our freedoms, these issues would rear their heads again and again, corroding our democratic institutions and our trust in the government’s ability to act fairly and without corruption.

Nothing remotely like this has happened before in the UK. The Second World War saw huge restrictions on civilian life, but in many respects this went further. Government decisions with vast implications for our lives were taken at speed, and some of the effects are still being felt today. Events also happened at massive scale and with breathless pace, from lockdowns to variants to hotel quarantine to Partygate. The UK’s constitution is not written down in one place, but it is uncontroversial to say that Parliament is at its centre. Only a handful of the laws were meaningfully debated in Parliament, and just nine were considered before they came into force. With the government lurching from crisis to crisis, and new laws appearing on an almost daily basis, it was almost impossible to keep up with, let alone keep track of, the constitutional damage being done.

But I kept the receipts. For over a decade I have worked to make human rights law accessible, to explain the law and comment on legal developments through social media, blogs, podcasts and a charity I set up. At the same time, I act in prominent court cases involving human rights abuses. As the pandemic began, it seemed like the different aspects of my work were suddenly aligning, as new laws appeared almost on a daily basis, restricting rights on an extraordinary scale. Over one hundred emergency laws were passed to restrict our lives, roughly one per week on average. I created a table to keep a tally of the ever-changing coronavirus laws.9 As the government’s own efforts were causing so much confusion, I decided to put it online. It developed into an essential resource which included links to my Twitter threads on the changes, threads which were, as events moved on, being read by millions of people. Unexpectedly, my somewhat geeky table also took on a political significance when, in late 2021 and early 2022, I used it to explain how government officials had broken their own laws when holding lockdown-breaching parties behind the doors of Downing Street.

The purpose of this book is to tell the story of the pandemic through the extraordinary restrictions on our freedoms, which made criminal offences of socialising, worshipping, singing, dancing, exercising, even having sex – the most basic activity of our human existence. I will explain how the strange and unprecedented lockdown laws were made and why we need to worry about the implications of the government exercising such enormous power for over two years.

What I will not do is tell you whether every aspect of the restrictions was justified. These are issues of vital importance. But they are not ones on which a lawyer has the expertise to reach a conclusion. In truth, I doubt we have reached a stage when some judgements can even be made. As I write, the pandemic is still raging, with thousands of cases and deaths per day worldwide. There will be authoritative analyses of which measures ‘worked’ and which did not, but this book will not provide one – although I will comment on whether it was possible to avoid certain severe restrictions on our freedoms.

I will mostly focus on what happened in England, and in the Westminster government, because to also discuss what happened in Northern Ireland, Scotland and Wales would be too broad a scope for me to manage.

What I will do is tell the story of 763 days, from 14 February 2020, when Matt Hancock made an emergency declaration that COVID-19 constituted a serious and imminent threat to public health, to 18 March 2022, when the latest regulation made under a state of emergency was revoked. During that period of over two years, ministers used the state of emergency to create laws which would control every element of our lives. Within a short period, the state of emergency became an Emergency State, showing aspects of an authoritarianism alien to our way of life and history which many, including myself, would have thought impossible before this crisis began.

It is tempting to put the first two years of the pandemic behind us, to move on from COVID-19 and focus on other important issues, to assume that world events left us with little choice but to shut down society and hand immense power to a small group in government. That temptation is understandable, not least because it is painful to revisit a genuinely traumatic time in our recent history. But it would be a mistake to gloss over what happened in those 763 days, as the state was turned upside down and freedoms we thought untouchable were torn away with hardly a whimper. It is vitally important that we understand how that Emergency State was created – in significant part through accident rather than design, and certainly without being predicted or planned – how the lack of accountability and democratic process led to errors and corruption, what damage the brute force of emergency law-making did, and how we can avoid making the same mistakes again.




1. States of Emergency

A state of emergency changes everything, and everyone.

It can be triggered by any number of events, the most common being war, weather, famine and plague – classic threats to the existence of human societies. The emergency may last only for a few days, for example a catastrophic flood, or for years, as did the world wars of the twentieth century. But the measures in response tend to be similar, with the aim being to direct all of society’s efforts towards addressing the threat. However, it is not easy to redirect the attention and efforts of millions of people towards a singular cause. They may not yet understand how the emergency will affect them and their family. Maybe they disagree with the government, or are unwilling to make personal sacrifices for the collective good. People want to get on with their lives. So there will often be some form of compulsion involved, through law and ultimately by force. The state can begin to appear authoritarian – that is, a state which is more focused on obedience than on personal freedoms.

Six features

The ‘Emergency State’ is my term for what happens when a state reorganises itself to tackle an existential threat. Like the emergencies which trigger them, Emergency States vary significantly. An Emergency State which develops when a society is fighting a war will focus on conscription of new troops and the manufacture of weapons. If a society is experiencing famine, the main purpose of the state will become to distribute scarce food and protect existing stock. But while there are differences, Emergency States tend to share six characteristics.

First, the Emergency State is mighty. When a state focuses its vast resources and attention on a single point it wields tremendous might. In that sense, the Emergency State is a kind of weapon, held in a glass-fronted cabinet with a sign saying in case of existential emergency break glass. In war, perhaps the most common trigger for the Emergency State, this is seen in the use of military power, swelled by vast sums of public money, the conscription of civilians into the armed forces, the requisitioning of publicly owned resources to build armaments, and the repurposing of scientists and engineers to accelerate technological innovation. The power and brute strength of the Emergency State can be the difference between a society surviving or perishing when faced with an existential threat. In the COVID-19 pandemic we saw a similar show of power, for example in the vast state effort involved in enforcing and paying for the lockdowns, the eye-watering resources spent on the test and trace system, and the rapid development and deployment of the COVID-19 vaccination.

But mighty power comes at a cost. In the Emergency State, open and democratic decision-making is replaced with a centralised and often opaque system. This is the second feature: power is concentrated.

Power in a democracy should be thinly and widely spread. We sometimes talk about a balance of powers – between the legislature (in the UK, the Parliament), the executive (the government) and the judiciary (the courts). This has evolved over centuries. In the UK, Parliament is ‘sovereign’, which means, in theory at least, that it is the ultimate source of power – because it can pass laws, which must be followed by everyone. Those who make the law are also bound by it – that is what we call the rule of law. The government, consisting of the Prime Minister and his or her ministers, is usually formed by the political party which has the most seats in the House of Commons following a general election. It runs the country on a day-to-day basis, setting policy, drafting laws and deciding the direction of the country. Those elected to the House of Commons are responsible for upholding the interests of the people in their constituencies. Ultimately, the 1,400 or so Parliamentarians, also including unelected members of the House of Lords, are responsible for passing those laws and holding the government to account.

In the ordinary course of things this thin spread of power is an advantage. It insures against knee-jerk decision-making which societies can come to regret later. Big decisions are taken slowly and deliberatively, allowing for different viewpoints to be heard. Debates take place not just in the Parliament chamber but in private and public spaces; a national conversation. Individuals may be caught in the crossfire of fierce words, but the state ultimately benefits. Adam Gopnik, the New Yorker writer and author, emphasises how important conversation is to the liberal state. Liberalism, he says, is ‘based on reason and an appeal to argument, aware of human fallibility and open to the lessons of experience’.1

Liberal democracies also benefit from the scrutiny of courts, usually after a law comes ‘into force’ and its real-world impacts begin to be felt by individuals. It is useful to think of a developed liberal democracy as an efficient communications system, both designed and evolved to ensure that as much data as possible can be transmitted to decision-makers. This allows decisions to be made on as close to complete information as possible, allowing for the fact that in a large, complex society of millions of people there will never be perfect information, but at least there will be many inputs. This information can be obtained through various democratic channels, collated and inputted into the final decision, which will certainly be a better decision than if the minister made it on the basis of their instincts, what they have read in the newspapers or (worst of all) what they take to be the mood on Twitter.

Emergencies put all of that out of balance. When the enemy is at the gate – or at least when it feels that way – decisions must be made quickly and authoritatively. This can turn the basic rules of democracy on their head. The deliberative delay which is usually a strength can suddenly appear a weakness, fiddling while the state burns. Decisions which ordinarily would require the highest level of consideration and due process must be made with unseemly speed. Similarly, the finite resources of the state will often have to be reallocated. One pot, such as funding for cancer care, may have to be raided to fill another, such as building an army fit for imminent war, or implementing a system to test and trace victims of a new virus. Power will inevitably become more concentrated as emergency authority is granted, usually to an individual or a small group who can act swiftly and ruthlessly. That authority will need to be supported by the use of physical force so that people can be compelled to act in a way which will lessen the threat. Parliament and the courts may have to be sidelined, or their roles diminished, because checks and balances are suddenly seen as dithering and delay. One consequence is that injustices proliferate, whether through disproportionate policies or heavy-handed policing. Events move so quickly, and the usual information flows become so disrupted, that thousands of injustices remain hidden. Even in a democracy, the state begins to take on characteristics of authoritarianism, such as centralised power, the bypassing of democratic institutions, the reliance on the police and security forces to enforce harsh laws and a general sense that society should be bent towards a single goal, with all other concerns becoming secondary and even superfluous.

Government by decree is radically different to the liberal democratic norm. At some point during the rush of coronavirus regulations which controlled our daily lives for two years, I realised that the regulations reminded me of the military orders which were the basis of the legal system during the British administration of south-eastern Iraq in the early 2000s. Earlier in my career I had needed to read through hundreds of pages of those orders as part of a war crimes inquiry. These rough and ready orders seemed so different to the tidy statutes which formed our law. But the regulations which were the legal basis of lockdowns and gathering restrictions were closer to military orders than ordinary laws.

The third feature is that Emergency States are ignorant. Decision-makers have to rely on limited and potentially unreliable information. The usual scrutiny from the legislature and courts is replaced by a random assortment of people who happen to have access to the leadership, such as financial backers or those with personal relationships, and who may have reasons not to bring bad news, for example if they owe their position to the leader’s patronage or are afraid that they may suffer adverse consequences. Access to the leader becomes a priceless commodity.

Another cost of heavily concentrated power is corruption. This is the fourth feature of the Emergency State. If dissent is suppressed or even banned, there is nobody to tell leaders not to steal from the state or to create laws that benefit themselves and their own group. My experience of acting in cases involving institutional failings, such as disastrous hospitals or war crimes committed by the armed forces, is that although people tend not to see themselves as doing the wrong thing, most get swallowed up in the culture of the institution. It takes a very strong personality indeed to rise up against a dominant culture, and those who do speak out tend to be met with ridicule or other forms of victimisation. So it is no surprise that corruption spreads easily in a state which is sealed shut.

The fifth feature of the Emergency State is that it is self-reinforcing. C. K. Allen, a scholar of the emergency laws put in place during the Second World War, observed that ‘the public had been frequently assured that they were merely “lending their liberty” … there were many promises and pledges of “freeing the people” … The whole history of the subsequent years shows … that government by decree, once made, is extremely difficult to unmake and that “emergency”, once it has taken hold, is a very tough plant to uproot.’2 Untrammelled power is addictive. Once a government becomes used to ruling by decree, the temptation will sometimes be to keep the powers which allowed them to do so for, as Allen suggested, a ‘rainy day’. I will show in the final chapter that this is a real risk in relation to pandemic powers. The United Kingdom is, after all, a rainy country.

It is tempting, during the quiet times, to be sceptical about whether societies would succumb to the negative effects of the Emergency State. Surely we wouldn’t allow our rights to be taken away, power to be concentrated, Parliament to be sidelined? But this is a mistaken assumption. The final feature of the Emergency State is that, often, we want it to happen.

Human psychology and emotion play an important role in how societies change during an emergency. You can feel an emergency. If you have ever experienced acute physical danger, it is possible to feel a similar sensation from observing, even if remotely, a threat to the nation. I can think back to a few such moments in my own life, such as when I watched the Twin Towers burning after the 9/11 terrorist attacks, or when I heard that the Prime Minister had been taken into intensive care after contracting COVID-19. Everyone will experience these moments differently, but there is a common experience of emergencies, likely arising from human evolution, which although grounded in fear and even panic can appear to simplify everything, lending us a sense of community and shared purpose. That shared purpose can be used for good – banging pots and pans to show support for the National Health Service – but can easily turn to bad: the scapegoating of the Jews in the 1930s by Hitler for the economic and social crisis that Germany was experiencing shows how emergencies, and the feeling of allegiance to an ‘in’ group, can be used to encourage discrimination against a minority group.

Another emotional aspect of emergencies is that we yearn for a strong leader to direct us out of whatever crisis we are facing. Leaders tend to become more popular during national emergencies, although the effect can be short-lived.3 People also rally around the flag. Jonathan Haidt, a social psychologist, reports research that shows strangers will spontaneously organise themselves into leaders and followers when natural disasters strike. Haidt writes that when people see that their group needs to get something done they are happy to follow, as long as the leader does not ‘activate their hypersensitive oppression detectors’.4 He emphasises that humans do not, in fact, tend to follow blindly – and will react strongly against feelings of oppression – but that ‘groupish psychology’, pursuing a common goal in a community of trust, can be harnessed to achieve almost anything, good and bad.

One of the reasons I decided to become a human rights lawyer was the feeling I had, and that I observed in others, in the days and weeks after the 9/11 attacks. I had never really felt patriotic before, and yet there I was, briefly, feeling a surge of support for my country as it faced the new threat of international terrorism. I saw first-hand how a state of emergency could rearrange what previously appeared to be immutable foundation stones of a society, practically overnight. On 10 September 2001, terrorism was one of many concerns. After 11 September, it was everything. It dominated the news, popular culture, our thoughts. I remember it as a kind of hysteria, where fear and panic drove away doubt and caution. Among other dangerous effects this had was a rise of Islamophobia and the scapegoating of Muslims, wrongly blamed for the actions of extremists.5 Out of that heady mixture swiftly emerged stronger anti-terrorism laws which significantly curtailed liberties in the United Kingdom, leading to unlimited detention without trial, mass surveillance and house arrest for terrorist suspects.6 It felt like living in a different country. As a child in the Jewish community I had learned about the horrors of the Holocaust, when an entire society conspired to murder millions of Jews. I had always assumed that this was a terrifying but unique historical event, which must have involved a society so different to my own that it might as well have happened on a different planet. But after 9/11, perhaps coinciding with entering adulthood, I realised that I had been naive.

Any human society can rearrange itself towards a cause, either good or bad. All it takes is a threat, followed by a series of lines being crossed as freedoms are gradually whittled away, and what would once have seemed extraordinary becomes quite ordinary – we want it to happen, even if we might regret our decisions once the heat of the emergency has subsided. As George Orwell wrote in 1945, just after the end of the Second World War, a time when our freedoms were ‘lent’:


[T]he relative freedom which we enjoy depends on public opinion. The law is no protection. Governments make laws, but whether they are carried out, and how the police behave, depends on the general temper in the country. If large numbers of people are interested in freedom of speech, there will be freedom of speech, even if the law forbids it; if public opinion is sluggish, inconvenient minorities will be persecuted, even if laws exist to protect them.7



The rise of the Emergency State

A state of emergency can rearrange societies and generate public emotions of anger and fear, as well as of community and shared purpose – feelings which can be channelled to support a strong leader, to do both good and bad. The Emergency State is a mighty weapon. But tremendous power becomes concentrated, wielded by a strong leader and a small coterie of advisers, who are supported by the police and security services to take drastic action and even compel people to act in ways they otherwise would not. That swift and ruthless decision-making comes, however, at a cost. Concentrated power with little scrutiny can lead to ignorant decision-making and corruption. It results in many hidden injustices which may never come to light, or at least not until much later. It is a stress test for the liberal institutions such as Parliamentary democracy and human rights laws: sometimes those liberal institutions fail the test, illiberal measures emerge by diktat, power is wielded without accountability. And the vast powers can well outlast the emergency which was used to justify them.

This is what happened in the UK during the COVID-19 pandemic.




2. Very Strong Measures


31 December 2019 to 4 March 2020

Cases: 247

Deaths1: 3



On 31 December 2019, officials informed the China office of the World Health Organization (WHO) that they had detected cases of pneumonia in Wuhan City, Hubei Province of China, with an unknown cause. On 12 January 2020, China shared the genetic sequencing of severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2), the cause of coronavirus disease (COVID-19). The WHO was told that the outbreak was associated with exposure in a seafood market in Wuhan City. By 20 January, cases had been reported in Thailand, Japan and the Republic of Korea. Three people in Wuhan City had died after contracting the virus.2

On 27 January 2020, with the death toll at eighty, the Chinese government imposed a ‘lockdown’, a stay-at-home order, in Wuhan and other cities in Hubei Province. This affected 57 million people. Transport in and out of the cities was prohibited, all shops were closed except those selling food or medicine, private vehicles were banned without special permission, and travel outside the home was limited, with some areas restricting outings to one family member every two days. Enforcement was strict, with officials visiting homes to enforce isolation for anyone found with COVID-19 symptoms – though this did not prevent up to five million people fleeing Wuhan in anticipation of lockdown measures, many of them travelling to crowded megacities such as Beijing or Shanghai, or flying out of the country, potentially seeding further outbreaks.3 All non-essential businesses in Shanghai were shut and schools suspended.4 The country’s top body, the Standing Committee of the Chinese Communist Party, headed by President Xi Jinping, took direct control of operations. Meanwhile, cases of COVID-19 had been reported in at least thirteen other countries, including France, Australia, Canada and the United States.

The WHO declares an emergency

A declaration of an emergency is always a trigger moment. The most important example in the early days of the pandemic happened on 30 January 2020. The Director-General of the WHO has the power, under the International Health Regulations (IHR) 2005,5 to declare a ‘Public Health Emergency of International Concern’ if there is an unusual and unexpected event with a serious impact on public health and a significant risk of international spread and international travel or trade restrictions.6 We will hear more about these regulations later, in relation to the origins of our own lockdown laws. For now, it is important to understand that states which sign up to the IHR have a duty to report public health emergencies, and once a Public Health Emergency of International Concern is formally declared, they have legal obligations to respond promptly and comply with WHO recommendations.

On 30 January, the WHO declared the novel coronavirus outbreak in China to be a Public Health Emergency of International Concern. It also issued a warning to the rest of the world that they should be prepared for containment, including active surveillance, early detection, isolation and case management, contact tracing and prevention of onward spread of the coronavirus, and must ‘place particular emphasis on reducing human infection, prevention of secondary transmission and international spread’.

The WHO commended the ‘very strong measures’ that China had taken to contain the outbreak – by that date tens of millions of citizens were locked down – which the WHO said were ‘good not only for that country but also for the rest of the world’.7 The steer to the rest of the world was clear; they would soon face the new virus, and it was ‘still possible to interrupt virus spread, provided that countries put in place strong measures to detect disease early, isolate and treat cases, trace contacts, and promote social distancing measures commensurate with the risk’. Although the declaration made no mention of the word ‘lockdown’, any world leader watching the footage of what strong measures looked like in China, and reading the declaration, would have seen lockdown as a, if not the, way to control the spread of the novel coronavirus. A few days earlier, Pope Francis had praised China’s ‘great commitment’ to containing the outbreak.8

Responding to the WHO’s declaration, the UK’s four Chief Medical Officers advised that the national threat level be raised from low to moderate, and that the UK governments ‘escalate planning and preparation in case of a more widespread outbreak’.9 They said that it was likely there would be individual cases. That was proved correct when the first confirmed COVID-19 cases were announced the following day, 31 January, at the Royal Victoria Infirmary in Newcastle – two Chinese nationals who had been staying in York. Press reports confirmed that eighty-three Britons evacuated from Wuhan to RAF
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