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TRUTH AND TRANSITIONAL JUSTICE

With a unique perspective on the encounter between transitional justice and Islamic law, this book analyses the relocation of transitional justice truth seeking from the international paradigm to the legal systems of Muslim-majority settings.

The Arab uprisings and new and old conflicts in the Middle East, North Africa and other contexts where Islam is a prominent religion have sparked an interest in localising transitional justice in the legal systems of Muslim-majority societies. Taking into consideration the inherently pluralistic socio-legal realities of these communities, this project explores the synergies and tensions between international law and Islamic law in furthering the truth-seeking component of transitional justice. As such, it responds to the pressing need to understand how the norms and discourse of shari’ah can inspire and support initiatives to uncover truth about past (and ongoing) abuse in order to ensure accountability for widespread human rights violations perpetrated during conflict and authoritarianism.

This book will be a useful reference for scholars, practitioners and policymakers wanting to better understand the normative underpinnings of (potential) transitional truth-seeking initiatives in the legal systems of Muslim-majority societies. At the same time, it proposes a more critical and creative way of thinking about the challenges and opportunities of localising transitional justice in contexts where Islamic law principles and ideas carry different meanings.
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Introduction

Recent political turmoil as well as historic and ongoing conflicts and authoritarianism across the Arab region and elsewhere in Muslim-majority contexts have ushered in the language, concepts and tools of transitional justice (TJ), truth seeking and accountability for mass violence.1 The TJ literature straddling law and sister disciplines offers rich insights and critiques on how these ideas and practices have travelled and might adapt to the Middle East and North Africa (MENA) and other Muslim-majority settings.2 This book adds to that growing body of work to reflect more pointedly on the role, possibilities and limitations of Islamic law in supporting the truth-seeking element of TJ as framed in international law. Taken as a whole, the project explores possible answers to two interlinked questions: (1) How can the truth-seeking element of the international legal framework for TJ be embedded in Muslim-majority societies? (2) To what extent does Islamic law and jurisprudence support the notion of the right to truth about past violence, as emerging in international law?

To be clear from the outset on what I intend by ‘Muslim-majority societies’ or ‘settings’ or ‘contexts’ (used interchangeably in this book): I am referring to contexts where the faith, identity or heritage of the majority of individuals making up the collective is Islam (Sunni or Shia) or informed significantly by Islam either directly or indirectly. This denotation is not synonymous with ‘Muslim’ states specifically, or member states of the Organisation of Islamic Cooperation (OIC).3 The discussion in this book includes secular states with a majority Muslim population, eg Turkey; Muslim-majority non-state armed groups, eg daesh (I use the Arabic intentionally4); larger Muslim-majority communities as part of a diverse population, eg Nigeria or Albania; and smaller Muslim-majority communities as part of a diverse population, eg in the United Kingdom or the United States. For the purposes of this book, no ‘Muslim-majority society’ is or can be imagined as ideally ‘Muslim’, regardless of the views (and stereotypes) of Muslim-identifying people and communities or non-Muslim-identifying people and communities.

Fatima Mernissi’s analysis of ‘two distinct dimensions’ of the Muslim world offers a helpful conceptual starting point to make sense of the complex, and sometimes contradictory, invocation of religious identity and tradition: on the one hand, ‘what people actually do, the decisions they make, the aspirations they secretly entertain or display’, and on the other hand, ‘the discourses they develop about themselves’ used ‘to articulate their political claims’.5 The invocation of tradition, falling within the second dimension described by Mernissi, can be understood ‘as a psychological need to maintain a minimal sense of identity in a confusing and shifting reality’.6 As such, whenever Islamic law and the shari’ah are invoked, observers should be mindful of the layered and intertwined normative, social, political, psychological (and more) functions these utterances, which, pace the black-letter lawyers among us, cannot be taken out of context or at face value.

There is no ‘common model of an essential Muslim society’: the variety of social and political forms can be understood ‘only in terms of the normal practice of social and political analysis, like any other range of societies’, as Sami Zubaida (and many others) state quite factually.7 It goes without saying that like all social groups, ‘Muslim-majority societies’ are complex communities, where the presence of Islam operates alongside the rest of the rich human experience of gender, race, dis/ability, orientation, class, political affiliation, economic situation, internal powers and colonial legacies, and more.8 The ways in which these are studied matter.9 It must be made absolutely clear that no ‘Muslim-majority society’ is like another, and there is a richness and variety of the lived experiences (and views of) of Islam as a faith and culture (and shari’ah as a normative system of beliefs) at individual and collective level, and I urge readers to bear this in mind throughout the book. As such, I use the phrase ‘Muslim-majority society’ as a placeholder concept in this book, and readers should be wary of reading too much into it and mindful that it can become deeply problematic if essentialised or rarefied.10 In adopting this phrase, however, this project runs into a paradox of its own making: the risk, of course, is that it falls unwittingly into the same trap that it seeks to avoid.

Just as the notion of shari’ah operates contextually within the social structures and power dynamics expected of any given society, the concept of TJ and its normative underpinnings cannot be understood in the abstract. In academic writing, the term ‘transitional justice’ is invoked in two main ways: as an umbrella term for the ‘full range of processes and mechanisms’ that make up TJ, but also to describe the more theoretical ‘modified notion of justice inherent in these policies’.11 The latter understanding lends itself to a more theoretically situated analysis, focusing on the distinctiveness of TJ as a concept rather than on its mechanisms.12 The former, instead, essentially uses the language and refers to the initiatives now identified and advocated by the UN, as a main promoter of TJ.13 Through the UN’s work a particular understanding of TJ tools and practices has consolidated as the international standard of the field, grounded in international law,14 human rights15 and international criminal law.16 This has acquired normative value and cemented the primacy of international law – despite the fact that upon closer scrutiny, there is no clear, coherent and discrete international normative framework of TJ.17 In fact, the normative framework of TJ appears to be a composite, fluid medley of international, regional and domestic law, coexisting with a range of local norms, which include unofficial, cultural and religious elements understood in social and political contexts – and a modicum of romanticisation around each of those sources.18 Christine Bell convincingly describes the international normative framework supporting TJ as a ‘mess’ – a position adopted throughout this book.19

Within this normative context the notion of transitional truth seeking, shaping collective memories and acknowledging competing narratives about past harm feature as central components of TJ premised (primarily) on human rights.20 Knowing the truth about events and responsibilities related to gross human rights violations and details of the abuse itself is ‘seen as an important precondition for transitional justice goals’.21 It carries an individualised purpose for victims, survivors and their immediate loved ones, as well as for society at large.22 But the enthusiasm and value placed on truth seeking in times of transition has been questioned, given that ‘the truth neither is nor does all that we expect of it’ and is not ‘monolithic, objective or verifiable as we would like it to be’.23 Given the truth’s ‘inevitably political and contested character’ it should be ‘approached and pursued as a dynamic, long-term process, embracing – rather than resisting – its limitations and tensions’.24 At times truth seeking is knowingly avoided or deferred.25 And despite its ambiguities and uncertainty around its normative status, truth seeking remains a core feature of TJ. The question that guides part of this project is whether, and to what extent, truth seeking is supported by a wider range of legal sources, and in particular Islamic law.

Building on these considerations, this book addresses some fundamental questions about how the truth-seeking element of the international legal framework of TJ can be localised in Muslim-majority societies, and to what extent Islamic law and jurisprudence can support the notion of the right to truth about past violence, as emerging in international law. The findings problematise the starting questions further: what aspects of the two legal spheres discussed can and should be compared, and why, and who decides? How does the invocation of religion conceal other power struggles? And what do the differences as to the role and uses of Islamic law ideas within Muslim-majority contexts reveal as part of the process? This research project does not seek definitive, clear-cut answers for scholars, or a simple set of ready-made recommendations for policymakers and civil society groups participating in transitional truth seeking initiatives in Muslim-majority societies. Instead, this book more modestly asks the questions, joins some dots and tries to sketch a more comprehensive and problematised picture of the complexity of this endeavour, paving the way for other more detailed studies of country-specific scenarios as well as more in-depth doctrinal analysis in law and related disciplines.

The findings of this project indicate that despite different manifestations and justifications that underpin the truth-seeking aims and the right to truth as emerging in the international legal framework, on the one hand, and the traditions and practices of Islamic law, on the other, there is broad convergence in the substantive aims. That tentative meeting requires further study both doctrinally and practically to understand better how the international legal framework guiding transitional truth seeking and shari’ah may jointly galvanise the efforts of victims and societies to find out the truth about past abuse, hold perpetrators to account and shape collective memories about legacies of violence. This project offers a stepping stone in that direction, motivated by the emerging norm in international human rights law that victims and societies everywhere deserve to know the truth about harm suffered individually and collectively if they so wish, even when the state itself is implicated or complacent.

The book builds on the TJ literature concerned with the influence of cultural, social and political contexts (including the ambiguous role of international actors)26 to explore the meeting between local conceptions and expressions of justice (including tradition and religion) and the emerging international law framework for TJ truth seeking. To resist neocolonial interference and abstract normative ideals imposed from above, it has long been recognised that TJ should be ‘home-grown’ and emerging ‘out of local context and adapted by the people themselves to the specific conditions of their country’.27 Moreover, even religion as a ‘major “carrier” of ethics of reconciliation’ can help shape TJ, including for truth-seeking aims.28 This supports the claim that in some Muslim-majority contexts, for some people, invoking Islamic values and jurisprudence may boost the legitimacy and sustainability of TJ processes.29 That being said, vernacular justice is not a panacea and must be approached mindfully: firstly, ‘the stretching of local justice to deal with unfamiliar crimes (for example, genocide) and extraordinary situations (for example, civil wars)’ can be challenging (if not outright artificial), and secondly, there may be tensions between local justice and international human rights law standards.30 These ambiguities must be reckoned with as an integral part of the analysis of how the local and global normative dimensions supporting TJ truth seeking meet.

In Muslim-majority societies emerging from mass violence (and often still subjected to it), the potential role of Islamic law cannot be overlooked, but neither can it be overstated. Despite the suggestion that Islamic principles in TJ may ensure greater local legitimacy in truth-seeking initiatives, drawing on religious principles and relying on the support of religious actors in the localisation process is deeply political and often problematic.31 Nevertheless, in recent years scholars have started to develop an interest in the role of Islam in relation to TJ processes in the aftermath of both conflict and authoritarianism. With regard to post-conflict, an emerging position is that ‘shari’a is not only compatible with contemporary approaches to post-conflict justice modalities, widely used in the international community, but also appropriate for use in Muslim societies’.32 As Corri Zoli, Cherif Bassiouni and Hamid Khan have argued, ‘grounding contemporary post-conflict processes in classical and contemporary Islamic legal doctrine makes it more accessible to Muslim societies seeking historically meaningful legal mechanisms to deal with the aftermath of conflict’. Addressing the legacies of conflict is an obligation under Islamic law in order to uphold the interdependent principles of peace, accountability, truth, justice and forgiveness.33 This is based on the ‘legal theoretical approaches of maqasid al-shari’a, the higher goals and values of Islamic law which must be implemented into legislation and jurisprudence, and siyasa al-shari’a, the government policy associated with preserving shari’a values and norms’.34 As such, post-conflict TJ processes may benefit from the additional contextualisation and grounding in Islamic law – but this is not necessarily straightforward or divorced from complex political realities.

Islamic law may also play a part in transitions from authoritarian regimes, in addition to post-conflict scenarios. Hakeem O. Yusuf considers the advantages of taking account of Islamic values and practices in processes of TJ in MENA where Islam, as a holistic system of beliefs, carries some influence.35 Engaging with Islam would benefit the sustainability and legitimacy of TJ in the aftermath of both conflict and authoritarianism. Focusing on legitimacy, Yusuf presents a case for the inclusion of religious values and worldviews of the people and society for whom the TJ process is being developed.36 While vigilance is due with regard to possible tensions between some traditional values and contemporary international human rights standards, and the pitfalls that come with artificially stretching concepts to fit certain aims and narratives, the potential of religion as a legitimising driver of justice in transition merits further attention.37 This book unpacks this proposition and offers a doctrinal and practical analysis to ground the localisation of TJ truth seeking from the international legal framework to the legal systems of Muslim-majority societies.

Despite the overall compatibility between the general aims of the Islamic justice system and contemporary understandings of post-conflict and post-authoritarianism justice in international law, ‘often neither Muslim governments nor other actors apply the shari’a or contemporary international law to conflict and post-conflict justice situations’.38 In practice, the uses of (secular) criminal law in Muslim-majority societies emerging from recent histories of violence depart substantially from the ambitious justice aims sought by Islamic law as well as the international legal framework for truth seeking. Recent prosecutions of political leaders in the Arab region (as an example of Muslim-majority settings) have failed to address legacies of past harm adequately, as illustrated in Noha Aboueldahab’s work. In Egypt, Libya, Tunisia and Yemen, the transitions did not constitute a shift ‘from violent, non-liberal rule to peaceful, liberal-democratic rule’, challenging the predominant understanding that transitions occur in a liberalising context.39 These ‘chaotic transitions’ have resulted in highly ‘politicised and limited transitional justice’ designed to ‘advance narrow interests’ and ‘inhibit systemic reform’.40 Moreover, there is an evident lack of consensus around the aims – including the truth seeking aims – of transitions after the Arab uprisings: this impacts negatively on the prospects of shared initiatives to shed light on the past.41

The spiralling towards civil conflict and authoritarian resurgence – and thus new layers of violence – across MENA (and in other Muslim-majority societies reckoning with violent legacies) has not fostered accountability for widespread past harm.42 The questionable democratic outcomes of these transitions exacerbate the constraints of truth-seeking efforts, as successor (and old) elites implicated in past and present serious violence tend to protect themselves from scrutiny. All of these factors converge in constraining the possibilities of meaningful truth seeking either through prosecutions or extrajudicial mechanisms. Challenges to accountability in those settings (like in others) also result from the contradictory agendas of international and domestic actors with regards to criminal accountability or immunity, the limited scope of investigations excluding most violations and alleged perpetrators, and weak and politicised judiciaries.43 And while prosecutions (despite their failures) have been the leading TJ mechanism in the region,44 the potential nuance of Islamic law, and the possibility of including victims and survivors more centrally in the process in light of human rights requirements, are generally overlooked. Instead, the top-down, highly politicised approach to accountability has been driven by narrow prosecutorial aims, which are ill-suited to complex transitions,45 and have done little to uncover the truth about past violence.

Looking beyond criminal culpability for past harm in the context of TJ, and uncoupling truth seeking from prosecutions, might offer greater chances of success in enabling victims and societies to see their right to truth realised. The rich and varied literature on truth seeking in relation to transitions attests to this – although closer scrutiny of past experiences reveals that any truth-seeking effort (including truth commissions) is partial, ambiguous and vulnerable to the political climate of its context.46 Nonetheless, the emerging right to truth in international law provides a normative foundation for victims and societies to demand effective and impartial investigations by authorities and challenge partial or imprecise findings through legal and extralegal channels (such as investigative journalism, the work of civil society and the arts), moving beyond the oversimplified dichotomies of truth versus justice, or truth versus reconciliation. In principle, the right to truth after widespread past harm includes both individual and collective dimensions, and is uncoupled from criminal investigations: any mechanism (existing within a given legal system or created anew) capable of investigating the past – with or without a retributive aim – can contribute to uncovering the truth about violent legacies shrouded in convenient silence.47 Framing the right to truth in the language of human rights emancipates this concept from the strictures of criminal law, and consequently enables more flexible solutions without compromising international law standards. The concept and possibilities of the right to truth in relation to TJ in Muslim-majority societies, however, is underexplored in the literature. This book addresses this gap by investigating how truth seeking set out in the international legal framework of TJ can be localised in Muslim-majority contexts, and, relatedly, how Islamic law supports the notion of a right to truth – and can thus contribute to its consolidation in international law.

METHODOLOGY

The two core research questions that guide this project – How can the truth-seeking element of the international legal framework for TJ be localised in Muslim-majority societies? To what extent does Islamic law and jurisprudence support the notion of the right to truth about past violence, as emerging in international law? – have been approached doctrinally and critically from a law-in-context standpoint. In order to do so, this book adopts and builds on the comparative law methods proposed by Rodolfo Sacco,48 in which the distinction (and hierarchy) between positive or recognisable ‘law’ and other forms and expressions of norms is collapsed (discussed in greater detail in Chapter 2). This methodological lens offers greater precision in identifying the legal formants within a given legal system and analysing convergences and tensions between different norms within pluralistic legal systems.49 It allows interdisciplinary perspectives to be embedded more seamlessly, because comparative methods are premised on the reality that official positive law is only part of the intricate tapestry of a legal system. Furthermore, it enables a joint discussion of canon and critique of norms as operating within their socially and culturally informed reality – and a way to see normative influences which tend to be invisible to the naked legal eye. The versatile toolkit of this comparative approach is concerned holistically with the ‘law’ and ‘that which is normative’, offering an agile method through which the research questions are tackled, as well as a theoretical framework upon which this entire book rests.

The heart of the analysis is the juxtaposition of the norms guiding the truth-seeking element of the international legal framework of TJ and the normative principles underpinning Islamic law and jurisprudence, as a direct and indirect factor of the legal cultures of Muslim-majority societies, which converge on broadly equivalent aims despite wildly different premises. Both legal spheres comprise law and ‘that which is normative’ that cannot be disentangled from the complex environment in which it emerges and operates, contests and is contested, and adapts or becomes irrelevant. Human actions, agency, disempowerment and apathy determine the fate of individual norms, legal systems and ‘legalised’ projects. This is true of the norms guiding the truth-seeking element of the international legal framework of TJ: the divergence of truth-seeking experiences in societies facing legacies of past violence, and pursuing (or not) justice for victims and accountability for perpetrators attests to the infinite challenges and opportunities of this sort of endeavour, despite international law constituting in principle a uniform reference for all (as discussed in Chapters 1, 3 and 4). Likewise, the normative principles underpinning Islamic law and jurisprudence may be broadly defined in principle (despite variations between schools of law), but the ways in which they are interpreted and applied is potentially infinite, resulting in significant differences in the presence and uses of shari’ah between Muslim-majority societies, reflecting historic, political, social and cultural factors unique to each setting (as discussed in Chapters 5 and 6). Comparative law methods, jointly with other interdisciplinary tools, allow for a closer and more sophisticated scrutiny of both legal spaces that go beyond abstract notions of truth seeking/ TJ/international law, and Islamic law and jurisprudence/shari’ah/‘the Islamic legal tradition’. The normativity of these concepts operates beyond the confines of positive official law and is far from neatly presented and recognisable (fitting the famous claim by Christine Bell that the law of TJ is a ‘mess’50). The overall comparability of these normative impulsions, deriving from two fundamentally different projects, is an unresolved issue. This book sheds light on the opportunities and challenges of comparing the two systems as they overlap in the specific aim of truth seeking after mass violence.

This book requires readers to take a leap of faith if they have been trained and socialised to think about the law as a higher-order ideal. This is a sentiment shared by many – but not all – lawyers and non-lawyers alike. Yet for norms guiding the truth-seeking element of the international legal framework of TJ and the normative principles underpinning Islamic law and jurisprudence, the sanctity of law – espoused in different guises by positivists and naturalists – rests on shaky foundations. There is a subtext of raw emotion in claiming that the law requires this, or prohibits that, or that the law’s intention is something or other. Law is exquisitely human, but dressed up in respectable garb by invoking procedures, higher aims of justice, divinity or other authoritative sources of legitimacy.51 Despite its rarefied characteristics52 – true or imagined – law is a human by-product of society that assumes meaning depending on context. This book asks readers to relinquish our collective cultural deference to black-letter law and consider ‘that which is normative’ (whether official or unofficial) more critically. Comparative law methods – and in particular Rodolfo Sacco’s notion of legal formants – adopted in this project help demystify and reconceptualise both spheres of law considered to allow for their closer analysis, critique and juxtaposition.53 In this project, the tools of comparative law are intended to be used in a more critical manner, with a postcolonial agenda.54 This is because assuming the bounty of the international framework of TJ ignores the continuities between colonial pasts and postcolonial presents, thus perpetuating structural injustices through tools and discourses of TJ.55

Mindful of the theoretical and methodological caveats of comparative law (discussed in more detail in Chapter 2), this project is informed by the aims of comparative international law, which offers a richer understanding of international law through the tools of cognate disciplines.56 Indeed, the inherent pluralisms of the international framework of TJ and of Islamic law lend themselves to being investigated through contextual, sociolegal approaches. Conceptualising and invoking the international framework of TJ and Islamic law is an expression of legal culture – but as David Nelken famously noted, legal culture ‘is both hard to pin down and, at the same time, difficult to escape’.57 This project, therefore, strives to equalise, and question, the theoretical normative value of both the international framework of TJ and of Islamic law, without seeking a fixed hierarchy, or clear demarcation, between the two. As such, it seeks to unsettle the more frequent research and policy questions around whether and to what extent Islamic law can accommodate international law, or theologically driven questions as to whether international law is compatible with Islamic law.

This study is predominantly desk-based and draws on a wide variety of primary and secondary sources mostly in English (or English translation) to unpack and problematise the localisation of the international framework of TJ in Muslim-majority contexts. Chapter 2, in particular, explains the theoretical underpinnings and the methodological approaches this project adopts in answering the research questions in light of the material surveyed. In addition to consulting written
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