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Introduction

The aim of this book is to explain, we hope clearly and entertainingly, how the machinery of justice – the law machine – actually works in practice. It is not designed to probe the content of particular laws, or to provide a guide to your rights. But laws and rights can only be properly understood if there is an appreciation of the legal process of which they form part. A law on its own is meaningless unless it can be channelled through an effective legal machinery.

The book arose originally from a London Weekend Television series
The Law Machine, which was transmitted in 1983. For the first time on British television real lawyers – barristers and solicitors – and real judges appeared not just as interviewees or panellists, but doing their normal job. The series took as its starting point a fictitious motor accident in which a car driven by John Smith ran into a pedestrian, Anne Jones. It followed Smith through to his appearance at the Crown Court, where he was prosecuted for reckless driving, and then looked at Anne Jones’s attempt to get compensation for her injuries in the High Court. The two trials on which the series focused were the most realistic ever staged on British television. Smith and Jones and the witnesses were played by actors, but the lawyers were practising barristers and solicitors treating the trial, and the conferences and negotiations leading up to it, just as they would have done in a real case. The judges were highly experienced, recently retired judges. The jury was chosen in the same way as a real jury. No part of the trials – including the jury’s deliberations and verdict, and the judge’s decision – was scripted. Nor were any of the meetings between the lawyers and their clients.

The book uses the staged trials as a useful device for explaining the way the criminal and the civil processes work. The book, however, deals with far more than the series was able to do in the relatively short time available.

The six years since the publication of the fourth edition has been an exceptionally active period in the development of the legal system, not least because of the radical reforms introduced by the Labour government since 1997. On almost every front there has been change, reassessment and new ideas. The legal profession has been shaken up, not always to its liking. The system of civil justice – the settlement of disputes – has been streamlined almost beyond recognition, and even its centuries-old vocabulary has been brought up to date. The funding of litigation has been drastically altered. ‘Access to justice for all’ has become the government’s legal war-cry. The much-criticized criminal justice system, too, keeps trying to find new ways of adapting to the changing face of criminality, the views of successive Home Secretaries, and the need for fairness towards those caught up in it. A new generation of judges has emerged, with views more flexible and less hidebound than their older colleagues, and in general, there has been a move by the entire legal establishment towards a more open, modern approach. But doubts remain, covering every aspect of the workings of the law machine. Frantic activity doesn’t always bring the results sought.

We thank all who gave of their time to read, and advise on, the text. In particular we are grateful to Owen Davies QC, of 2 Garden Court, Ian Walker, of Russell Jones & Walker, Mark Harper of Withers, Ann Flintham of the Magistrates’ Association and Mike Wicksteed of the Lord Chancellor’s Department. Thanks also to Professor Basil Markesinis, Director of the Institute of European and Comparative Law, Oxford University, for his encouragement.

We have described the system as at 15 April 2000, but we have tried also to signpost developments for the future.

To avoid awkwardness and the constant repetition of ‘he or she’ and ‘his or her’, we have used the male pronoun to include the female. The system we describe is that of England and Wales – Scotland and Northern Ireland have their own.

Marcel Berlins

Clare Dyer

April 2000





CHAPTER I
Justice for All?

In an average year Parliament passes between 45 and 60 new acts, some just a page or two, others running to over a hundred pages. Every year ministers and government departments make over two thousand new sets of rules and regulations which also have the full force of law. In hundreds of court cases every year judges interpret, restate and redefine the law. In the process new rights are created and new obligations and restrictions are imposed.

The ordinary citizen has only the vaguest notion of what the law expects of him and what it can do for him. Surveys show that not only are people largely ignorant of the legal remedies open to them, they are likely to be at a loss to know where to take a legal problem –or often even to identify it as a problem with a legal solution.

The English legal system has many shortcomings. Yet even an entirely fault-free system must be counted a failure if it doesn’t reach a large proportion of those who need it. Access is the first weak point in the law machine.

Access to the law

Where do people take their legal problems? It depends. Certain types of problem are identified in the public mind with solicitors. Well over 90 per cent of house-buyers, for instance, consult solicitors. Criminal charges and divorce are also normally seen as matters needing legal help and advice. So are making a will and dealing with the estate of someone who has died. But many essentially legal problems rarely come to solicitors: whether or not someone qualifies for a social security benefit, for example, and what to do if benefit is refused. The problem – if it is seen as capable of a solution at all – will not be seen as a legal one.

Even someone whose problem is more obviously a legal one – for example, a tenant threatened with eviction – is liable to be put off seeing a solicitor by fear of the cost, and by not knowing the form. In court cases between landlords and tenants, most landlords have lawyers representing them; tenants rarely do.

The 700 Citizens’ Advice Bureaux (CABx) in England, Wales and Northern Ireland, with their 1100 outreach services, are an invaluable filter into the legal system, simply because they tackle all sorts of problems. Therefore, as long as someone recognizes he has a problem, he need not diagnose it himself as a legal one. The advice worker analyses the problem and refers it to the appropriate place for treatment. Advice workers can deal with some of the queries: explaining legislation, filling in forms, making telephone calls, drafting letters or referring the inquirer to a specialist agency. A few CABx have their own salaried lawyers on tap, but most bureaux refer their more difficult legal queries to local solicitors with contracts to provide help as part of the Community Legal Service (see p. 198). A similar role is played by the more diverse group of 850 community-based independent advice agencies affiliated to the Federation of Independent Advice Centres. Most offer general advice on money, housing, welfare benefits and racial discrimination, while others target specific problems such as debt, or particular groups – Bengali women, for instance. A few CABx and other agencies provide representation before employment tribunals and social security appeal tribunals.

Bringing the solicitor to the client can help overcome the reluctance felt by many people to enter the unfamiliar territory of a solicitor’s office. About two-thirds of the CABx in England and Wales have visiting lawyers in attendance, usually once a week. Consultations are free. Many areas have local referral schemes, under which solicitors offer clients referred by CABx or advice agencies a free initial half-hour interview. The interview is intended to explore whether the client’s problem has a legal remedy and, if so, what steps could be taken to remedy it.

But many people who could be helped by the law are unaware of the services offered by CABx and other agencies. Others go unhelped simply because it never occurs to them that any help might be available to them. Accident victims are an obvious example.

Not every accident victim has a legal remedy. Some accidents are nobody’s fault. But the law does allow anyone injured by someone else’s negligence to claim compensation for financial loss, as well as pain and suffering. Most serious accidents are someone else’s fault -usually traffic accidents and accidents at work. The fact that the victim may be partly responsible – by not wearing a seat-belt, or protective clothing at work – does not bar a compensation claim. It simply reduces the amount of money that the victim will receive. Studies have shown that many accident victims, even with quite serious injuries, don’t realize they can claim compensation. A 1984 study by the Centre for Socio-Legal Studies at Oxford found that only one in four of those with serious injuries even thought about claiming damages. Since then, however, accident victims seem to have grown more aware of their right to claim compensation. Paths to Justice, a large survey by Hazel Genn of University College London and the National Centre for Social Research, published in 1999, found that about seven out of 10 respondents who suffered accidents or work-related health problems sought advice. One scheme likely to have played a part in raising awareness is the Law Society’s Accident Legal Advice Service (ALAS), which could serve as a blueprint for other areas of the law. Launched in June 1986, ALAS covered the whole of England and Wales. The scheme had three aims:

1 to make accident victims realize they might have a claim;

2 to overcome their uncertainty about how to approach a solicitor; and

3 to allay their fears about possible costs.

Leaflets and posters with a helpline number went out to hospitals, doctors’ surgeries, CABx, Department of Social Security offices and advice agencies, offering a free interview with a solicitor. In 1994 the scheme was relaunched as Accident Line, with cases referred only to solicitors belonging to the Law Society’s panel of personal injury specialists, ensuring that claims are handled by solicitors competent to deal with them.

Publicity, available at the point where those who need it are likely to see it, is the most effective way of getting over the first big hurdle blocking access to the legal system – the lack of awareness of what the system has to offer. The Paths to Justice survey interviewed more than 1100 people who, in the previous five years, had experienced one or more ‘non-trivial’ problems with a possible legal solution. This showed that, while a high proportion of people sought advice for some categories of problem (82 per cent for divorce and separation, for example), those experiencing some other types of problem were much less likely to seek outside help. Only eight per cent, for example, of those with money problems, 13 per cent with landlord problems, and 25 per cent with neighbour problems sought advice. One in five who took no advice felt nothing could be done about the problem. Others thought it would be too much trouble or too expensive.

There is a large information gap in people’s awareness of their legal rights. The Paths to Justice survey revealed widespread ignorance about the legal system. Such legal knowledge as people had came largely from newspapers and television. The new Community Legal Service (CLS) (which, from April 2000, has replaced the civil legal aid scheme) aims to provide legal information as well as advice and representation. The intention is to help people avoid disputes as well as assisting those embroiled in disputes to resolve them. The internet is seen as a key tool for delivering information and advice, eventually via home television sets. A key plank of the CLS is its Just Ask! website, which will search for the answer to a query across 400 legal information websites (www.justask.org.uk). The National Association of Citizens’ Advice Bureaux (NACAB) has an advice website (launched in 1999) and many bureaux will give advice by e-mail. This could help to relieve the pressures which greater job insecurity, family breakdown, and the increasingly tenuous lifeline provided by the welfare state are creating for CABx, where callers are likely to be met by engaged tones and long waits for advice. An important aim of the CLS is to link up the services which, at present, are poorly co-ordinated, so that advice seekers, whatever portal they enter, will be directed to the appropriate place for help. It remains to be seen whether the CLS will be able to deliver on its ambitious hopes. It will have a big knowledge gap and a big pool of unmet need to fill.

Cost

Fear of the cost is the second deterrent to seeking legal help. Newspapers regularly carry frightening stories about losers in legal actions who face bills of tens of thousands of pounds. These scare stories put off even those in the lowest income group, whose legal costs, if their cases are deemed sufficiently meritorious, may well be met by the state. The Community Legal Service, the successor to civil legal aid, pays private practice lawyers and not-for-profit agencies such as law centres and CABx for looking after the legal needs of the less well-off. One big category of case, personal injury – compensation claims by accident victims – are now excluded from state funding, except for very high cost cases. Instead, lawyers handle accident cases on a no-win, no-fee basis, charging no fees unless they win the case (see Chapter IX).

Ignorance about the scope and even the existence of state funding for legal help is widespread. In a 1990 Gallup poll, only 45 per cent of people who were asked whether they knew of a scheme providing help with solicitors’ charges mentioned legal aid and seven out of ten did not understand how the scheme worked.

State funded legal help is discussed in detail in Chapter IX. It is touched on here because access to justice hinges on access to free or affordable help. The legal aid scheme was set up in 1950 as part of the welfare state with the aim of putting the law and its remedies within the reach of people of ‘small or moderate means’. But over the years the middle income group has been squeezed out of the state scheme. This leaves a large chunk of the population outside the scheme yet unable to afford to pay lawyers themselves. In a 1998 policy paper on the proposed new CLS, the Consumers’ Association said:

Twenty years ago obtaining legal advice was relatively simple. Most people in the workforce were trades union members, and if they had a problem about work they went to their union. For shopping problems, many major shopping centres had a consumer advice centre; otherwise they could call into their local CAB for some quick help. When all else failed, most people were eligible for legal aid. Now only a minority of people belong to unions; the consumer advice centre has closed; the CAB’s waiting room is full to bursting; and most people cannot afford a solicitor.

England’s court-based adversarial legal system – with its reliance on expensive lawyers putting the case for each side, its dependence on oral argument and its cumbersome and long-winded procedures –prices justice out of the reach of most individuals. Hence the inexorable rise in the legal aid budget, as more people became aware of their rights and sought to enforce them. Reforms to the machinery of litigation, introduced in 1999, aim to make the process quicker, simpler and cheaper, particularly for smaller cases. Claims of up to £5000 are dealt with by informal arbitration (see pp. 12–13); up to £15,000, cases are allocated to a fast track, with strict timetables, limited time in court and fixed costs for lawyers. Throughout the system, judges exercise control over costs to try to ensure they stay in proportion to the claim. (See Chapter VII for more detail on these reforms.) But the system is still too expensive for most people to fund their own litigation.

Many decisions which affect the lives of ordinary people are not made by courts, but by tribunals. Employment tribunals decide whether someone has been unfairly dismissed, and claimants refused welfare benefits can appeal to a social security appeals tribunal. But for most tribunals, free representation is available to only a limited extent, although studies show that representation significantly increases the chances of success.

Criminal charges are covered by legal aid. In the Crown Court, where the more serious charges are tried, legal aid is freely given. Almost all defendants have their defences paid for by the state. Legal aid is usually granted as long as the financial test is satisfied –broadly, if the defendant needs help in meeting the cost of his defence – which it almost always is, since few defendants can afford to finance the costs of a Crown Court trial out of their own pockets.

In the magistrates’ court, however, where the less serious criminal cases (95 per cent) are disposed of, legal aid is more discretionary. Some courts are more liberal than others. Yet the cost of employing a lawyer means that for most defendants no legal aid means no lawyer and, therefore, less chance of a favourable outcome.

Duty solicitors and advisers

One development of the 1970s which has improved access to justice in the magistrates’ court is the duty solicitor scheme. Duty solicitors, paid for by the state without a means test, are on call day and night to advise defendants brought before the court on criminal charges. Should a defendant plead guilty or is there a legal defence worth pursuing? The solicitor can apply for bail and ask for an adjournment to allow time to apply for legal aid and prepare the case. If the defendant pleads guilty, the duty solicitor can make a ‘plea in mitigation’, putting forward reasons which might influence the magistrates to impose a lighter sentence than they might otherwise.

Suspects have the right of access to legal advice in the police station, and around 40 per cent take advantage of that right. For those who don’t have their own solicitors, duty solicitors provide advice on a 24 hour basis at police stations. Advice, which is free to the suspect, is paid for by the state.

In around thirty county courts, CAB workers act as duty advisers, mostly for small debtors and tenants faced with eviction by local councils and private landlords. The government hopes to make such help more widely available as part of the Community Legal Service.

Finding the right solicitor

How does someone with a legal problem find the right solicitor to handle it? Traditionally, the system was fairly hit and miss, but recent developments are making it easier. Several studies have investigated how people find a solicitor. In one study involving divorcing parents, by far the most popular method of choosing was through the recommendation of family or friends. The next largest group went to a solicitor they had used before – in many cases for their house purchase. Nearly one person in six had simply noticed a solicitor’s office and walked in, or chosen a firm from the Yellow Pages. Only about one in eight asked the CAB or a social worker, though in most areas the CAB will be the agency with most experience of local solicitors and their work.

In a survey carried out for the Law Society in 1986, 60 per cent of people found a solicitor through recommendation by friends, relatives, work colleagues, banks, estate agents or other professionals. Around 26 per cent used the solicitor they always used, or the family solicitor. Later Law Society surveys have produced similar results: in a 1989 survey 43 per cent selected a solicitor through recommendations from friends, relatives, banks, building societies or estate agents, while seven per cent chose a firm because its office was conveniently located. Another 28 per cent had a solicitor they always used or a family solicitor. In a 1994 survey, the most common reason for choosing a particular solicitor was having used that solicitor before, followed by recommendation. A 1999 study of people who used solicitors’ services on a no-win, no-fee basis found that many of them chose their solicitor through advertising, and a convenient location was an important factor.

In 1985 the Law Society relaxed its rules to allow solicitors to advertise the type of work they do and the fees they charge, but not to claim any expertise or specialization. Since 1990 solicitors have been allowed to advertise themselves as specialists, but they are not allowed to make such a claim unless it can be justified.

A growing move towards accreditation of specialist solicitors is making it easier to match the right solicitor to the case. The Law Society accredits solicitors to specialist panels in several categories of work: child care law, mental health law, planning law, personal injury, clinical negligence, family law and immigration. A criminal law panel is expected to be launched in July 2000, with housing law and family mediation panels to follow. The charity Action for Victims of Medical Accidents (AVMA) also maintains a panel of solicitors who specialize in clinical negligence.

Legal aid franchising, introduced in 1993, helped the public to identify solicitors reaching minimum levels of experience and competence. Solicitors’ firms meeting certain standards were granted franchises in particular fields of work – for example, family law or crime – entitling them to more favourable terms, including quicker payments. The fact that a firm has a franchise indicates at least that it does a reasonable volume of work in the field and meets criteria set by the Commission for efficiency and case management. State-funded clinical negligence, family and immigration cases maybe handled only by firms with a franchise for that work, to ensure that the taxpayer is buying expertise. The franchise also operates as a guarantee of a firm’s specialization for clients who don’t qualify for state funding. As of January 2000, state-funded advice and help short of court proceedings is available only through law firms, law centres and advice agencies with a contract to provide the help. By April 2001 all state-funded work will be carried out under contracts, which will be granted only to those with proven expertise and experience.

Other sources of help

For many people the prospect of visiting a solicitor’s office can be rather forbidding. Law centres, with their shop-front offices and casually dressed staff, seem more approachable. For those fortunate enough to receive it, law centre help is usually of quite a high standard. The trouble is that law centres are thin on the ground: there are only about 50 in England and Wales. Run by salaried lawyers and advice workers, these offer a free legal service to the poorer section of the community within their catchment area, although there is no formal means test. So as not to compete with solicitors in private practice, they are not allowed to do certain types of work – divorce, conveyancing and large personal injury cases, for example – and they tend to concentrate on housing, immigration, employment, and welfare benefits. Law centres have good contacts with private solicitors in their area, particularly those who do law centre-type work, and will refer clients to outside solicitors if they cannot take on a job themselves. Some law centres prefer to spread their resources by concentrating on groups, rather than individuals – for example, tackling a local authority over disrepair on a whole council estate.

In some areas legal advice centres – run by local authorities, church groups, residents’ associations or other agencies – offer free advice but (unlike law centres) won’t usually take on cases and see them through. These centres usually have no legally qualified staff of their own, but depend on volunteer lawyers who are willing to give up some of their spare time.

Most trades unions offer legal help and advice to their members. Some offer general advice while others restrict themselves to legal problems connected with the member’s job – such as accidents at work, sacking, breaches of the employment contract. Some unions have their own legal departments which handle negotiations in accident cases, and represent union members at employment tribunals. Unions also retain solicitors in private practice to deal with accident claims on behalf of their members.

Many other organizations provide legal help or simple advice to members or to the general public, on either a commercial or a voluntary basis. The Automobile Association, for example, has its own legal staff which deals with members’ motoring-related legal problems, as the Consumers’ Association does for consumer problems. Some voluntary agencies, such as MIND (The National Association for Mental Health), will advise, take up cases and provide representation before tribunals. Some local authorities run housing and consumer advice centres, and government-funded bodies such as the Equal Opportunities Commission and the Commission for Racial Equality will answer legal queries in their own fields and help with tribunals and court cases.

The Bar’s Free Representation Unit (FRU) provides representation mainly by Bar students and young barristers at tribunals and Criminal Injuries Compensation Authority hearings. Cases are taken only on referral, chiefly from CABx in Greater London.

The Bar and the solicitors’ branch of the profession have each set up pro bono groups – the Latin tag (short for pro bono publico: for the public good) lawyers use to describe the unpaid legal work they do. The Bar Pro Bono Unit co-ordinates a panel of barristers, including QCs, who volunteer to work free of charge for at least three days a year; some take on cases which last much longer. Cases, which cover a wide range of subject matter, come from ‘litigants in person’ (people representing themselves – see below), solicitors, CABx, law centres and advice agencies. The unit has a panel of solicitors with whom its barristers work as a pro bono team. The Solicitors Pro Bono Group provides advice and support for solicitors’ firms in setting up pro bono projects and co-ordinating their unpaid work. It plans in future to refer cases from law centres, community groups and charities to solicitors who do pro bono work.

Do-it-yourself law

Given the gaps in legal aid and the cost of legal services (which we explore in more detail in Chapter IX), what scope is there for taking the law into your own hands?

The United Kingdom is a nation of do-it-yourselfers. If you can do your own gardening, car maintenance and decorating, why not a DIY will, conveyance or divorce? Will-making is superficially simple, and home-made wills are common, but many of them turn out to be invalid, usually because of the simplest mistakes, like failing to sign the will or have it properly witnessed. DIY conveyancing is still fairly uncommon because the legal procedure for buying and selling houses is complicated and time-consuming, and full of unfamiliar terminology or language. Conveyancing charges are not high, and most people are unwilling to take a chance that something might go wrong when buying an asset in which much of their wealth is tied up. But step-by-step manuals are available for DIY lawyers who are prepared to tackle conveyancing, will-making, divorce-by-post, and the work involved in sorting out an estate.

A growing number of people, unable to afford lawyers, are taking their own cases to court, though this is not an easy task. Despite changes to the civil justice system in 1999 to make it easier and cheaper, the system is very much designed for lawyers. So litigants in person find themselves at a substantial disadvantage. In 1997, a study of county courts (which deal with the smaller civil claims) by John Baldwin of the Institute of Judicial Administration at Birmingham University discovered that litigants in person found court hearings daunting and fewer than half felt they had coped well. At the Royal Courts of Justice in London, which houses the Court of Appeal and the main centre for the High Court, a citizens’ advice bureau (with volunteer lawyers on a rota) helps litigants in person with their cases, but the bureau is hard-pressed to cope with the demand. Litigants in person are usually allowed to have a friend in court – known as a ‘McKenzie friend’ from the leading case in which the right was upheld – to prompt, advise and help, but not to speak on their behalf. The Court of Appeal decided, in 1999, that the right to have a Mckenzie friend was not an absolute right, but that it should normally be allowed unless the judge decided that ‘fairness and the interests of justice’ did not require it in a particular case.

Small claims

Since 1973 a small claims procedure has operated within the county courts. District judges – the lowest tier of the full-time judiciary – act as arbitrators. Lawyers are not banned but, in most cases, the loser won’t be ordered to pay the winner’s costs. So litigants risk only the court fees if they lose plus, possibly, a small amount for the other side’s loss of earnings and expenses while attending the hearing, and a maximum of £200 towards an expert’s fees.

Under reforms to the civil justice system in 1999, claims of £5000 or less will normally be allocated to the small claims track. (For personal injury and housing disrepair cases the limit is £1000.) The judge may give permission for an expert to be hired to make a report and possibly give evidence at the hearing, if this is necessary to prove the case. Agreeing with the other side to use the same expert can save costs. If the case is too complicated to be dealt with as a small claim, the judge will allocate it to the ‘fast-track’ (a streamlined procedure for claims up to £15,000, with hearings in open court).

In the small claims track, the parties to the dispute sit around a table in the district judge’s room, rather than in a formal courtroom. Typical disputes, normally resolved in a hearing of an hour or so, are over faulty consumer goods, debts, holidays, building work or car repairs which failed to come up to expectation. Small claims deliver a rough and ready type of justice, but claimants must still prove their claims according to legal standards. They are likely to need evidence, such as bills or other documents, photographs and experts’ reports, and getting advice beforehand will improve the chances of success.

Although the process is meant to be simple and informal, many individuals still find preparing and presenting the case daunting and time-consuming. Just as many businesses as individuals use the procedure and in a number of cases at least one side – usually a company or a shopkeeper – is represented by a lawyer. Non-lawyers, such as friends or consumer advisers, may represent a party at a small claims hearing.

The Birmingham University study in 1997 (see above) found that three out of four litigants who had gone through the small claims process were happy with the way their cases were handled. However, court fees are a deterrent where the sum in dispute is fairly small. And having gone through what is still, for many people, a daunting and protracted procedure and won the case, the successful litigant is all too often let down by the ineffective system for enforcing judgments, which puts the onus entirely on him to pursue his opponent through yet more court procedures. The Birmingham University study found that many claimants had not realized that getting judgment was just the first stage, and many were ‘shocked and disillusioned’ when they discovered that the defendant had no intention of paying up. ‘For many plaintiffs, the court hearing merely marks the end of round one in what might well prove to be a prolonged, acrimonious, and ultimately fruitless contest.’ The government is considering ways of making the enforcement system more effective.

Alternative dispute resolution (ADR)

Alternative dispute resolution (ADR) is an umbrella term for methods of resolving legal disputes without going through formal and costly court proceedings. Arbitration and mediation are the two main types of ADR. The main advantages are informality, cheapness and speed. With arbitration, the two parties agree to be bound by the decision of a third party who arbitrates between them. The small claims procedure is an example, with the district judge acting as arbitrator. Other examples are the trade arbitration schemes used to resolve customer complaints in a number of consumer service industries, such as the travel business.

With mediation, the two parties to the dispute try to reach an agreement themselves, with the third party acting as a go-between or facilitator. Mediation is widely used in divorce, but in some other spheres where it has been tried in place of litigation – medical negligence, for example – the take-up has been low, mainly because of lawyers’ reluctance to depart from traditional methods of resolving disputes. Under the 1999 reforms to the civil justice system, judges may allow a temporary halt to a case while the parties try to settle it by mediation or arbitration.

The government is keen on promoting the use of ADR as an alternative to traditional litigation. The Lord Chancellor announced in April 2000 that a pilot mediation scheme would be set up in Leeds, to encourage people to resolve their disputes away from the courtroom.





CHAPTER II
The Courts

The courtroom is the pivot of the English system of justice. For centuries it has been the setting for the final settlement of disputes, whether between the state and one of its citizens said to have committed a wrong against society, or between individuals. And because the contest in the court itself can be so crucial, much more than in most other countries (where many of the more important decisions are taken before the trial), the English courtroom has been invested with a sense of high drama and tension. Lives can be ruined and fortunes made there. What God has joined together can, in a court, be put asunder. One judge, three magistrates or 12 ordinary men and women can hold in their hands a person’s freedom, reputation, wealth, home, marriage and happiness.

The American journalist H. L. Mencken described a courtroom as a place where Jesus Christ and Judas Iscariot would be equals, with the betting odds in favour of Judas. Books and television programmes have confirmed the courtroom as a place of drama and uncertainty, where justice fights injustice and often lands up on the losing side, and where victory depends on fate, often in the guise of a last-minute surprise witness.

The reality is very different. The activities of an English court are, for the most part, of little interest to anyone other than the parties involved. Far from crackling with electric tension, the atmosphere droops with soporific indifference. Every now and again there is a criminal trial which excites the public interest because of the personality involved, like Lester Piggott or Gary Glitter, or famous figures in the City charged with fraud (Robert Maxwell’s sons Kevin and Ian), or because of the sheer magnitude of the crime (Rosemary West, the Yorkshire Ripper, Dr Harold Shipman). Sometimes, it is the issue raised that excites the public – euthanasia in the case of Dr David Moor, charged with the murder of a terminally ill patient (he was acquitted); ‘date rape’; wives who kill their violent husbands after suffering years of abuse and threats and find that there are no legal defences open to them on a charge of murder; or the Official Secrets Act charge against Clive Ponting over the leaking of background information on the Falklands War. But the vast majority of criminal trials are humdrum affairs. Indeed, most defendants plead guilty and all that is done in the courtroom is the sentencing. Whether or not he goes to prison, and for how long, is of course tremendously important to the defendant and to those close to him. But it is not often the stuff of great drama, and much else that happens in court is merely formal or procedural: remands, requests for bail, etc.

The civil courts present an even drier prospect to the outside observer. Here too there is much that is mere conveyor-belt procedure: various kinds of applications and petitions to the court which do not involve a real contest. In trials which are fought out, argument on legal points often takes up a large part of the time, and even the cross-examination of witnesses seldom raises the low-key pitch of the proceedings. Even cases of great public interest, like those over the fate of the former Chilean dictator General Pinochet, and about Spycatcher, the book written by a former MI5 officer that the government tried to ban, are conducted in a subdued, almost boring, manner. Libel trials involving celebrities like Eastenders star Gillian Taylforth, the Holocaust-denying historian David Irving, the lying MP Jonathan Aitken, or the contest between Mohamed al Fayed and the disgraced MP Neil Hamilton, attract a lot of media coverage and can be entertaining; but by no means are all libel trials that dramatic.

The Court of Appeal, for its part, very rarely hears witnesses at all, and the appeal is based mainly or totally on legal argument, impenetrable to those who are uninitiated in the jargon.

The visual image that most people have of an English court is becoming increasingly wrong, too. Those elegant, high-ceilinged, wood-panelled rooms, with the judge viewing proceedings from his vantage point behind a resplendent oak table on a raised platform, are dying out. The new courts are small, functional, low-ceilinged and often lit with artificial fluorescent lighting. The judge’s pedestal has shrunk and he is lower and nearer everyone else in the courtroom. The effect is bland, clinical and cheerless.

The structure of the courts

Like so many other English legal institutions, the court system defies logical analysis. It is the product of 900 years of development, much of it haphazard and unplanned, punctuated by occasional attempts by Parliament to bring some order into it and adapt it to changing needs. There is certainly a recognizable hierarchy, with the House of Lords as the ‘highest court in the land’ (though its supremacy is no longer absolute, since membership of the European Union makes our laws subject to the European Court of Justice in Luxembourg). But it is not a straightforward, clearly mapped out pyramid structure, as in most other countries. There are deviations and quirks and historical accidents clouding the symmetry. Probably the most logical dividing line is between the criminal and the civil courts, though in fact some courts do both kinds of work.

What is the difference between civil and criminal cases? In a criminal case someone is prosecuted for conduct, which we call criminal, which is considered harmful to society as a whole. There are, of course, individual victims of murder or burglary but, in a wider sense, all crimes affect us all. So, normally the prosecution is brought by the state (using the Queen’s name – cases are listed as Regina v. Accused), although individuals may also bring a prosecution. If found guilty, the offender will be punished by the state.

Civil cases are between private interests. An individual (or company, local authority or some other organization) sues another, usually for some harm caused to him personally, or for money owed to him. Perhaps the
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