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Preface

My interest in self-representation was spawned by an experience I had as a young lawyer, waiting for my client’s case to be called in small claims court. I watched a plaintiff, an elderly woman without counsel, step up to the bench when the judge called her case. The defendant’s name was called, but he failed to appear. The judge told her he was entering a default judgment in her favor and started to call the next case. But, the woman asked, “So where is my money?” To which the judge replied, “I’m sorry Madam, I can’t give you legal advice.” This prompted the woman to turn on her heels, throw her papers to the ground, and say loudly, “They said I didn’t have to have a lawyer. Hah!” as she stormed out of the court.

As an officer of the court, I found this experience shocking and disappointing. I thought to myself that the judge’s treatment of this self-represented litigant (SRL)1 wasn’t just or appropriate. The judge should have informed her of the five or so available legal means to enforce judgments. It might have taken a few minutes more and may have required the judge to refer her to the clerk’s office for guidance in selecting the proper form to file. This would not be giving legal advice. Informing an SRL of what the statutory law states (in this case, defining the different judgment-enforcement methods) would be providing legal information, to which SRLs should be entitled as a matter of fairness.

Some years later, I acted on my growing interest in self-representation by leading a study for the American Judicature Society of what we then—and most court actors still—refer to as “pro se litigation.”2 This seminal study resulted in an expansion of my thinking on the subject, and I adopted the view that courts as organizations, and judges as individuals, should provide SRLs both legal information and affirmative assistance, and that they could easily do so while at the same time maintaining their impartiality. It was during the research for the publication coming out of that project that I ran across a statement in an appellate court dissent that symbolizes the predicament of the elderly lady I had seen in court years before, and which I included in the front of the book:


Lest the citizenry lose faith in the substance of the system and the procedures we use to administer it, we can ill afford to confront them with a government dominated by forms and mysterious rituals and then tell them they lose because they did not know how to play the game or should not have taken us at our word.3



After entering academe, I presented papers at legal, judicial, and academic conferences and wrote articles on a variety of topics involving SRLs and self-represented criminal defendants (SRDs). This was a time when few scholars were interested in the subject. I was honored to be invited to write a discussion paper in 2015 for a symposium at Hebrew University Faculty of Law about what was then and still is the only book on self-representation, written by Professor Rabeea Assy of the Haifa University Faculty of Law. His book, Injustice in Person: The Right to Self-Representation, is a tour de force on the subject, impeccably researched and written. Yet it is not focused on the U.S. legal system and advocates mandatory representation and elimination of SRLs except for minor cases, a position with which I disagree.4 I hope this book and Assy’s will in combination present our current knowledge and understanding of this no-longer-neglected segment of litigants in our justice system.

My intention in writing this book is to present to the American audience for the first time the collected wealth of our legal, ethics, and policy knowledge about self-representation in U.S. courts. I have chosen to focus on federal courts inasmuch as many state courts operate under similar procedural rules, and because federal courts are where many SRLs litigate their causes. State caselaw contains many similar decisions on the issues discussed in federal jurisprudence.

The multiple, interconnecting issues arising from self-representation make their organization challenging. For example, judges’ management of SRLs involves court rules, judicial ethics, and constitutional law. Unbundled legal services, also known as limited-scope representation and touted as a means of enhancing SRLs’ access to justice, involves issues of legal ethics, generally, the ethics of ghostwriting, in particular, as a form of unbundled legal services and statutes governing limited appearances. I have done my best to separate the relevant issues for discussion.

I hope the knowledge gathered here will inform the courts’ continuing efforts to enhance access to—and the quality of—justice for litigants who choose to invoke their right to self-representation or are compelled to do so, that it will assist lawyers in litigating effectively with SRLs, and that it will inform the general public of the numerous and complex legal and practical issues they face in the process of self-representation.

Notes


	1. As explained further in the Introduction, academics and researchers are increasingly using the terms “self-represented litigant” and “SRLs” in place of “pro se [or pro per] litigants,” but courts continue to use the latter phrase in daily legal parlance and court opinions.

	2. Jona Goldchmidt, et al., Meeting the Challenge of Pro Se Litigation: A Report and Guidebook for Court Managers (1998).

	3. Teegarden v. Director, 267 Ark. 893, 899, 591 S.W.2d 675 (1979) (Newbern, J. dissenting) (arguing that the procedural notice to an SRL unemployment compensation applicant was deficient, and that the decision to deny her benefits should be reversed).

	4. Jona Goldschmidt, How the Effort to Secure a “Civil Gideon” Morphed into a Call for Mandatory Representation for Self-Represented Litigants: A Discussion of Rabeea Assy’s Injustice in Person: The Right to Self-Representation, 17 Jerusalem. Rev. of Legal Stud. 1 (June, 2018), https://doi-org.flagship.luc.edu/10.1093/jrls/jlx032.





Introduction

Self-represented litigants are parties without lawyers who appear in civil cases in state and federal courts and in many administrative agencies. Likewise, in criminal prosecutions, self-represented defendants are those who have no defense attorney.

Courts in most American states refer to these litigants as proceeding “pro se,” Latin for “for oneself” or “on one’s own behalf.”1 Another term used to refer to SRLs by courts in some western states, such as Arizona and California, is “pro per,” a shorthand version of “in propria persona,” Latin for “in one’s own proper person,”2 or “pro persona,” Latin for “in one’s own person; on one’s own behalf.”3 In the mid-1980s, an American Bar Association study of self-representation in divorce and bankruptcy cases referred to SRLs as “self-helpers.”4 “Self-represented litigants” is the latest term used by scholars, researchers, and court administrators,5 but most judges and court opinions still refer to SRLs as pro se litigants. (In Commonwealth countries, SRLs are referred to as “litigants in person.”)

In this book, per widespread convention, I use the acronym SRL to refer collectively to both self-represented civil litigants (prisoner and non-prisoner) and self-represented criminal defendants (unless the reference is subjects specific to criminal cases, in which case SRD is used to refer to self-represented defendants).

Chapter 1 discusses the legal community’s and judiciary’s disparagement of self-representation, the reasons individuals choose to represent themselves, the frequency of self-representation in state and federal courts, and the difficulties of counting the numbers of SRLs in U.S. courts. It concludes with a discussion of the challenges facing courts by the rising tide of SRLs.

Chapter 2 presents an historical review of self-representation beginning with ancient law and proceeding through Canon law, common law, the colonial era, and the current federal statutory and U.S. Supreme Court caselaw respecting the right of self-representation.

Chapter 3 concerns the role of judges in managing SRLs and whether they are required to instruct or assist SRLs in the prosecution or defense of their cases. It explains the mixed messages given by the Supreme Court to the judiciary about whether to provide SRLs assistance and explains the conservative versus liberal approaches of courts regarding this issue.

Chapter 4 concerns ethical issues confronting judges when managing SRLs. It discusses recent changes to judicial ethics rules that enable judges to offer these litigants “reasonable accommodations” without jeopardizing their judicial duty of impartiality. Examples of judicial mistreatment of SRLs are presented, followed by a discussion of the issue of judicial disqualification. The disqualification issue is a concern of judges who fear they will be disqualified from hearing a matter if they assist SRLs.

Chapter 5 concerns issues of legal ethics. Discussed are lawyers’ duties under the ABA Model Rules of Professional Conduct, including their obligations to improve access to justice and their duties when interacting with SRLs. Cases concerning self-represented lawyers are discussed, as well as the phenomenon of “limited-scope representation.” The latter, also referred to as “unbundled” legal services, involves discrete legal tasks that SRLs may request lawyers to perform instead of full representation. The chapter also discusses the role of courts in allowing limited legal appearances by lawyers, as well as the ethics of ghostwriting services lawyers provide to ensure SRLs’ legal papers are properly drafted. The chapter concludes with a review of the role of standby counsel, that is, lawyers appointed by courts to assist self-represented criminal defendants. Ethical issues arising from such appointments are discussed, and an analogy is drawn between the role of standby counsel in criminal cases and the role of lawyers engaged in limited scope representation.

Chapter 6 presents issues affecting courts and SRLs in civil litigation. The chapter discusses appointment of counsel for indigent civil SRLs in federal court, and the difficulties SRLs face when confronted with dispositive motions and requests for admissions. Numerous strategies for lawyers litigating against SRLs are offered for different stages of the civil litigation process. The chapter concludes with a discussion of sanctions available against SRLs for frivolous filings and vexatious conduct.

Chapter 7 focuses on criminal procedure and appeals. It discusses the right to counsel, waiver of counsel requirements, and the issue of competence to self-represent. The separate issue of courts’ management of SRLs with mental health challenges is discussed next. This is followed by a review of the law concerning the judicial duty to raise constitutional issues, appointment of standby counsel, hybrid representation, and issues arising in the context of capital cases. The chapter concludes by addressing issues arising from courts’ management of SRLs’ appeals.

Chapter 8 presents the results of numerous empirical studies of self-representation in various contexts. It presents data and studies of SRLs’ experiences in attempting to secure counsel, litigating in family courts, and processing employment discrimination actions. Also reviewed are studies regarding judicial bias against SRLs, the effect of self-representation on case outcomes, and the outcomes of multiple-service programs offered by courts for SRLs. This is followed by reviews of studies dealing with self-help materials, mediation, and lawyers’ perception of judicial assistance to SRLs. The chapter concludes with suggestions for future research.

The chapters need not be read in sequence. Combined, they will surely impress the reader with the complexities of the law, ethics, and policy of self-representation.


Notes


	1. Pro se, Black’s Law Dictionary (7th ed. 1999).

	2. In propria persona, id. at 796.

	3. Pro persona, id. at 1232.

	4. Steven R. Cox & Mark Dwyer, A Report on Self-Help Law: Its Many Perspectives, 3 A.B.A. Special Comm. on Delivery Legal Servs., (1987).

	5. As Jim Hilbert notes:

	The use of the Latin term pro se is increasingly falling out of favor. See e.g., Steven K. Berenson, A Family Law Residency Program?: A Modest Proposal in Response to the Burdens Created by Self-Represented Litigants in Family Court, 33 Rutgers L.J. 105, 107 n.7 (2001) (describing how such terms “serve[] to reinforce the sense of alienation and inaccessibility that persons without legal training face upon entry into the court system”); Paula Hannaford-Agor & Nicole Mott, Research on Self-Represented Litigation: Preliminary Results and Methodological Considerations, 24 Just. Sys. J. 163, 163 n.1 (2003) (“traditional terms pro se or pro per are often rejected as needlessly legalistic and condescending to individuals who are unschooled in the finer points of law Latin”); but see Russell Engler, And Justice for All—Including the Unrepresented Poor: Revisiting the Roles of the Judges, Mediators, and Clerks, 67 Fordham L. Rev. 1987, 1992 n.23 (1999) (rejecting the term “self-represented” because many low-income SRLs do not really have a “choice” to forgo counsel and lack the information necessary to represent themselves effectively in court).

	Jim Hilbert, Educational Workshops on Settlement and Dispute Resolution: Another Tool for Self-Represented Litigants in Family Court, 43 Fam. L.Q. 545, n.1 (2009).







Chapter 1

 Self-Representation

For Better or for Worse


Disparagement of Self-Representation

Perhaps counterintuitively, we begin with disparagement of, rather than reasons for, self-representation in order to address at the outset the widespread assumption in the legal community, judiciary, and elsewhere of the fallacy of handling a legal matter by oneself. When SRLs appear in court, many judges, in an effort to persuade them to secure counsel, relate the adage that “A man who is his own lawyer has a fool for a client” and similar variations on the theme. This statement means that self-representation in court is likely to end badly. The origin of the expression is in dispute. It has been variously ascribed to British poet Samuel Johnson or Abraham Lincoln.1 Some believe the earliest reference to the expression was in 1814 in The Flowers Of Wit, Or A Choice Collection Of Bon Mots, by Henry Kett, in which a lawyer states: “I hesitate not to pronounce, that every man who is his own lawyer, has a fool for a client.”2 Bryan Garner, a prominent legal writer, states that its earliest use can be traced to a piece in a literary and political magazine published in 1809 in Philadelphia, which stated the adage as: “He who is always his own counsellor will often have a fool for his client.”3

The U.S. Supreme Court has noted that “[t]he adage that a ‘lawyer who represents himself has a fool for a client’ is the product of years of experience by seasoned litigators.”4 Quoteinvestigator.com, however, traces the adage to a 1682 book in which it was stated as: “Before you act, it’s Prudence soberly to consider; for after Action you cannot recede without dishonour: Take the Advice of some Prudent Friend; for he who will be his own Counsellor, shall be sure to have a Fool for his Client.”5

In response to this adage, one website of many devoted to self-representation reflects the cynicism about the legal profession felt by many SRLs:


The old adage is, “He who represents himself has a fool for a client.” But, many times, the reality is, “He who is represented is taken for a fool”. . . . Ideally it would be best to have an attorney for litigation. The problem is attorneys are, for the most part, unaffordable and untrustworthy. Most are so concerned with appeasing the system, other lawyers, their incomes and judges that their willingness to really fight your case is compromised. Remember, if you see 2 lawyers leave court, one lost. Having a lawyer is no guarantee of victory.6



Aside from the “fool for a client” reference, some judges encountering SRLs in other than small claims court settings will, in an effort to dissuade them from representing themselves, make analogies to the occasional need for specialized knowledge of persons in other occupations and professions. They tell SRLs that people with serious medical conditions do not elect to perform medical surgery on themselves; they hire expert surgeons. People are allowed to do their own plumbing and electrical repairs, but that doesn’t mean they should do it; they need the expertise and skills of plumbers and electricians. And, while some people do some car repairs themselves, they must turn to a mechanic if a problem persists or is complicated.7 So, by this logic, a litigant needs and should get legal representation when appearing in court.

Of course, these analogies are inappropriate. Self-surgery potentially threatens one’s life or physical well-being. Obviously, except for perhaps in rare emergency situations, no sane person would engage in self-surgery, so the implication of that analogy that SRLs are somehow crazy if they choose (or circumstances require them) to represent themselves is disrespectful and false. Regarding the plumbing, electrical, and car repair analogies, many people do in fact do much of their own repairs, and the consequences of their own mistakes are usually less than those in litigation. So these are not proper analogies to argue against self-representation. Such critiques of self-representation, made in good faith to persuade SRLs to secure counsel, might make sense to judges and may even be persuasive to some litigants. But they cannot change the SRLs’ financial situation, their inability to interest any lawyer in their case, their anti-lawyer sentiment, or a myriad of other reasons they decide to self-represent.

Moreover, the context of self-representation in a justice system is drastically different from those in these other analogies. The purpose of our justice system is to protect individual rights to life, liberty, and property. The framers of the Constitution and the authors of the Declaration of Independence sought to protect freedom of all kinds: the self-evident truth was that all people are created equal in dignity, the dignity that implies not only certain unalienable rights but also self-government and autonomy.8 Most relevant here are freedom of choice, freedom as protection of basic rights relating to the justice system, and freedom as moral constraint.9 While freedom has multiple meanings, all its forms include the element of the absence of constraint or coercion:


[A] man is said to be free to the extent that he can choose his own goals or course of conduct, can choose between alternatives available to him, and is not compelled to act as he would not himself choose to act, or prevented from acting as he would otherwise choose to act, by the will of another man, of the state, or of any other authority.10



These concepts arose during the Enlightenment in the seventeenth and eighteenth centuries and became the cornerstone of modern liberalism and American constitutional democracy.11 Inexorably linked to these concepts are the concepts of human dignity, autonomy, and personhood before the law.

The judiciary must keep these principles in mind as it adjusts to the presence of SRLs. Critiques and warnings against self-representation, and refusals of courts to provide any assistance to SRLs, belie the fact that SRLs are here to stay in our justice system. Litigants have a right to represent themselves not merely as a matter of constitutional law, as discussed in chapter 2, but as a matter of fundamental autonomy and the dignity of the individual.12 These considerations, not to mention the justice system’s commitment to equal justice and fairness, demands that courts adjust to SRLs’ presence and accommodate them as much as possible so that justice prevails.



Reasons for Self-Representation

There are many reasons why individuals represent themselves in civil cases besides the obvious one of unaffordability of legal services.13 The National Center for State Courts’ publication Handling Cases Involving Self-Represented Litigants: A National Bench Guide for Judges (“Bench Guide”) notes two primary reasons SRLs give for self-representation. SRLs are said to say they self-represent because “I can’t afford a lawyer” or “My case is simple enough to handle on my own.”14 The author refers to the latter as “the larger part of the do-it-yourself social movement.” As shown below, the matter is more complex than that. With respect to self-represented defendants (SRDs), they of course have a right to state-provided counsel in their criminal cases if indigent and where imprisonment is a potential sanction for the crime charged.15 But SRDs also have various reasons for eschewing counsel and representing themselves.

Anti-lawyer sentiment, another reason for self-representation, is a long-standing, historical American tradition since the Colonial era16 and elsewhere in history.17 Public opinion surveys continue to reflect a generally low opinion of lawyers and the deterioration of respect for and reliance on them to process legal claims.18 Many SRLs believe lawyers are more concerned with their own self-promotion than their clients’ best interests.

As noted, some SRLs believe their cases are simple and they should be able to represent themselves. The DIY, or do-it-yourself, philosophy is a form of the rugged individualism that is part of American culture. In the self-representation context, this is reflected in recent years by the growth of sales of computer-aided research and websites that create legal forms tailored to individual state laws, along with other “how-to” publications of hard copy or online form books and kits for creating documents for various kinds of legal transactions or litigation. These, as well as the growth of public literacy and libraries, attest to the widespread public attitude that there are some legal matters that people of ordinary intelligence should be able to handle themselves.

Not unexpectedly, some enterprising SRLs who have had some success in court are now selling their various self-representation “coaching” services, which, for the legal community, raises the specter of unauthorized practice of law. An example is the website for “Courtroom5.com.”19 It was created by two women, a librarian and a computer expert, who had prevailed in some legal cases and are offering a free educational course on self-representation. They explain that “the courthouse is an obstacle course, and there are lots of hurdles to clear, or stumble over. Get our free 5-day course on doing battle in court.” They also describe their expertise as follows:


Through literally dozens of cases, we made a simple discovery about lawsuits. Sure, we studied the basics of civil procedure and evidence and trial advocacy. But the most valuable thing we learned was the power of applying that knowledge as non-lawyers. Representing our own interests, we could focus exclusively on winning our cases, without worrying about a reputation or a law license. Best of all, we discovered that with a little training and the right tools, we could make things happen in our cases that few lawyers could. As a result, we now kick butt in court.20



Some argue that the breakdown of social institutions, such as the family and religious institutions, contribute to the growth of self-representation. Courts are now said to have replaced these and other informal social control mechanisms for resolving disputes. Economic forces also contribute to the legal profession being tilted toward representation of businesses and large organizations rather than cases of individual plight.21

At the same time, civil legal services are not funded sufficiently to provide counsel to all SRLs who cannot afford to pay fees of private counsel. In addition to people who are indigent, there is also the “notch group” of those who are not indigent, and thus not eligible for free legal services, but who also cannot afford legal fees without sacrificing other life necessities.22

Another contributor to self-representation is lawyers’ rejection of cases that seem meritorious but have a low probability of recovery. Availability of counsel can also be affected by legislation such as tort reform measures imposing caps on money damages, which reduce the size of contingent fees. Enactment of causes of action that lawyers do not consider potentially lucrative is a further incentive to self-representation. Another is the continued enforcement of unauthorized practice of law legislation in almost every state, which is a barrier to establishing some forms of non-lawyer assistance that would be more affordable than current legal fees.

Historically, conditions that put lawyers out of reach for some litigants, particularly the complexity of the laws and accompanying rules, have not deterred laypersons from trying to represent themselves. As Dean Roscoe Pound cautioned in his famous 1906 speech to the American Bar Association: “[There is a] popular assumption that the administration of justice is an easy task to which anyone is competent. . . . A layman is not more competent to construct or apply one [legal] formula than the other. Each requires special knowledge and special preparation. None the less, the notion that everyone is competent to adjudicate the intricate controversies of a modern community contributes to the unsatisfactory administration of justice in many parts of the United States.”23 Pound appears to be referring to SRLs’ disappointment with the administration of justice as they experience it. His concern then is still relevant today.

The media may also drive self-representation. Television shows like Judge Judy, The Peoples’ Court, and others are said to send a “not too subtle message . . . that the wise and wise-cracking judge, with the assistance of the litigants, can sort out any legal problem. Counsel is never in evidence on these shows and things still turn out just fine.”24

In the criminal context, many SRDs complain about their court-appointed counsel for a variety of reasons. Common complaints are that their attorney, who is usually the public defender, has not paid sufficient attention to their case, is too young and inexperienced, has not effectively represented them or prepared for trial, or is in collusion with prosecutors. They may request that new defense counsel be appointed, but trial judges are loath to appoint substitute counsel for fear that the defendant is gaming the system and that more such requests are likely based on feigned dissatisfaction with appointed counsel in order to delay the trial (see chapter 7).

Some SRDs want to self-represent because they believe they may have a tactical advantage by eliciting the sympathy of the jury, or by personally addressing the witnesses or jurors, which they cannot do when represented by a lawyer. Others may be trying to delay the proceedings to increase the chances of a speedy trial violation, a mistrial, or the possibility of a reversal of their conviction on appeal.

And, on occasion, the SRD has a political agenda and seeks to use the trial to voice a philosophy or cause during the trial. Such defendants believe “that they will be more able than even a radical attorney to understand and explain their ideology and the political circumstances of the case, and therefore to conduct parts of the trial themselves.”25 Other SRDs may feel that an attorney would confine them too strictly to the law, and not explain to the court the reasons or




Number of Self-Represented Litigants: The Counting Challenge




Federal Courts







State Courts





	 What is “self-represented litigant”? The CSP has developed the following definition: “A person (party) who advocates on his or her own behalf before a court, rather than being represented by an attorney. These litigants are also known as pro se or pro per litigants.” And, cases with SRLs are defined as “Legal cases in which one or more parties is self-represented.”42

	 What is a “case”? This is a problem principally with cases involving parties with continuing relations and interactions who return to court after an initial judgment for enforcement or modification purposes, which occurs primarily in family law. Is this to be considered one or several cases? The NCSC guidance to states is to report to CSP “a count of all cases disposed” in which one or more parties were self-represented at the end of the reporting period. This would result in counting every separate, subsequent proceeding after the first (between the same parties), even if using the original case number. Cases are counted as having an SRL if such a litigant appears “at any time during the life of the case.”43

	 At what point during litigation should an SRL case count be conducted? Should filings be the point of counting, as they are in the federal courts, or should the counting point be at time of case dispositions? CSP made the decision that case disposition (entry of judgment or reopened disposition) is the best time for the count. The Final Report states that disposition (not filing) should be the point of counting SRLs, in cases in which one or more parties self-represented during the life of the case.

	 What is “the life of the case”? “For plaintiffs/petitioners, the life of the case runs from filing to disposition; for defendants/respondents, the life of the case runs from arraignment/answer to disposition.” Based on pilot testing of three points of data collection (filing, answer, disposition), filings data were 5% higher than counts made at times of answer or disposition. “The working assumption is that the rate of cases with self-represented litigants is higher when counted at filing because the representation status of the defendant/respondent is not known.” Thus, NCSC staff concluded that, to capture the missing defendant/respondent data, the count should be made at the time of answer until disposition (i.e., the “life of the case”).44

	 What data should a state court report? The report describes three levels of recommended data collection: minimum (annual report of count, by case type, of cases with one or more SRLs, at point of disposition at the end of the reporting period); optimal (the same as minimum, but count taken at any time during the life of the case); and event-level reporting (a count, by case type, of the “number of events, by event type, in which one or more parties is self-represented”). The latter is designed to capture a count of the “total number of events and the total number of events” with an SRL, by case type. Calculations are then made of “the%age of events with SRLs for each case type.” These data are said to be useful “to determine the types of events for which litigants are most likely to be self-represented” and to enable the court “to identify the events that cause SRLs the most problems, thus enabling them to focus self-help resources on explaining how to move through and beyond those events.” Ultimately, regardless of reporting model adopted, “[s]ince it is the responsibility of the court clerk to enter information into the CMS [case management system], it falls to the clerk to record each change in a litigant’s representation status.”

	 Should demographic data be collected? The Final Report notes that SRL demographics should also be collected, including age, gender, race/ethnicity, and/or indigence. Some survey respondents suggested that language and geographic location data should also be collected. These data would “ensure that self-help resources being offered are appropriate for the SRL population served,” and to offer culturally specific outreach and educational programs.

	 How does court organization affect SRL data collection? Another complication involved in SRL data collection is the organization of trial courts: balkanized (de-centralized), with separate types of trial courts, versus unified (centralized) courts, where all trial courts are within the same general jurisdiction and under a common administration.45 This makes it impossible to synthesize data from different local courts within the state, and it explains the paucity of SRL case data. The note below appendix I reflects this problem: “Data come either from statewide case management systems or from aggregate or case-level data submitted by local courts.” In addition, each state has its own substantive law with different case types, causes of action, and other variables that must somehow be made uniform for analysis. CSP has addressed this issue by creating an annual reporting form whereby state courts enter SRL counts for thirty-five general civil case categories and ten domestic relations case categories.46

	 What is the challenge of having varying case management systems (CMS) within one state? Adding to the complexity mentioned earlier is the fact that, with few exceptions, every county in the vast majority of de-centralized states uses a different caseload management system. The available CMS software programs differ in what variables are counted, whether fields can be added, whether representation can be indicated for different case events, and other features.
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Notes


	1. Marshall H. Tanick & Phillip J. Trobaugh, Lincoln’s Minnesota Legacy, 66 Bench & Bar of Minn. 2, at 28 (2009), cited in Williams v. State, NO. 2017-KA-01488-COA, 37 (Miss. Ct. App. Apr. 30, 2019) (Westbrooks, J., concurring in part and dissenting in part) (noting that the adage is “so old that no one is certain to whom it should be attributed.”).

	2. See The Phrase Finder, “A Man Who is His Own Lawyer has a Fool for a Client,” https://www.phrases.org.uk/meanings/a-man-who-is-his-own-lawyer-has-a-fool-for-a-client.html.

	3. Bryan A. Garner, Garner’s Dictionary of Legal Usage e368 (3rd ed. 2011).
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