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The rights of the several persons may be separate and distinct, yet there must be a common interest or a common right, which the bill seeks to establish or enforce. As an illustration, bills have been permitted to be brought by the lord of a manor against some of the tenants, and vice versa, by some of the tenants in behalf of themselves and the other tenants, to establish some right—such as suit to a mill, or right of common, or to cut turf. So by a parson of a parish against some of the parishioners to establish a general right to tithes—or conversely, by some of the parishioners in behalf of all to establish a parochial modus.

Smith v. Swormstedt, U.S. Supreme Court, 1853

The storyteller makes no choice

Soon you will not hear his voice

His job is to shed light

And not to master.

Robert Hunter, “Lady with a Fan,” 1977





DEDICATION

I dedicate this book to all the steadfast and hard-working litigators on both sides of the aisle that protect our freedoms by striving to ensure that our legal system is fair and equitable for everyone who are endowed by the Creator with life, liberty, and the pursuit of happiness.





INTRODUCTION [image: ]


We always head into the future from the learning and experience of the past.

Troy Ian Hoffman January 2020



In January 2003 I drove three days from my native Florida to Southern California. I arrived just in time to experience my first sunset over the Pacific Ocean. I was pursuing an opportunity to build a class-action administration company. You know, the kind of company that sends out postcards or emails to potential class members; purchases advertising to alert the public about pending class actions; gives people a chance to opt out or leave the lawsuit; advises potential members how to file and evaluate a claim; and handles a ton of other responsibilities.

I’m sure you’ve received a few.

Along this almost two-decades-long ride, I realized how much there is to learn about not only administrating class actions but also about this legal procedure’s long evolution. This fascinating exploration led me to the earliest ‘group representation’ cases, reaching back to the Middle Ages in England and other wild stories of yore that I found along the way.

The stories I discovered and now share for your enjoyment unknowingly laid the groundwork for my life and, more importantly, helped bring greater accountability to both business and government. The concepts in these tales, which go back eight hundred years, reach back and leap forward through each chapter to show the integration of litigation and legal theory that brought us to the modern-day class action lawsuit.


LEARNING FROM THE PAST

A society must know its past to guide its future. How can we best tap our potential without understanding our previous experiences? We must understand the legal, cultural, psychological, and relational circumstances that created the rules we now operate in. The only way to do that is to explore their history. So in each story I spend time discussing the era, the people, the issues of the day, and the general relevant conflicts of the time.

Over the years I’ve spent a lot of time with lawyers who spend more than fifty hours per week in the class action world. Very few (if any) of them know the history behind their shared professional passion or how centuries-old context informs their decision-making today—even though their decisions, and those of the judges, ultimately affect millions of consumers, stockholders, businesses.

Humans have always existed in groups. Groups have always had leaders. Group members have always known who their leaders are.

Part of human existence is conflict, followed by attempting fair ways to resolve those conflicts. More people, more conflict. And when we have conflict, humans are further compelled to appoint leaders. Sometimes these conflicts become violent (chapter 11, “1905–1925: Gilded Age Union Wars”); sometimes they are prelude to major, years-long conflicts (chapter 9, “1845: Smith v. Swormstedt: The South Secedes”); sometimes they arise from disputes between parties divvying up the booty of war (chapter 6, “1762: A License to Wage War”).

This storybook examines moments in history when whole groups were either suing someone or being sued by someone. Because of the issue of numerosity, a few stand in for the many. That is, the people involved in the suit represent all the people who were harmed. Today we call those people ‘class action representatives.’

These tales are not intended to be a deep dive into exact legal history in every way. They are meant to be accurate, easy to read, and digestible so that people at all levels can absorb and understand this major legal instrument that is used today in powerful ways that shape our world.

The interwoven, disparate tales you are about to read are each part of a greater tapestry, ultimately threaded by recurring legal concepts and rules that have guided group representation litigation throughout the centuries. For more than eight hundred years, the same questions arose: How do groups sue? How does an individual sue a group? Who must be included in the lawsuit? When can the lawsuit proceed without all the necessary parties? Human experience mirrors the past with adaptations for confronting the present.

These group representation stories tell tales, not just cold facts and law. I was searching for a fun way of learning so everyone—attorneys and laypeople alike—could appreciate how these complicated legal terms and concepts originated.

Be prepared to ride through history and experience the famous, the infamous, and the sometimes-little-known events that have shaped our modern legal landscape. Sometimes it is quite remarkable that one person, or a small group of people, can impact so many millions upon millions. We all impact each other in various ways. This storybook endeavors to capture the lives of some of those people and the legal principles created by their efforts to achieve justice.




THE ROLE OF EQUITY

Through the ages, kings, judges, and courts have been forced to disregard the rules of law and procedure to resolve legal disputes involving lots of people. Blow past all these rules and call it equity. Equity could be considered exceptions to the law when the result of the law is overly harsh or unfair. You might consider equity as the strong call for flexibility when established rules simply do not provide justice.

Class actions strive for equity. They seek fair judicial resolution of disputes regarding vast numbers of class members that common lawsuits are ill-equipped to administer. This book presents the best stories of the past eight hundred years about the great quest for equity and fairness.

As we embark on this history of class action adventure, we will travel from 1199 to 1966, and then take a trip into the future. We’ll start in England before the American Revolution and then move on to the New World. Equity is the common thread throughout—the intertwining of approaches around group representation legal thinking.

As we go, you’ll see a common question throughout history: Are class actions the fairest way to decide legal disputes when lots of parties with similar and/or varying interests are involved? The best way to start that discussion about equity is to tell one story out of chronological order. So chapter 1 will present a tale from the seventeenth century that contains both an initial discussion about the history and meaning of equity and a look at the evolution of the judicial procedures surrounding equity. Then we’ll jump back in time for chapter 2 and follow history’s journey in order from there.



HISTORIAN HOBBYIST

As a kid growing up, I was incredibly lucky. On family vacations my parents would literally stop at every museum and point of interest on the road. Then, as we drove away, they’d quiz my younger brother, Zach, and me to see if we learned anything.

In elementary school I devoured history books. My first fascinations were about Stonewall Jackson, Davy Crockett, and Sir Francis Drake. As I grew older, Lincoln, Churchill, and Nixon became my favorite reads due to my grandmother Ann, aka GaGa, who had a fantastic passion for reading and history. She motivated me to devour biographies like crazy. She had traveled the world, interviewed two presidents, written for magazines, and built a huge clothing company from scratch.

Once in high school, my fascination turned to the titans of industry, the great entrepreneurs: Carnegie, Rockefeller, Ford, Edison, J. Paul Getty, Armand Hammer, to name a few. The actions of this entrepreneurial class are the subjects of chapter 11, “1905–1925: Gilded Age Union Wars,” and chapter 15, “1961: The One-Way Intervention Controversy.”

The Olde England chapters travel back and examine the lives of kings, ministers, judges, cardinals, and other highly placed individuals, along with palace intrigue and the role of the church in English law. The American experience is much different, molded by revolution, drifting into civil war, the excesses of capitalism, seeking to create a better class action order, and our sad history of racial discrimination. America created or developed the class action issues of ascertainability, due process, and ‘opt out’ that unknowingly steered my ride in the class action administration business.

We’re still figuring things out today. I founded Simpluris, Inc., my class action administration company, in 2007. In that time, I’ve seen how each of the more than ten thousand class action and group representation cases we’ve processed have had their own story, each with its own outcome having an impact on society. Some will argue that this has been for the good, some for the bad. Yet that is and has been the struggle of our justice system: to achieve fairness in all things.




WHAT HAVE I LEARNED?

As I wrote this book, I’ll admit my head was spinning while learning about res judicata, diversity jurisdiction, necessary parties, binding absent parties, due process, and so on. I thought I knew and understood them. Yet, in this process, I found the basic definitions never truly encompassed the complex reality of dealing with these words in different settings, cases, and disagreements. I can at least now say that I understand them better than before.

I also learned that the legal system is not as clearly defined as I thought it was—that it is evolutionary in nature and relates almost entirely to the times and the people involved. I discovered that how things get settled is based on existing belief systems, and sometimes ‘how things were just always done.’ Often, but not always, the history of laws is about judges trying to be fair.

These great legal tools permit for the David-versus-Goliath-style cases that could never, as a practical matter, be individually litigated on their own. They’ve created a framework for social change that has helped unite a sometimes divided nation. They’ve instructed courts to act when the executive branch or the legislature is unable or unwilling to do so. I find all that so fascinating, and I think you will too.

I’m not an attorney; I am just a guy who happened to be in an industry that processes these class action cases at the back end for the genius attorneys on both sides of the aisle. They are the ones arguing, debating, and litigating on behalf of their parties. My perspective has always been limited.

I’m also not a historian; I am simply passionate about learning and understanding the world in which I’m involved. Along the way, I’ve stumbled upon all these great, little-known stories about the history of class actions.

At Simpluris, we started writing long-form blogs about cases and the history and stories behind them as an extension of our search engine optimization. In the process, the vastness and personal details of these famous cases—the icons, how they intersected with one another, their struggles in tackling tough legal issues, and the outcomes of these legendary cases—were revealed. The more we wrote, the more we realized the history of group representation was far more fun and interesting than I had ever imagined and made me curious enough to even pontificate about the future. The result: wonderfully interesting stories that I have the unique privilege of imparting to you.

Have fun and enjoy the journey back in time!
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Part 1 Olde England [image: ]

From Medieval Church Courts to the High Seas: The Roots of Group Representation
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Chapter 1 1606–1616: When the King Saved Equity! [image: ]


That we also may be like all the nations; and that our king may judge us, and go out before us, and fight our battles.

1 Samuel 8:20, King James Version



King James (yes, the one a Bible version is named after), the son of Mary, Queen of Scots, succeeded to the Scottish throne as an infant in 1567. In 1603 James became king of England and Ireland, ruled from 1603 to 1625. During his reign, King James’s defense of equity is, and remains, one of the most important milestones shaping modern class actions, where cases are born out of equity, not law. As I’ll illustrate throughout this book, equity is the body of principles guiding courts to do what is fair and right when the law cannot do so.

1 Samuel 8:20 imparts to the king, the protector of the people, the power to judge and guard equity—at least, it was supposed to be that way. Scripture and other ancient tales are littered with stories of righteous kings making difficult decisions based on fairness, the critical component of any judicial system and, particularly, of equity. As long as there have been kings, there has been equity. It’s not always (or often) seen, but it’s there frequently enough to be notable and make thoughtful people ponder.

The task of defending and preserving equity was not easy, even for a king. James had to contend with the clash of a bitter political and legal rivalry between intellectual titans of seventeenth-century English jurisprudence, Sir Edward Coke and Sir Francis Bacon.

To appreciate the historical importance of these two great scholars, we must examine their rivalries—not just intellectually but also romantically. Each left behind unprecedented marks on history with accomplishments so vast that we can only humbly summarize them on these pages. As to issues of law and equity, Coke argued that judges create the common law over time, while Bacon contended that the king, the source of all power, had ultimate authority over judges, courts, and legal determinations.

I am told that every law student in England and America since the seventeenth century is at least made aware of Coke’s Reports, establishing the practice of relying on ‘legal precedent’ instead of generalized learning and reason. Coke was Queen Elizabeth’s attorney general and was appointed as chief justice of Common Pleas and King’s Bench by King James.

Bacon is known as the father of modern empiricism, the theory that all knowledge is derived from sense-experience. He developed the empirical scientific method for experiments and was considered the most encyclopedic mind of his time. Bacon also served as King James’s attorney general and lord chancellor.

Any history of written laws must surely begin in ancient Mesopotamia and Babylonia. These cultures practiced an early model of the equity rules, codified by King Hammurabi in 1754 BC. Abraham of Ur, the common patriarch of Judaism, Christianity, Islam, and other ancient Hebrew cultures, brought similar teachings from the great Babylonian empires to the Holy Land. His descendants updated and refined the concepts of equity and justice based on practical experience, wisdom, and religious principles. These are revealed in the abundant stories and teachings of the Old Testament. For instance, 1 Samuel 8:20, quoted at the start of this chapter, refers to Samuel’s warning upon hearing of the Israelites’ desire for kings to judge and protect them. Here, the prophet’s message is simple: Be careful what you wish for.

That’s always good counsel.

Fast forward to AD 313, when Roman Emperor Constantine converted to Christianity. Within ten years, the emperor’s newfound faith was ordained as the official religion of the crumbling Roman Empire. Scholars tell us the Code of Canon Law is essentially based on old Hebrew legal doctrines, softened by Christianity and made more orderly by Roman practicality.

The Barbarians destroyed the Roman Empire, leaving the Catholic Church as the principal and, in some cases, sole repository of learning in the Western world throughout medieval times. Indeed, from the time of Emperor Constantine onward, bishops served as the chief arbiters of the law within their diocese. They provided a legal constant, a civilizing influence of Roman law and equity on new legal systems emerging in European kingdoms, including England.

Before we dive deep into the development of the English court system and equity, let’s divert for some fun and discuss the romantic battles fought between our adversaries, Coke and Bacon, and the effect it had on the struggle to keep equity alive.

Sir Edward Coke’s achievements in legal scholarship are so vast that to provide a complete overview would distract from our story. Anyone who performed even 5 percent of Coke’s achievements would be historically noteworthy.

He was admitted to the bar in 1578. In 1581 he was the prevailing counsel in Shelly’s Case, creating a rule regarding real property transfers. This rule is still applicable in some U.S. states and Canadian provinces, and it remains part of law students’ standard curriculum.

[image: ]
Shelly’s Case was a complicated, no generation skipping in trusts case. If one tries to convey some interest in property arising in the future to heirs of the grantee, property is the grantee’s, not the heirs.

[image: ]
In 1592, at age forty, Coke was appointed solicitor general by Queen Elizabeth. In 1593 he was elected speaker of the House of Commons, holding both posts simultaneously. In 1594 he was promoted by the queen to attorney general for England and Wales. All of this was by the time he turned forty-two. He racked up even more legal and career achievements for another thirty-five years thereafter!

In 1598 Coke’s first wife died. By all accounts it was a good marriage, and they were in love. But our legal scholar spent little time mourning. He quickly trained his eye on a beautiful twenty-year-old widow, Lady Elizabeth Hatton. Hatton was the lively granddaughter of Queen Elizabeth’s prime minister and widow to the heir of the lord chancellor. She hailed from a powerful family and had immense wealth.

Sir Francis Bacon and Lady Hatton were cousins. In 1597 Bacon was queen’s counsel, her principal legal advisor. In his late thirties Bacon had not yet been married, and like Coke, he had his eye on Lady Hatton. Some historical sources cite a short courtship before Coke’s intrusive interloping. Political intrigue followed, as both Coke and Bacon sought their influential connections, using cunning and guile to convince the powers that be that they were the more worthy candidate to marry the wealthy and beautiful Lady Hatton.

Coke was the victor in the romantic rivalry, and he married Lady Hatton. Ironically, it is said that Bacon’s brilliance is what cost him her hand. The bride’s family members were concerned that Bacon’s additional prestige, power, and money would dominate the clan.

For her part, Lady Hatton did not wish to marry either of these gentlemen. Coke was considered particularly boring. She found him arrogant, only interested in the law, and wholly uninterested in things she valued, such as plays or parties.

At this time, the Church of England mandated that impending marriages be announced during church services on three consecutive Sundays. The marriage ceremony had to be held in church during regular canonical hours with witnesses present. These mandates were sometimes ignored, but the requirements still existed. And the punishment for violating them was serious, including possible ‘greater excommunication,’ which would deprive the violator not only of church membership but also of all property, all human intercourse (talking to anyone), and possible imprisonment.

The Church took marriage and the wedding ceremony very seriously, and it did not hesitate to enforce its policies.

Lady Hatton was not at all happy about marrying Coke, and she therefore refused to suffer the complete embarrassment of a public wedding. She would only agree to a secret, clandestine wedding. Obviously, Coke was humiliated beyond words, but he needed to complete the nuptials to seal the deal. As a student of the archbishop of Canterbury at Cambridge, Coke figured he’d take his chances and agreed to a private marriage ceremony.

The archbishop was enraged. A prosecution for greater excommunication ensued. Coke, Lady Hatton, her father, and the priest were all defendants. Coke, the nation’s attorney general, pled ignorance of the law—an obvious anomaly as he was known far and wide as the most knowledgeable and respected lawyer of his time. Ignorance of the law is never considered a valid defense. If it was, how could any law ever be enforced?

Shockingly, the defense was successful, making this the last historical recording of a successful ignorance of the law defense. How Coke managed to pull it off is unknown to this day.

The newlyweds had nothing in common. Marriage to Coke was an obvious demotion in Lady Hatton’s social standing. She never changed her name to Mrs. Coke. Retaining the Lady Hatton moniker was a lasting insult to Coke. However, a year later, the stork brought the couple a daughter, whom they named Frances.

As our story unfolds, the history of Coke v. Bacon’s personal, professional, and intellectual rivalry has overwhelming implications on the development of the role of equity in our modern legal system. Hence, to appreciate the high levels of intrigue to follow, some foundational understanding of the development of the English court system is important. So, for just a moment, let’s turn back the calendar six hundred years.

Before and after the AD 1066 Norman conquest of England, the king was considered the “fountain of justice” and power, taking the necessary steps to do the right thing when ordinary avenues of legal respite were ineffective. At that time, there was little in the way of judicial precedent, few statutes, and no intermediate appeals court.

King Henry II ruled England from 1154 to 1189. His closest confidant was Thomas Becket, who had returned from studying Roman law at the University of Bologna, the leading educational institution of its day. Becket was Henry’s chancellor, essentially second in command to the king. He is credited with creating the first national court system in England encompassing a single body of law. Written procedures were adopted along with the institutionalization of juries. This was all part of a program to consolidate power to the king, along with a strategic program to instill power to traveling royal judges, called ‘judges in eyre.’ These judges traveled the kingdom and dispensed justice in the name of the king, usually following the edicts of the king’s chancellor.

Over time, the resolution of some legal issues became routine. Rules were written down and became the early foundation of English common law. With the formalization of legal procedures, Chancery became a court of equity. Chancery grew and obtained more cases as it met a discernable, judicial administrative need. Common law courts had many deficiencies. They were slow, overly technical, and refused to hear various forms of testimony that were not compelled. To make matters worse, they were often controlled by powerful litigants. Most importantly, common law courts possessed no power to grant specific relief to prevent a threatened, future wrong. Today, courts routinely exercise their authority to issue these injunctions.

Of course, common law judges were obviously unhappy and resented the competition and the overruling of their perceived jurisdiction by judges who disregarded the usual rules of law and procedure. The rise of Chancery also had its effect on group litigation, the forerunner of the modern class action. The common courts were unable to handle the larger issues that these more complex cases presented. Group litigation required extraordinary jurisdiction, creating the rule of necessary parties legal doctrine and carving out an exception for these cases.
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Necessary Parties: Any party whose interests may be affected by the outcome of a lawsuit, but whose absence prevents complete judgment on all issues. However, a court can decide between the existing parties. This concept will arise frequently in the group litigation context.

[image: ]
Fast forward and returning to the times of Coke and Bacon, the two dueled on great issues of legal procedure: how the rules of the game were written. In 1592 Bacon was thirty-one years old. In the House of Commons, he proposed a plan to amend, consolidate, and condense the entire body of English laws. His aim was to reduce it in bulk, simplify it in form, render it consistent, and leave out all repetitions and whatever else was obsolete. Writing an actual code, or rule book, is a process called codification.

Coke, who was nine years older than Bacon and a member of Parliament, was at the height of his political power and near the peak of his fame. Bacon’s proposition was completely averse to Coke’s fundamental common law approach to the administration of justice.

[image: ]
Common Law is law derived from judicial decisions as opposed to constitutions or statutes.
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As a scholar in the world of politics, Bacon was distrusted, a view enhanced by the novelty of his proposition. As a politician, Coke was immeasurably superior. Bacon’s codification effort in England fell, stillborn. But it attracted marked attention abroad, accelerating the development of the civil law system on the continent that already possessed a strong foundation of Roman law.

In 1606 Coke was appointed chief justice of the Common Pleas Court. Chancery started issuing injunctions halting plaintiffs’ collections of money judgments in Coke’s common law courts grounded on the precept that an injustice would result if the judgments were enforced. Common law judges felt disrespected. Their judgments were summarily overruled. Chief Justice Coke forced the issue, seeking supremacy for his common law court and the precious common law itself, a direct challenge to His Majesty the King’s almighty Chancery jurisdiction.

King James saw himself as an absolutist, above the courts, the source of all law. In 1610 Archbishop Bancroft, the chief overseer of the King James Bible, recommended that the king have the privilege of judging whatever cause pleased his own person, free from all risk of prohibition or appeal. James summoned the judges to his council and asked whether they consented to this proposal.

Coke replied,


God has endowed your Majesty with excellent science as well as great gifts of nature; but your Majesty will allow me to say, with all reverence, that you are not learned in the laws of this your realm of England, and I crave leave to remind your Majesty that causes which concern the life or inheritance, or goods or fortunes of your subjects are not to be decided by natural reason, but by the artificial reason and judgment of law, which law is an art which requires long study and experience before that a man can attain to the cognizance of it.1



King James flew into a rage. “Then am I to be under the law—which it is treason to affirm?”

Coke replied, in Latin, “King ought not be under man but under God and law.”2

In James’s view, judges were officers of the Crown, and the courts could be used for his political ends. The king appointed all the common court judges and could dismiss them at will. Coke, believing in an independent judiciary, opined that the king’s privilege was subject to legal limitations. Of course, the common law judges agreed with Coke.

In 1613 Bacon was appointed as King James’s attorney general. He had the king’s ear—and a plan: Judges should be directed to postpone arguments and decisions on public interest cases until the king’s ‘pleasure’ was known. Predictably, the king was keen on this idea. Bacon went to work. The king would be supreme over all judges and courts, the way it should be for a king. Bacon reasonably saw Coke as an obstacle to this plan.

Chief Justice Coke’s court, Common Pleas, was the target of Chancery’s injunctions. Bacon recommended that King James ‘promote’ Coke to chief justice of the Kings Bench directly concerned with matters of interest to the king’s policies and away from the direct line of fire of Chancery’s injunctions.

The king agreed.

Coke wasn’t thrilled with the move as it reduced his legal influence. To rub salt into the wounds, the new position paid Coke significantly less. Bacon always sought ways to lessen Coke’s influence. This battle would not go away easily.

Bacon finally saw his opportunity in 1614. He commenced a monumental project to codify the common law, which he had attempted to do twenty-two years earlier as a young member of Parliament in 1592. Once again, Coke defeated Bacon’s grand proposal. But Bacon’s efforts, as stated earlier, accelerated the inception of a movement in Europe to do so, finalized after Napoleon conquered Europe, which remains the basis of civil law on the continent to this day. It is amazing—one group turned down a transformational idea while another group adopted and embraced it.

But never fear, in 1615 Coke came up with his own idea. He declared Chancery’s injunctions void based upon a 1392 statute designed to limit the jurisdiction of papal courts.

But… weren’t they both courts of the king? How could one court limit the other?

King James was not at all amused.

In 1616 Coke forced the common law versus equity dispute to a final resolution. He announced that any lawyer running off to Chancery to stay the execution of a common law judgment would forever be barred from presenting cases in King’s Bench Court, his jurisdiction.

So, say you’re a barrister. You’re told never to come to an important courthouse ever again if you file an injunction request in Chancery Court, even once. The interests of your client be damned. The king and Chancellor Bacon were not happy.

Coke upped the ante and poured fuel on the fire. Some plaintiffs wanted their money and disregarded the Chancery injunctions. The chancellor locked them up for violating the injunction. Coke issued their release from jail under habeas corpus. Obvious tension and drama were at play. Bet the barristers were chatting this one up when taking a pint after a day in court.

King James created a commission to study the matter. His Majesty’s Commission determined with great fanfare: Yes, Chancery is correct; the king is indeed supreme over the common courts. In a surprise move, the king accepted absolute power over the courts. Okay, this was not really a shock; in fact, it was a decision that surprised absolutely no one.

King James heartily endorsed the commission’s report. After all, he was king.

During a trial that took place shortly afterward, Bacon wrote the judges that it was “his Majesty’s express pleasure the farther argument of the said cause be put off till his Majesty’s farther pleasure be known upon consulting him.”

In other, more modern terms: “I am the king. You must listen to me.”

In a reply, drawn up by Coke and signed by the other judges, the king was told, “We have advisedly considered of the said letter of Mr. Attorney, and with one consent do hold the same to be contrary to law, and such as we could not yield to by our oaths.”

James was incensed, furious about this turn of events. He summoned all the judges, including Coke, to the palace at Whitehall. A royal tongue lashing for the ages awaited. James asked, “In a case where the king believes his prerogative or interest concerned requires the judges to attend him for their advice, ought they not to stay proceedings till his Majesty has consulted them all?”3

Translation: When the king is interested in the outcome of the case, hit the pause button so the king’s views are heard and strongly considered.

All the judges except Coke answered, “Yes! Yes! Yes!” They fell to their knees before the king, shaking and praying. With heads bowed and hands laced in prayer, they beseeched the king, begging for his forgiveness and pardon. But Coke responded, “When the case happens, I shall do that which shall be fit for a judge to do!”4

King James considered Coke’s response disgraceful and insolent. But Coke maintained at least enough of King James’s respect to stay on the job. King James clearly had some serious management issues.

Bacon had finally won a round against Coke. The king saved equity! He decreed that the state’s interest in assuring fairness in the legal system was paramount when common law rules failed to do so. The Chancery courts could maintain their injunction power over the common courts, and Coke could no longer restrict counsel utilizing this powerful equitable procedure.

From this singular moment, we can take a giant leap across centuries of legal developments and declare that this is why modern-day lawyers can bring class action lawsuits.

As you will read in chapter 10, “1920: The Tribe of Ben-Hur,” this exact procedure was utilized to halt a massive class action in America. But this saga is far from over. Bacon advised James to suspend Coke from the Privy Council, akin to our modern-day cabinet, and to dismiss him as chief justice at the King’s Bench Court. Coke was removed from the Privy Council, but James was still not ready to terminate Coke from the bench—for the moment.

Translation: “Sorry, but whatever the king wants is not the law.”

Enter George Villiers, later to become the Earl of Buckingham. By 1616 this young man had been dubbed the “Gentleman of the Bedchamber,” and then “King’s Master of Horse.” As a fine dancer, swordsman, and entertainer, he gained social access to the king, quickly becoming James’s new royal favorite. How favorite was he? When the closeness of their relationship was discussed within the Privy Council in 1617, King James advised:


You may be sure that I love the Earl of Buckingham more than anyone else, and more than you who are here assembled. I wish to speak in my own behalf and not to have it thought to be a defect, for Jesus Christ did the same, and therefore I cannot be blamed. Christ had John, and I have George.5



While Coke was still hanging on as chief justice of the King’s Bench in 1616, he was urged by the king to appoint Villiers for the newly opened chief clerkship position at the court. Justice Coke refused. That was the last straw. King James removed Coke from the court for insubordination, a profoundly serious and dark blow to Coke’s professional and social standing.

In 1618 George Villiers, the Earl of Buckingham, urged King James to appoint Francis Bacon as lord chancellor. By 1619 the then-Duke of Buckingham had gained appointment as Lord High Admiral of England, seemingly a better post than head clerk at King’s Court. Personally, I would rather be an admiral than a clerk.

Buckingham made many requests for favors from Bacon, who obliged. In time, some saw those actions as corrupt. Formal charges later came back to haunt them both, as we’ll see in chapter 4, “1612: Case of Sutton’s Hospital.”

Former Justice Edward Coke saw his power waning. His marriage to Lady Hatton, as expected, did not go well. They appeared to the world on decent terms but hardly even lived together. Through Lady Hatton’s troubles, she found a strong consoler, counselor, and friend—Chancellor to the King Francis Bacon. A path to reacquiring royal acceptance then fell into Coke’s lap. Duke Buckingham’s eldest brother, Sir John Villiers, was attracted to Coke’s fourteen-year-old daughter, Lady Frances. However, he was poor and in his early forties. He also had what was described as an ‘uncertain personality.’ Coke realized that his standing in royal circles could be revived with a previously unknown political asset, his daughter.

Coke had previously slighted Buckingham by denying him the lead clerkship in King’s Bench. Now Buckingham was more powerful. Coke sorely needed to restore his position to good graces again. Without consulting Lady Hatton, he cut a
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