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STATELESSNESS

‘Statelessness’ is a legal status denoting lack of any nationality, a status whereby the otherwise normal link between an individual and a state is absent. The increasingly widespread problem of statelessness has profound legal, social and economic consequences but also gives rise to the paradox of an international community that claims universal standards for all natural persons while allowing its member states to allow statelessness to occur. In this powerfully argued book, Conklin critically evaluates traditional efforts to recognize and reduce statelessness. The problem, he argues, rests in the obligatory nature of law, domestic or international. By closely analysing a broad spectrum of court and tribunal judgments from many jurisdictions, Conklin explains how confusion has arisen between two discourses as to the nature of the international community. One discourse describes a community in which international law justifies a state’s freedom to confer, withdraw or withhold nationality. This international community incorporates state freedom over nationality matters, bringing about the stateless condition. The other discourse highlights a legal bond of socially experienced relationships. Such a bond, judicially referred to as ‘effective nationality’, is binding upon all states, and where such a bond exists, harm to a stateless person represents harm to the international community as a whole.
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For Annie


To refuse all admission to the foreigner and permit the native no opportunity of foreign travel is, for one thing, not always possible, and, for another, may earn a state a reputation for barbarism and inhumanity with the rest of the world.

Plato, Laws

There are others again who say that account should be taken of other citizens, but deny it in the case of foreigners; such men tear apart the common fellowship of the human race. When that is removed, liberality, goodness and justice are utterly destroyed.

Cicero, On Duties
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Introduction

An enigma permeates what jurists have taken as an international community. The norms and institutions of the community claim a universality that is protective of all natural persons of the globe. And yet millions of natural persons lack membership in such an international community. Because such membership is left to state members to determine and because the state is the primary legal person of the international community, natural persons lacking a state are excluded from the protection of the international community. The enigma begs the question: why? Why do natural persons remain stateless despite claims of the universality of protection?

There have been various efforts to address such a ‘why’. To take an example, the enigma would dissipate, it has been assumed, if the international community were constituted from civic – or what more recently has been called ‘secular’ – states rather than ethnic states. Jurists have also taken for granted that statelessness would be a thing of the past if only more states and more international instruments recognized more universal rules – and more rigorously detailed rules at that. As another alternative, the habitual residence of those who find themselves without membership in an international community has been offered as a means to erase their legal predicament and traumatic suffering. As a still other alternative, jurists advocate that the provisions of the six international human rights treaties must be taken more seriously. After all, all natural persons, including (presumably) stateless persons, possess human rights. In particular, several human rights treaties recognize the right to nationality. Although ratified by only a minimum of states, two other treaties have recognized the legal status of stateless persons and the nationality of all infants born on the territory of a state. Social science and legal studies increasingly expose the extent of statelessness. The texts of international organizations such as the UN High Commission for Refugees (UNHCR), charged as it is to protect persons lacking a state’s nationality, clothe their reports with hope that their statistics will caution states to come to terms with what the UNHCR has described as ‘the crisis’ and ‘the challenge’ of our times.1 Despite such efforts, the enigma of statelessness in an international community claiming universal jurisdiction remains. So too the question remains: why?

The problem, I suggest, rests with the ethos of an international community.2 One might better describe an ethos as a ‘culture’, widely understood as the shared assumptions and expectations of members of a community. An ethos/culture might be of a family, a village, a city, a province, a state, a profession or an international community. Needless to say, the traditional juristic focus upon a discrete rule or right, said to exist by the cutting and pasting of the rule or right from treaties, statutes, judicial precedents and indicia of customary norms, has rendered the ethos of an international community opaque. Statelessness exists by virtue of an ethos of a sense of a particular international community. This community has recognized and protected a special residuary within which each state member is free to enact and administer laws regarding nationality. No external legal or political entity – neither another state, nor an international organization nor a non-governmental organization – can interfere with such a freedom of a state to choose its members (and, by inference, the natural persons who are members of the international community). As a result, the job of addressing the consequences of some people living without nationality has fallen to international standards. This Introduction sets the background to the enigma of statelessness in an international community.

I. TWO COMMUNITIES

When we speak about a natural person’s freedom, the natural person is believed to possess a bounded autonomy within which s/he may think, believe, express and act without external interference from others or from a state unless s/he causes harm to another individual’s autonomy. Jurists have attributed a similar sense of freedom to each state member of an international community. Like the freedom of a natural person, a residuary of an international community represents a protected freedom left for each state member of the international community. The residuary entitles a state to enact and administer laws over all persons and objects within the boundary of the residuary. Article 2(7) of the UN Charter describes elements of the international community’s residuary as ‘essentially within the domestic jurisdiction of any state’. In a similar vein, Article 15(8) of the League of Nations Covenant deemed that some matters, being ‘solely’ within the internal jurisdiction of states, could not be the object of external scrutiny, even by the League’s Council.3

Nationality is the primary matter of such residuary. As such, states have been free to choose their own members (and by inference, to choose the members of the international community). The legal consequence has been that those natural persons without nationality in any state member of the community find themselves in what various jurists have described as a ‘legal vacuum’,4 ‘legal black hole’,5 ‘legal anomaly’,6 ‘anomalous zone’7 or a ‘liminal legal zone.’8 Early common law jurists had a term for this legal vacuum: damnum absque injuria (‘loss without legal injury’). The US Supreme Court noted the legal phenomenon in 1935.9 Without legal recognition as members of a state, stateless persons have been described as outsiders to a legal order, domestic or international; that is, they are ‘international pariahs’,10 ‘trapped’ in ‘legal limbo’ as ‘virtual non-persons’,11 ‘without papers’12 and ‘outcasts from the global political system of states’.13

The international legal discourse has also privileged a second, very different sense of international community. This community has existed without such a residuary. It has been described as ‘the international community as a whole’. Indeed, we had better speak of two international communities rather than one. Instead of reserving a residuary within which a state member is free to enact and administer laws regarding nationality, this second sense of an international community has been analytically independent of the choices of states. The ‘international community as a whole’ is more inclusive than the international community with a residuary.14 Although James Crawford has opined that ‘the international community as a whole’ is not yet a legal entity,15 my later chapters render such a view suspect in nationality matters.

The ‘international community as a whole’ has emerged, I argue, from a very different legal bond than that attributed to the international community with a residuary. The legal bond of the latter sense of an international community has been the natural person’s allegiance to a state member. The international community as a whole, in contrast, has assumed a legal bond nested in the social relationships of natural persons. Both international and domestic legal discourses have described the legal bond of the international community as a whole as represented by an ‘effective’, ‘vital’ or ‘genuine’ nationality rather than as relying upon an individual’s allegiance to a state. Although this sense of a legal bond as effective social relationships is widely associated with the leading International Court judgment of Nottebohm in 1955,16 chapter six below retrieves such a view of a legal bond from the early nineteenth century to the present day.

Both senses of an international community may be manifested in the judgment of any one domestic or international judicial or quasi-judicial tribunal. Both senses of an international community may be represented by various provisions of a treaty or a commentator’s treatise. Even human rights treaties, customary norms, shared domestic principles and opinio juris about such sources may arguably signify both senses of an international community. One shape of the international community may appear dominant during one epoch, while the other emerges in another. Even a single jurist may take one sense of an international community for granted in one essay and the other sense in another context.

The point is an analytic one: international law is constituted from two discontinuous legal discourses. The two shapes of international community are recognized in the two different discourses. The one discourse, highlighting the international community as a whole, has existed inside the discourse that privileges an international community with a residuary. Although the latter shape of an international community has taken for granted a bounded residuary of which nationality is an incident, the international community as a whole has dissolved the boundary of the residuary. With respect to the international community with a residuary of law-making and law administration, one may possess a nationality in the residuary – and yet the national may not be protected by the state. In the latter case, the national is effectively stateless. Conversely, a natural person may lack a nationality in the residuary and yet possess an effective nationality in the international community as a whole. Although a territoriality has been believed to fix the boundary of the residuary, effective nationality rests with the place where one’s social relationships have been experienced.

The two very different senses of an international community, each with its own sense of legal bond, impact upon how jurists have understood diverse legal issues involving stateless persons. Such issues have concerned the role of the judiciary, prolonged detention, expulsion, the admission of a natural person to a state’s territory, forced internal migration, whether a stateless person has a country, the general relation of international standards to domestic laws and, most importantly, the obligatory character of a domestically enacted or administered nationality law or of an internationally recognized right to nationality. The social consequences of the determination of such issues have led to profound suffering.

II. WHO IS STATELESS?

Statelessness is not a recent phenomenon, having been recounted when the community of the Jewish faith was expelled from Judea to Babylon during the sixth century bce. Roman law left vast numbers of natural persons stateless until 212 ce, when Caracalla extended citizenship to all free persons of the Empire (excepting slaves).17 Statelessness characterized slavery, so common in the Roman and early modern international (European) community. My effort concerns statelessness in the modern state-centric international community. Such a community arguably took form amongst the city-states of Renaissance Italy, subsequently being extended to France, Britain, Spain, the Netherlands and Denmark during the sixteenth century. By the late eighteenth century, a fundamental shift transpired in juristic accounts of this community. The freedom associated by jurists with a natural person’s voluntary choice of her/his own nationality (a freedom hardly realistically practised, given the lack of communication and travel at the time) was also transferred to the state’s law-making authority. The state came to possess the sole legal authority to confer, withdraw or withhold nationality from any natural person under its control.

The state’s universal authority stemmed from a bounded domain réservé, initially elaborated in detail by Emerich de Vattel (1714–67).18 Within such a domain, the state was free to choose whomever it desired for its membership. An international community emerged, to be sure. But the community was composed and constituted from the aggregate of the particular wills of states. The community protected the state’s authority to exclude natural persons from a nationality. From the standpoint of a state, acting within its freedom, what mattered was the incident of nationality in the reserved domain. The ethos of such an international community is signified by Article 1 of the Convention Relating to the Status of Stateless Persons (1954).19 Article 1 defines a stateless person as someone ‘not considered as a national by any State under the operation of its law’.20 Such a signification of a stateless person, immersed as it is in an ethos of an international community as the aggregate of the wills of states, has been interpreted in a manner that takes ‘its law’ as a state’s law enacted inside the bounded residuary of the international community. The United Nations High Commissioner for Refugees (UNCHR) and commentators have followed suit.21

III. THE EXTENT OF STATELESSNESS

The condition of de jure statelessness cannot be shoved under the carpet as an issue of mere academic interest. The UNHCR estimates that there are 12 million inhabitants of the globe who are stateless.22 The crux of this statistic draws from the UNHCR mandate to associate a stateless person with the absence of a nationality by operation of domestic law. I shall use the phrase ‘de jure statelessness’ to describe such a determination.

The number of stateless persons may be substantially higher. For one thing, the figure of 12 million relies upon the capability and good will of states to provide information. The UNHCR emphasizes in several studies that the figure of 12 million is only an estimate based upon unreliable information because many states have not submitted records.23 Only 64 states for 2011 and 72 states for 2012 provided information as to the numbers they considered lacking nationality within their jurisdictions. For another, the estimate includes those whose nationality is uncertain. A 2003 survey, based upon responses from 74 states, documented how difficult it was for states to recognize who was stateless.24 For the 2011 figures, such populous states as India, Indonesia and the European Community (along with the Dominican Republic), did not submit records. Reporting states are generally from the northern hemisphere, and yet over 80 per cent of persons of concern to the UNHCR are from the southern hemisphere. In addition, although 3.5 million people are reported by states as stateless, the UNHCR has estimated that at least an additional eight million are stateless.25

The estimate of 12 million stateless persons includes more than de jure stateless persons (that is, persons lacking a nationality by the operation of a state’s law). For one thing, the Reports of the UNHCR state that the figure of 12 million includes natural persons who are categorized as ‘de facto’ stateless. The latter category is said to include ‘persons who are unable to establish their nationality’.26 De facto statelessness is a term traditionally associated with an absence of diplomatic protection. It is unclear whether de facto statelessness, for the purpose of the UNHCR studies, includes ‘effective statelessness’ as that term is elaborated in chapter six below. By effective nationality, de jure nationals remain legally, socially and economically unprotected by their state of nationality. Effectively stateless persons in this sense would seem to be excluded from the UNHCR statistic of 12 million stateless persons because the UNHCR studies distinguish the ‘stateless persons’ from categories of persons usually having de jure nationality: ‘refugees’, ‘people in refugee-like situations’, ‘asylum-seekers’, ‘internally displaced persons’ and ‘various’ others. It is difficult to suggest that a national is effectively protected by the state of nationality for the 42.5 million persons forcibly displaced worldwide.27 In 2006, 7.4 million ‘persons of concern’ to the UNHCR were considered ‘warehoused’ (that is, refugees living in camps for more than a decade).28 Warehousing impacts negatively upon access to public education, medical services, social security, employment and other social rights, aside from inequitable treatment with entitlements of nationals on the territory where warehoused. One could hardly be described as possessing an effective nationality if one were a warehoused refugee, one of the 35 million ‘of concern’ to the UNHCR, one of the 618,703 persons living in ‘refugee-like’ conditions or one of the tens of millions children with unregistered births and therefore with a likely absence of de jure nationality.29

The above studies suggest several points related to subsequent chapters. Many states simply do not possess the financial and administrative capacity to register or provide documentation of the nationality for all habitual residents.30 This is especially so during internal or inter-state warfare. The issue is pressing because a recent study records that children under 18 years of age constitute 46 per cent of refugees, 34 per cent of asylum-seekers and roughly 50 per cent of all persons of concern to the UNHCR.31 In addition, by virtue of several human rights and statelessness treaties examined in chapter four below, state parties have undertaken to posit the criterion of nationality by law and by naturalization in terms of all births within their territories. This legal criterion, however, is somewhat reified vis-à-vis the demographics of such registration. For 2012, 40 million, or one third of all births on the globe, lacked registration.32 In 2007, 51 million children lacked birth registration throughout the globe.33 Children may have been left abandoned and parents killed, unknown or having disappeared. If left unregistered at birth, such a child is de jure stateless unless or until subsequently naturalized by the state of birth.

The statistics about statelessness raise a further point. Legal formalism may suggest the absence or understating of the legal condition of statelessness in a state’s territory. This may be so, we shall find in chapter three, because the laws are sometimes administered in a way to exclude inhabitants from naturalization. So too, states may lack the economic and administrative facilities to register nationals. The latter point is especially pertinent because ‘developing countries’ host most refugees and internally displaced persons and, by inference, most stateless persons.34

In addition, statistics are more reliable for stateless persons who have crossed the territorial borders of their states of habitual residence and thereby become eligible for refugee status. The vast majority of stateless persons, however, do not cross territorial borders. The boundary of internal jurisdiction hence risks silencing the voices of stateless persons even in the context of statistics. As an example, the trafficking and slavery of women and children often lack statistical signification because though nationality may have been conferred, their documentation is frequently confiscated by the traffickers and slave owners.

A further point is appropriate. Although the focus upon the territory of birth may have been appropriate when introduced into the international law discourse, present-day large-scale migration suggests that the territory of birth is an unrealistic criterion for nationality. In 2011, the foreign-born population of the (presently 34) state members of the Organisation for Economic Co-operation and Development (OECD) had reached 111 million, an increase of 25–30 per cent from 2001.35 More generally, migrants grew on the globe from 75 million in 1965 to 150 million in 2000, and then to 232 million in 2012.36

Multilateral treaties offer an alternative to birth as the criterion of nationality: namely, habitual residence. Habitual residence, however, suggests a fixity of residency. The large-scale migration of individuals and groups, despite technological advances of communication, renders such a fixity suspect. In addition, as documented below in chapter three, large numbers of nomadic and travelling groups characterize life throughout the globe today.37 In addition, although domestic laws may guarantee equal treatment for all habitual residents, members of indigenous groups may lack effective legal and social protection experienced by other habitual residents. The problem, we shall find, is that the human rights treaties and customary international norms have been read against a deeper and more pervasive cultural assumption than any such texts state: namely, the incorporation of a state’s reserved domain into the international community.

IV. EFFORTS TO ERADICATE STATELESSNESS

Efforts to understand and eradicate statelessness are not new. Analytic and empirical studies of statelessness have taken several distinct approaches. Each approach takes the residuary of the international community for granted. To begin with, one does not infrequently read of the cause of statelessness as the ‘Tamil problem’, the ‘Palestinian problem’, the problem of ‘the wandering gypsy’, ‘the Jewish problem’ and the like.38 Even eminent jurists attribute the stateless condition of natural persons to their own doing.39 Edward Said has made us aware that statelessness has too often been believed to be ‘a temporary nuisance that, given time and effort (and punitive violence from time to time), will finally go away’.40 No one state, it is often believed, can be considered blameworthy of the condition of a stateless person.41 Even an early UN Secretary General assured the public at one point that the cause of statelessness had ‘dried up’.42 The enigma of statelessness is far too complicated to attribute it to the victims themselves or to imagine that it might disappear on its own.

A. The Ethnic Versus Civic State

One approach has attributed statelessness to ethnic nationalism. Hannah Arendt and Margaret Somers have especially decried how the conquest of the state by the ethnic nation has factored into the stateless condition.43 Along with Arendt and Somers, Charles Taylor has especially advocated the need for a civic, as opposed to an ethnic, state.44 In a similar vein, Catherine Dauvergne has argued that the state must become ‘unhinged’ from the ethnic nation because of economic globalization and migration.45 Impartial judges, independent of the executive arm of the state, would represent the rational and self-interested will of the civic state. All that is needed is the replacement of the ethnic nation by the civic state.

The displacement of the ethnic nation by the civic state would leave statelessness unabated, however. The civic state would still remain free to confer, withdraw or withhold nationality as a feature of the residuary of the international community. The civic state would remain a member of the same international community that has reserved its own membership to the laws of state members. One of the two instrumental criteria of nationality has been sanguinis or bloodline of the parents. Ironically, with such a criterion, officials would be encouraged to withhold or withdraw nationality if an individual lacked the dominant ethnicity of the nation-state. The civic state would still possess a bounded jurisdiction within which the state would remain free to choose its own members. Such laws would be exclusionary of international standards. The boundary of the jurisdiction would exclude as well as include individuals.

B. Codification

A second approach to reducing or eradicating statelessness has urged the codification of international rules. Such rules have generally aimed to resolve conflicts in the domestic laws of two or more states.46 The Economic and Social Council’s AD Hoc Committee on Statelessness and Related Problems expressed as early as 1950 that ‘either Governments could be asked . . . to amend their legislation in such a way as to abolish the causes of statelessness, or those causes could be removed by preparing an appropriate convention.’47

The UNHCR has accepted that stateless persons could be protected by states legislating formal procedures to determine who is stateless and by integrating such legislated procedures into existing administrative procedures.48 The International Law Commission (ILC) has more recently taken for granted in its draft rules for state succession that statelessness could be prevented by codifying international rules guiding states in nationality matters.49 A related feature of recent studies has urged the expansion of the scope of existing international rules protecting stateless persons.50 The ILC has continued to focus upon codification of rules needed to diplomatically protect nationals.51 Although Article 1(A)(2) of the Refugee Convention (1951) provides that a refugee includes a person lacking nationality who finds her/himself ‘outside the country of his former habitual residence’,52 refugee protections may arguably extend to a stateless person without crossing the territorial border of her/his habitual residence.53 Let us examine several different ways in which codification efforts have tried to eradicate statelessness.

1. A Coded Proscription against Withdrawal of Nationality

One codification effort has proscribed any state from denaturalizing its nationals. As early as 1906, a pan-American treaty established that a denaturalized ‘native’ could regain nationality after two years residency.54 Denaturalization was forbidden in a 1924 Resolution of the International Law Association (ILA) in Stockholm.55 The freedom of the state to enact and administer laws regarding nationality, however, was retained. In 1928, as a further example, an inter-American treaty required that each state party ‘shall apply its own law’ concerning nationality (Article 14).56 This freedom included the withdrawal of nationality. The ILC has more recently codified the customary norm to the effect that in the succession of states, a successor state has a duty not to withdraw nationality if the consequence is that an individual becomes stateless.57 In addition, a state is said to have an obligation not to withdraw nationality if the person concerned is habitually resident in the state’s territory or if the person has ‘an appropriate connection with a constituent unit of the predecessor state that has remained part of the predecessor state’ (Article 25(2)(a) and (b)).

2. Presumption of Nationality in the Succession of States

In the past, the stateless condition has arisen when one state conquers or annexes the territory of another. As a consequence, the ILC has proposed a set of rules that presumes nationality in a succeeding state for anyone whose habitual residence existed in the previous state’s territory.58 As an aside, however, the stateless condition also transpires if one’s state of nationality or of habitual residence physically dissolves due to environmental conditions. The thrust of the presumption of nationality has been to recognize the social circumstances of an individual rather than the formal conferral or lack of conferral of nationality by the succeeding state. The Commission quotes approvingly from JF Rezek in this regard: ‘the juridical relationship of nationality should not be based on formality or artifice, but on a real connection between the individual and the state.’59 James Crawford has especially focused upon the need for identifiable international law rules concerning the succession of states, particularly in circumstances of cession and conquest.60

The stateless condition seems to disappear on a reading of the ILC’s further proposed codification of customary norms. To take an example, the state succession articles assert that states have a duty to ‘take all appropriate measures to prevent persons who, on the date of the succession of states, had the nationality of the predecessor State’ but who would become stateless on succession (Article 4), ‘irrespective of the mode of acquisition of that nationality’ (Article 1). A state has a legal duty to ‘enact legislation on nationality and other connected issues arising in relation to the succession of states’ consistent with the presumption and other provisions of the codification (Article 6). The presumption includes a duty on the part of the state to ‘apprise’ persons concerned ‘of the effect of its legislation on their nationality’ (Article 6). Although a successor state might attribute nationality by requiring an individual to renounce her/his nationality in the former state, this requirement might not be applied if the person were rendered stateless (Article 9). Each state has a duty to ‘grant a right to opt for its nationality’ if a person has an ‘appropriate connection with that state’ (Article 11). If one lacks an ‘effective link with a state’, the state is not required to confer nationality unless the person would be stateless as a consequence of such a refusal (Article 19). If one lacks a nationality in a third state, a successor state has a duty to attribute nationality to an individual if the predecessor state had dissolved and if the individual had habitual residence, ‘an appropriate connection with a constituent unit of the predecessor state’ or was born in a third state but had her/his ‘last habitual residence’ in the territory of the predecessor state (Article 22). Conversely, if an individual lacks an ‘effective link’ with the predecessor state or its territory, the successor state need not attribute its own nationality to the individual unless the consequence were to render her/him stateless (Article 19).

3. Conflicts between Domestic Laws

During the early efforts to codify rules regarding statelessness, a great deal of attention was devoted to the clarification of conflicts of law rules. One of Paul Weis’ studies considered statelessness as primarily caused by such conflicts of domestic laws.61 Codified rules could guide the interpretation of conflicts situations, if not render a domestic law inoperative in a particular case. The proscription of discrimination or the arbitrary deprivation of nationality would exemplify such transcending coded rules.62 Laura van Waas has followed this stream of thought by attributing statelessness to textual gaps and contradictions in conflicts of nationality laws.63 Carol Batchelor’s several studies of statelessness have also concentrated upon the need to codify shared domestic rules.64

Conflicts of domestic laws have led to the stateless condition, for example, when an individual migrates to another’s territory and when the two states possess differing criteria of nationality, the one sanguinis (‘bloodline’, or today described as ‘parentage’) and the other soli (birth). If one state has conferred nationality based upon sanguinis and if the individual migrates to another state’s territory where birth has been legislated as basis of nationality, s/he would lose her/his nationality. The new state of residence could only recognize the place of birth (soli) as the criterion of nationality. The early response to the conflicts of domestic laws was to close this gap by clarifying the scope of preferred rules based upon soli and by institutionalizing enforcement mechanisms to that end on behalf of stateless persons.65

The codification of conflicts of domestic laws has especially assumed that an international rule could prevent a conflict of laws in the case of a woman who marries someone from another jurisdiction differing in the criterion of nationality.66 Such a rule has also been thought to resolve a woman’s stateless condition upon divorce. A similar attitude may be incumbent for a divorce of persons of the same sex. The International Law Association has explained in detail how the different criteria of domestic laws have caused women to be denaturalized or to remain stateless.67 As the UNHCR has also explained, ‘Women who have citizenship may end up living as stateless persons because the statelessness of their spouse or of their children imposes upon them all the attributes of statelessness itself.’68

The general approach in this context has been to urge states to adopt the same legislated criterion of nationality. The preferred criterion has been soli (place of birth). This codification effort seems to have been first initiated by a Committee of Experts established by the General Assembly of the League of Nations in 1924. The Committee proposed several treaties in order to require states to adopt a common criterion for the conferral of nationality. It was expected that this codification would eradicate statelessness to the extent at least that it arose from the conflicts of domestic laws.69 In a similar spirit, the Women’s Suffrage Association addressed statelessness in its 1923 and 1926 meetings.70 In 1926, the Kosusaiko Association (the Japanese branch of the International Law Association) passed a Resolution that aimed to prevent statelessness by adopting a common criterion of nationality. By 1930, an inter-American Committee of Experts proposed three treaties aiming to clarify the rules that override or at least guide states regarding nationality: the Montevideo Convention on the Nationality of Women (1933),71 the Montevideo Convention on the Rights and Duties of States (1933)72 and the Montevideo Convention on Nationality (1933).73 Article 6 of the last required that marriage not alter the nationality of a child, mother or husband. By the late 1930s, six more treaties were ready for signing and ratification.74 By the early 1950s three treaties, which will be examined further below in chapter four, section I, explicitly set out to reduce the stateless condition: the Convention Relating to the Status of Refugees (1954), the Convention Relating to the Status of Stateless Persons (1954) and the Convention on the Reduction of Statelessness (1961).75 According to the last of these, a signatory state party accepted the duty to confer nationality upon any person born in its territory if the person would otherwise be stateless.

4. Stateless Condition as a Legal Status

Codification has also posited a legal status for ‘stateless person’. Some states, such as Russia, have expressly enacted such a status in legislation. In 1936, the Institute of International Law at Brussels proposed that stateless persons be granted a legal status.76 During the 1950s a major effort was made to address the stateless condition, and to that end, the Convention Relating to the Status of Stateless Persons, which came into force in 1960, recognized the legal status of a stateless person.77

5. Nationality on Birth

A further example of the codification effort has been to require all state parties to a treaty to register infants born
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