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1. Why I Decided to Write This Book
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I graduated from law school in the mid-2000s. During law school, I wanted to go into criminal law, representing people who are accused of committing crimes. There were motions, trials, and appeals, and it all seemed so fast paced and exciting! Then came the 2008 economic downturn. I was admitted to the Bar in April, but by September, it became clear that finding a job was going to be very difficult. With my new wife and I both having significant student loans, my dream job morphed into, well, the kind of job that involved a weekly paycheck.

For two years, I floated around in the unstable and unsettling world of legal document review. Basically, a law firm would hire me at an hourly rate, with no benefits, and could let me go at any time, for any or no reason. And I do mean at any time. During one project, at 10:00 am we were told there would be 40 hours per week plus overtime, and by 2:00 pm, all the attorneys were told the project had ended and our services were no longer necessary. But when the projects came, they often came with 60 hour weeks (meaning 20 hours of overtime) and nice fat paychecks. Plus, I had no other options. Law firms all around the country were scaling back. So, I, along with a lot of seasoned attorneys, did this work for as long as I had to.

My big break came when I was hired by the Social Security Administration (SSA), a federal agency, as an Attorney Advisor in 2010, thanks to the American Recovery and Reinvestment Act. The job posting stated that I would be reviewing disability cases. I presumed this meant that Social Security had some sort of disability program, but I had never heard of it. I did a bit of research to understand the process. I wanted to learn how a person applies for disability, how to qualify, and how SSA determines whether a person is disabled.

From that time until the time when I left SSA over a decade later, I was involved in over 5,000 disability cases, writing or reviewing the ultimate decision for each case. I will save you from having to do the math. If there are 250 workdays in a year (and for me there were fewer, since federal employees get 11 holidays each year, and also a generous amount of sick and annual leave), in 10 years I would have served for around 2,500 workdays. This means I completed an average of two cases each day. Many of these cases had thousands of pages of medical evidence to review, and the average case included 600 to 800 pages of evidence. This evidence included bloodwork, imaging studies, doctor’s reports, mental health treatment notes, as well as highly repetitive and disorganized treatment notes from clinics associated with the United States Department of Veteran’s Affairs (the VA).

At this point, I hope you are thinking, “How could anyone possibly review that much detailed medical evidence and write or review a final agency decision in just four hours?” The answer is, poorly. I was excited to be a government lawyer engaged in the noble profession of public service. But the job I thought I was hired for was not the job I ended up doing.

SSA receives around two million applications each year for disability benefits. At one point during my career, more than a million people were waiting for a hearing with an Administrative Law Judge (ALJ). As a result, staff were told to go faster, write less, and spend less time on each case. But staff were also told to conduct a thorough review of all medical evidence, and then write a complete and legally sufficient decision that can withstand a legal challenge in Federal Court. Do you see the problem here?

SSA tells Congress they are conducting a fair, honest, and impartial review of applications for disability benefits. These are benefits that every worker who qualifies is entitled to after paying a Social Security tax for many years. When I started working as a lawyer, I was paying that tax too, but I never looked at my paystub closely enough to see what that tax was for. If you are an employee of a company, any company in the United States, look at your more recent paystub. Find the line that says OASDI. This is your Social Security tax. OASDI stands for Old-Age, Survivors, and Disability insurance. In other words, retirement, life insurance, and disability insurance. This means you too have paid into this system, even if you did not know you did.

Almost all of us are required to pay into the system. We get a job, we get a paycheck, and our employer’s payroll provider automatically withholds the tax money and sends it to SSA. Each year, millions of people find they are unable to work because of a physical injury, a chronic condition, a sudden accident, a mental health condition, or often a combination of these factors. Many people do not know they have been paying into a national insurance program that is supposed to be there for them, if at some point during their lives they need it. But it is there, and a lot of people need it!

Unfortunately, however, the system is not set up for the people who need it. The system is set up to appease members of Congress, advance the careers of SSA employees, provide people with lots of holidays and leave, and provide a federal pension at retirement. In other words, SSA, which is supposed to prioritize the taxpayers, doesn’t.

You deserve to know the truth. After you file your application for disability benefits, what really happens behind the scenes? How long does each person spend looking at your case? How much time is spent writing and reviewing the decision? What are the true motivations of SSA employees involved in this process? Does it help to have a lawyer representing you? Is the outcome of your case predetermined? What can you do to make things go more smoothly? Is there any hope of improving the process?

​​
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2. How I Hope You Will Use This Book
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This book is not intended to be a self-help guide. I do not encourage anyone to DIY the Social Security Disability process. As you will see, the rules and regulations governing the program are simply too extensive, confusing, and legalistic. You need to have a qualified, experienced representative who can lead you through the process. The material I will present throughout this book is not a substitute for such knowledge and experience. It is intended to be an introduction to the Social Security Disability process, while also telling you what I have observed, and what I know to be true, even if SSA would never admit to some of what I will discuss. I would like to note that the terms I use throughout this book are terms provided to me during SSA trainings, as well as terms I used throughout my career as an SSA employee.

I intend for this book to be read by claimants, anyone considering filing a claim, and friends or family of a claimant or potential claimant. Counselors, medical professionals, claimant representatives, and anyone who runs, works with, or volunteers for an organization that helps vulnerable persons within the United States may also find benefit from the guidance I will present in this book. Anyone who has a physical or mental health condition and sometimes finds it difficult to work or make ends meet may find the information helpful as well. In other words, this is a book for everyone living in the United States and paying taxes to the United States government. Even if you don’t work, this book is for you as well, since you are likely not working due to a physical or mental impairment, or a combination of impairments.

If you are a potential claimant: I recommend that you read this book, and then keep it to use as a reference as you move through the Social Security Disability process. You will want to refer back many times, re-reading sections that apply to where you are in the process. And of course, you need to find a representative. After reading this book, you will know more than almost all of your representative’s other clients. You will be able to present an informed case to your representative, and you will be able to ask relevant questions. You will be an active participant in the preparation and presentation of your case.

If you are a current claimant: How this book can help you depends on where you are in the process, and also whether you have had a representative along the way. Everything I said in the prior paragraph applies to you too. If you have a hearing scheduled, it isn’t too late to get a representative. You can even walk into your first hearing and tell the Judge you need more time to get a representative, and the Judge will most likely grant you one postponement for that purpose. If you received an unfavorable decision, you can hire a representative for the appeal, and some representatives will agree to step in at that point in the process with the hope of getting the case sent back for a new hearing. Don’t give up! Educate yourself and then speak with a representative about your options.

If you are a friend or family member of a claimant or potential claimant: This book will still be helpful to you, even if the claimant doesn’t read it. You can provide the claimant guidance, you can help get their medical records organized, and you can help the person find a good, caring representative. You can provide support for the claimant, and if you think the claimant cannot manage benefits in their own best interest, you could apply to serve as a “representative payee” who can help manage any benefits the claimant is awarded.

If you are a service provider or caregiver of a claimant or potential claimant, or if you run, work with, or volunteer for an organization that helps vulnerable persons: This book will help you speak to and relate to your patients/clients who may be Social Security Disability claimants. It will help you know what questions to ask your patient/client, and it will help you organize any records you keep for that person. These might be medical records, but they might also be reports of the person’s living situation. Knowing the challenges that your patient/client will face as a Social Security Disability claimant will help you understand what that person is going through and how you can help.

If you are a claimant representative: While you obviously know the Social Security Disability system and the five-step sequential evaluation process, I do think you will find some benefit from the remainder of the book. Most representatives have not worked in a hearing office, or at the Appeals Council, so I hope that I can provide you some insight regarding how the cases are prepared for the hearing, how the decisions are made, how the written decisions are crafted, who does what within the hearing office, and why each party acts the way they do. I am also hoping that you may recommend this book to your clients, because having better informed clients who are active participants in this process will allow you to be a more effective representative.
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​3. Understanding Social Security Disability
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The first thing you need to know is how the Social Security Administration (SSA) decides whether someone qualifies for disability benefits. This process is called the “five-step sequential evaluation process.” It is called this because there are officially five steps to the process. Although, as I will explain later, there are actually six or seven steps. Those steps are always considered in the same order. Social Security regulations define disability as the inability to engage in “substantial gainful activity” (SGA) due to a medical impairment (or impairments), which can be physical or mental, for a period of at least 12 continuous months. The impairment(s) can also be expected to result in death, although this is a far less common scenario (for example, advanced-stage cancer).

Finally, the impairment(s) can be “expected to last” for a period of 12 continuous months, but in practical terms, because it takes most claimants a full year to get through the Social Security Disability process, this is the same as asking whether the impairment has already lasted for 12 months. In other words, at the time the claimant files the application, the claimant may allege that the impairment is, at that point, “expected to last” for 12 months. However, by the time the case actually gets to a Judge, 12 months would have likely passed. At that point, the Judge is looking back and asking whether the impairment “has lasted” for a period of at least 12 continuous months. The key takeaway here is that you have to be impacted for a full 12 months to be considered disabled under SSA regulations. This is called the “duration requirement.”

Before we get into the five-step sequential evaluation process, we need to go over the two different Social Security Disability programs, because they are very different. The first program is an earned benefit. Some people might call this an “entitlement,” which I think is an excellent term because when you pay into a program your entire working life, you have certainly earned those benefits, and that means you are very much entitled to receive them. This program goes by many names, and I use them interchangeably throughout this book. This program is outlined in Title 2 of the Social Security Act, so I may call these “Title 2” benefits. I may also call them “disability insurance benefits” because these are part of an insurance program, which I will describe shortly. They may also be called “Social Security Disability Insurance” benefits, or SSDI.

Title 2 benefits are earned simply by working, either as an employee or as an independent contractor. In both circumstances, you will pay a tax called the OASDI tax, which stands for Old-Age, Survivors, and Disability Insurance. This tax is essentially an insurance premium for the OASDI program. Almost every worker in the United States must pay this tax. Currently, the employee’s portion of the OASDI tax is 6.2% of income, and the employer pays the same amount. Self-employed people do not have an employer, so they pay the entire 12.4%.

Some people will call this FICA, which stands for the Federal Insurance Contributions Act. However, FICA refers to the combined amount of both payroll taxes you see on your paystub: the OASDI tax and the Medicare tax. Currently, the employee’s portion of the Medicare tax is 1.45% of income, and the employer pays the same amount. Self-employed people do not have an employer, so they pay the entire 2.9%. This means that if you are self-employed, you will pay both shares of both taxes. This is called the self-employment tax, and the grand total is 15.3% of your income. And that’s in addition to your income tax! I will briefly discuss Medicare later. Medicare is a health insurance program that mostly serves people over the age of 65. However, a person found disabled and eligible for Title 2 benefits can become eligible for Medicare before age 65.

As you may already know, your OASDI tax payment covers you for retirement benefits. It also covers you for survivor’s benefits, which is basically life insurance for your spouse or minor children if you die before retirement age. Finally, your OASDI tax payment covers you for disability benefits. As I said, almost all workers pay the tax, and that money is set aside and managed by the SSA trust fund. The money is used to pay benefits to retirees, to the spouses and minor children of a worker who has died, and to disabled workers. As this book is about the disability program, I will only focus on this last group.

But what about people who never paid the OASDI tax, such as stay-at-home parents who are not earning an income? What about part time workers, young people, and recent immigrants who have not worked long enough to be insured? There is a second program, called Supplemental Security Income (SSI), which is outlined in Title 16 of the Social Security Act. Why did we go from Title 2 to Title 16? Congress passed the Social Security Act that created the SSDI program in 1935, but did not create the SSI program until 37 years later, in 1972. Congress created this program to address people who are not eligible for SSDI. Unlike SSDI, SSI is not an insurance program. You will not pay an SSI tax. Instead, SSI is funded from general revenues, which means regular federal income taxes.

The SSI program is for people who have minimal income and few assets. Some might call this a welfare program, but I don’t like that term because claimants must still qualify under the same standard of disability as for the Title 2 program. The difference is that for Title 2 benefits, the worker must be “insured,” which I will discuss more below, whereas for SSI, there is no insurance. However, the SSI program has very strict income and asset limits. Many applicants who think they are under these limits often discover they are not.

There are other key differences between the SSDI and SSI programs. SSDI carries a five month waiting period, during which you will not receive any benefits. This waiting period is common with insurance programs. It’s sometimes called an “elimination period.” For example, if you have a private short term or long term disability policy, you likely must wait a certain amount of time before you can receive benefits, even for a covered situation. SSDI is similar. This waiting period starts on the first day of the month following when you are found disabled, unless you are found disabled on the first day of a month.

Here is an example to show how the waiting period is calculated. Let’s say you were found disabled as of April 2nd. The five month clock would start on the first day of the next month, or May 1st. This means the waiting period would be May, June, July, August, and September, and you could receive your first monthly benefit payment (assuming you are found disabled and eligible for benefits) on October 1st. If, however, you are found disabled just one day earlier, on April 1st, then April counts as part of the waiting period. That means the waiting period would be April, May, June, July, and August, and your benefits could start on September 1st. Put more simply, only whole months are counted towards the five month waiting period. SSI has no waiting period, so you could get benefits on April 1st. But, if you are found disabled even the next day, April 2nd, you then must wait until the first day of the following month, May 1st, for your first benefit payment. However, SSI has very strict income and asset limits, and the benefits for SSI are much lower.

There is another key difference between SSDI and SSI regarding healthcare. People who are eligible for SSI are usually eligible for Medicaid, a health insurance program for people with low income that is financed by a combination of state and federal funding. The income and asset limitations for Medicaid are similar to those for SSI. On the other hand, for SSDI, there are no income or asset limitations, because SSDI is an earned benefit. This means that Jeff Bezos could apply for SSDI because he pays the OASDI tax just like everyone else does. I have seen doctors who earned well over $200,000 per year apply for SSDI after serious medical conditions forced them to stop practicing medicine. Because they had significant assets, they would not be eligible for SSI, or Medicaid, but they remain eligible for SSDI benefits. For SSDI recipients, Medicaid is usually off the table, but SSDI recipients are instead eligible for Medicare.

That’s right, some Medicare recipients are under age 65. Those Medicare recipients have been found disabled under the SSDI program. Eligibility for Medicare does not start until 30 months after the onset date of the disability, so you are on your own for medical care prior to that. However, Medicare will cover claims starting on the date of eligibility, even if you are found disabled after that time. For example, let’s say a Judge finally finds you to be disabled three years, or 36 months, after your disability began. But you became eligible for Medicare after just 30 months, meaning your Medicare eligibility actually started six months before the decision was issued finding you disabled. You have been eligible for Medicare for six months, and yet you have been paying out-of-pocket for medical care during that time.

In this situation, the claimant can submit eligible medical claims from those six months of eligibility and get reimbursed by Medicare. Having Medicare coverage is a significant benefit, and to some claimants, it’s even more valuable than the monthly disability benefit payments. Some claimants apply for SSDI benefits not even caring whether they get the actual monthly benefits, they just want Medicare coverage before age 65. For those claimants, going through this process is worth the hassle. But first, those claimants have to be found disabled using the five-step sequential evaluation process, which I will discuss in Part 2.

​​
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​To fully understand my insider perspective on the Social Security Disability system, you must first understand how SSA wants you to believe the process works, and why it very much does not work that way at all.

Every case starts when a person files an application for Social Security Disability benefits (SSDI, SSI, or both), either online, by calling Social Security’s 800 number, or by visiting a Social Security local field office and speaking to someone in person. Once this is done, another multi-stage process begins. Remember, this is the government, so there are a lot of abbreviations and processes.

There are multiple levels of review for a Social Security Disability case. The first level of review is at a state agency, usually the Department of Health in the claimant’s state of residence. The application claim forms (SSDI, SSI, or both) and any evidence the claimant has submitted are reviewed by a state agency reviewer. This is a state employee who typically has a college degree and who earns around $40,000 per year. When making the initial determination in your case, the state agency reviewer will consult your medical records, but will also review the findings and medical opinions from two other sources.

The first source is a doctor called the “state agency medical consultant.” You will never meet this doctor. This doctor will review all of your medical records and write a medical opinion regarding what you can do despite your impairments. This doctor may or may not have their own medical practice, and may or may not have substantial medical school loans. This person may be a new doctor (called a Resident), or may be a retired doctor who works part time reviewing Social Security cases. Whoever this doctor is, you can be sure the doctor’s only goal is to get through as many cases as possible, as fast as possible, because SSA pays a flat fee per case. This means the more cases the doctor reviews, the more that doctor will be paid. As you can see, this process prioritizes speed over accuracy, a theme that will occur throughout this book.

If you state that there are physical and mental health impairments that prevent you from working, there may be two state agency medical consultants reviewing your medical records. One will be a medical doctor that will provide an opinion regarding your physical capabilities, and the other will be a psychiatrist or psychologist who will provide an opinion regarding your mental capabilities.

The second source is a doctor called the “consultative examiner.” This is a doctor you will see in person. This will be a medical doctor if you say you cannot work due to physical impairments, or a psychiatrist or psychologist if you say you cannot work due to mental health impairments. If you allege inability to work due to both physical and mental health reasons, you will likely be sent to see two consultative examiners. Social Security will pay for these visits, and for any x-rays or other tests that these doctors perform. Again, SSA pays a flat fee per case, so these examinations will be very short. You can expect to spend around 10 minutes with a physical examiner and a little longer with a mental health examiner. After your visit, the consultative examiner will write a report describing what they saw and what they think you are capable of doing despite your impairments. This report will be sent to SSA, included in your medical record, and used to decide whether you are disabled.

Since these doctors get paid per case regardless of whether their opinions support an approval or a denial of your claim, this means they are impartial, right? Well, that depends on whether they want to keep reviewing Social Security Disability cases. If a doctor wants to keep getting assigned cases, the doctor needs to keep the state agency reviewing officials happy. As you will soon see, this means providing medical opinions that can be used to deny as many cases as possible.

Now let’s turn back to the state agency reviewer, the one who has a college degree but is neither a doctor nor a lawyer, but who nevertheless reviews medical records and decides if they are legally sufficient to support a finding of disability. At this initial level, this reviewer typically finds around 30% of applicants to be disabled. At this point in the process, claimants rarely have someone representing them. However, there are many types of impairments and many circumstances that are slam dunk cases for the claimant and easy approvals for the state agency. This may be the person you pictured in your mind the first time I said the word disabled. You may have pictured a person who was involved in a car accident and who now cannot work due to being paralyzed, or because that person now has a traumatic brain injury.

In reality, such severe circumstances represent a small percentage of Social Security Disability cases. Most people who apply for disability benefits have a back disorder, a knee or shoulder impairment, anxiety, depression, fibromyalgia, diabetes, or another chronic condition that is not nearly as black and white as the impairments discussed above. This is the reason that around 70% of cases the state agency reviewer sees at the initial level are not approved. But why not just approve the other cases so people can get the benefits they need? Why would the state agency care whether someone qualifies for Social Security Disability benefits?

States, unlike the federal government, cannot run a budget deficit, so they are constantly looking for ways to save money. One of the largest portions of any state budget is the Medicaid program. Being denied disability benefits often forces people to return to work, which causes them to earn too much to qualify for Medicaid.

The point is that the state agency is not a neutral party. When a person’s disability claim is denied at the initial level by the state agency reviewer, the state spends less on its Medicaid program. In my opinion, this means the state agency has a significant conflict of interest, which means it should not be involved in this process at all. Now you know the state agency reviewer is not as impartial as you thought. In fact, the opposite is true: there is a specific incentive to deny your claim.

This is why 70% of claims are denied at the initial level. The state politicians want to see most claims denied, so the state agency reviewing officials deny most claims. To do that, they need to have a medical opinion suggesting the claimant is not disabled to cite as the basis for denying the claim. The state agency medical consultant and consultative examiner doctors understand this, so they provide medical opinions suggesting that most people can work, and are therefore not disabled. These doctors provide the state agency reviewing officials with a steady supply of these opinions because they want to keep having cases sent their way for review. The doctors keep the state agency reviewing officials happy, which in turn keeps the state politicians happy. Everyone wins, except for the claimants.

The next level of review only applies in 40 of the 50 states. It is called reconsideration and it is a very similar procedure to the initial level of review. For this reason, over 95% of claims that get to the reconsideration level are denied, with the remainder involving new medical evidence that swayed the state agency reviewer. There are 10 states that bypass this level of review: Alabama, Alaska, parts of California, Colorado, Louisiana, Michigan, Missouri, New Hampshire, New York, and Pennsylvania. If you are in one of these states, after you receive the initial determination, your next step will be to appeal by asking for a hearing with a United States Administrative Law Judge (ALJ).

If your state includes the reconsideration level, you may be asked to see one or two more consultative examiners. Also, different state agency medical consultants and a different state level reviewer will review and decide the claim. However, the reviewers may very well be sitting in cubicles right next to each other, so this does not mean your case will receive any more of an honest and impartial review than it did during the initial review. The result is that for anyone not in one of the states listed above, a second denial at reconsideration is likely, and you will be headed to a hearing with an ALJ.

If the state reviewers are so biased, why does Social Security let them into the process? Well, if the state agency did not handle the first one or two levels of review, that would send a few million more cases each year to the hearing level, where an ALJ who works directly for SSA takes over the case. This would mean significantly expanding the size of SSA. Thousands more Judges would be needed, and possibly tens of thousands more support staff. The cost to the United States taxpayer would be tremendous. Members of Congress do not get elected by spending that kind of taxpayer money with no perceived benefit.

Of course, we are all paying for these services through state taxes, which come from a variety of sources. Oregon has an income tax and no sales tax. However, just across the bridge in Washington, it’s the opposite, with a large sales tax but no income tax. In most states, the tax system lies somewhere in the middle of these extremes. Most people are used to adding sales tax to each purchase, so we don’t notice an increase of a few cents at a time, like we do when federal taxes go up and our paychecks, therefore, go down.

This makes it much easier to shift these early levels of review to the states, who then have to help pay to administer the program. But as I said, the states have an interest in denying applications. So, the federal government is sending all of those cases to the states to do the initial and reconsideration reviews, but the states are then sending most of those cases back to the federal government. Cases are sent to the states, then back to the federal government, and tens of millions of dollars are spent in the process.

It would be more efficient to have one agency handle everything. Splitting the review duties between the state and federal governments costs a lot of money with no clear benefit. But none of us notice that this is happening, and that’s the whole point. Politicians like it that way because then they don’t need to justify the increasing costs of running the program.

As I said, most cases will eventually return to the federal level for a hearing with a United States Administrative Law Judge who works directly for SSA. I will delve into who those people are, how they are hired, and how the hearing level operates in Part 3. But first, I want you to understand that this is, ultimately, a legal process. In any legal proceeding, it is always a good idea to have a legal expert on your side. Therefore, I want to explain why you should not go any further in this process before you consult a representative. I do not benefit from you hiring a representative, but as you will see throughout this book, a representative is necessary to protect your rights, look out for your interests, and ensure the best possible outcome.
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Before we discuss the five-step sequential evaluation process or how the hearing level operates, we first need to discuss representation. After the initial and reconsideration (state agency) levels of review is when most people will hire a lawyer or non-attorney representative who is an expert on the Social Security Disability process. There are many reasons why someone typically hires an attorney at this point, not before, and not after.

The next step in the process involves an actual hearing with an Administrative Law Judge (ALJ). Most people, prior to this point, believe they are disabled. They think they will file a claim and quickly be approved. As discussed above, some people are approved by the state agency, but most are not. It can come as a real shock to be unable to work for an entire year because of serious medical impairments, only to be told your impairments are not significant and you can work a full time job.

This is an unpleasant surprise to most people, and it is also the first time they realize they are now in a fight with the United States government. They now realize the benefits they have paid for throughout their entire working lives are not automatic. They now realize that these benefits, which many people call entitlements, are something they are not automatically entitled to. They now realize this will be a long and exhausting process, and they need an expert on their side.

Fortunately, SSA does have a very supportive rule when it comes to getting a representative. You can hire a representative with no upfront fee! Hiring a representative is not required, and later I will discuss how ALJs treat claimants who are represented differently from claimants who are not. In Chapter 32, I will go through a complex example showing how having a representative can mean the difference between being approved and being denied benefits. But for now, the point is that claimants are not legal experts. The Social Security rules and regulations are extensive and complicated, and they change frequently. For this reason, every claimant is better off having an expert who is on their side, and who will fight for the best possible outcome.

Almost all Social Security Disability representatives get paid the same way. But to explain that, I first need to explain the difference between past due benefits and ongoing, monthly benefits. The best way to do this is with an example. Let’s say you applied for Title 16 benefits on January 1, 2018, alleging you became disabled on that same date. You are denied at the initial and reconsideration levels of review, so you hire a representative. You are then later approved on January 1, 2020, with your disability beginning on January 1, 2018.

You will receive ongoing SSI benefits every month from that point forward. But you will also receive SSI benefits for the two years when you were entitled to benefits but did not receive them (January 1, 2018, to January 1, 2020). Those are called “past due benefits” because they are for a period of time in the past, and you are now due to receive them because you have now been approved. Because those benefits are for a period of time in the past, the specific amount due is known. To make it simple, let’s say your monthly benefit amount is $1,000. This means the past due benefits, for 24 months, are $24,000.

A representative will only receive a portion of these past due benefits. The representative will not be given any of the ongoing, future monthly benefits. Even better, the representative will only receive a very specific and limited portion of those past due benefits. The representative is paid 25% of the past due benefits, capped at an amount set by Congress, currently $6,000. So, in our example, the past due benefits are $24,000, and 25% of that amount is exactly $6,000. That is the maximum amount the representative can earn, so if the past due benefits were any higher, the claimant would get 100% of the additional amount. If the past due benefits were only $20,000, the representative would only be able to get 25% of that lower amount, or $5,000. The other 75% of the past due benefits go to the claimant. In November 2022, the maximum fee a representative can earn will increase to $7,200. That is 25% of $28,800. If the past due benefits are less than this amount, the representative will receive 25%. If the past due benefits are more than this amount, the representative will receive the capped amount of $7,200.

The representative is paid directly by SSA from the claimant’s past due benefits, before that money is sent to the claimant. A portion of the past due amount is simply withheld and sent directly to the representative. This way the representative does not have to worry about the claimant not paying, and the claimant does not have to worry about their attorney trying to collect any fees from them. The representative is paid automatically. It’s a seamless way for the claimant to pay the representative.

All of this will be explained in a short document called a “fee agreement,” which the representative will present to a prospective client to review and sign. This is required if the representative wants to receive the 25% payment directly from SSA, and most representatives do. The requirements for fee agreements are very strict. When a Judge issues a favorable decision, the Judge must also review and approve the fee agreement to make sure it complies with those rules. If the fee agreement is not done correctly, it will not be approved. In that case, the representative will have to file a “fee petition” with SSA, justifying why there should be a fee even though the fee agreement was not approved. That is a drawn-out process that most representatives prefer to avoid. It is easier for everyone to have the fee agreement approved by the Judge.

Within the fee agreement, you may also see a clause about costs. In addition to the 25% fee from past due benefits, representatives can collect a minimal amount for costs


















PART 2: The Five-Step Sequential Evaluation Process
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