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INTRODUCTION

ON SEPTEMBER 25, 1981, MY FIRST DAY AS A UNITED STATES Supreme Court Justice, I walked up the steps to the Supreme Court for only the second time. Decades before, I had visited the Court with my husband, John, as a simple tourist while John was attending army training in neighboring Virginia. It was a Saturday and the Court was closed. I snapped a picture of John as he stood on the marble steps. I remember thinking that that was the closest I would ever get to the Supreme Court. I could not have fathomed that, years later, I would walk down those marble steps as a member of the Supreme Court and serve for nearly twenty-five years.

The Supreme Court Building is an awe-inspiring sight. Many a visitor each year is stopped in his or her tracks by the grandeur and solemnity of the white marble staircase and the soaring inscription on the Court’s façade, EQUAL JUSTICE UNDER LAW. An inspiring and profound image of permanence and continuity, the Court stands as a symbol of our commitment as a society to the rule of law. It stands for our Founding Fathers’ uniquely American vision of an independent judiciary, in which judges and the Court would stand alone, independent and not beholden to the will of political majorities in their interpretation of the laws and the Constitution.
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Chief Justice Warren Burger escorts Justice Sandra Day O’Connor down the front steps of the Supreme Court on the day of her investiture. (Photograph Credit itr.1)

Most people would say that the reasons for having the legislative and executive branches of government are obvious. After all, we need legislators to make the laws, and an executive to enforce them. The Framers of the Constitution created a powerful national government to reflect and implement popular will. With the revolution against monarchical rule fresh in mind, the Framers saw legislatures of elected representatives answerable to the people as “the heart and soul of any system of truly ‘republican’ government.”1 And while memories of King George III’s tyrannical reign fostered distrust of executive power, the Framers also recognized the need for a vigorous presidency rooted in the will of the people. Under the Articles of Confederation, a weak national government had struggled to provide for the country’s needs and speak for the people with a single voice.

But why did the Framers envision for the new government a judicial branch whose members, unlike those of the legislative and executive branches, would be unelected? And why was a federal judiciary necessary, given the extensive system of state courts in existence at the time of the Founding? Today, state courts can still decide nearly any issue of law and they still handle the bulk of the nation’s cases.

The Framers wished to create an independent federal judiciary because they knew that the new national political branches could not be left unchecked. Our congressmen and President serve as elected representatives. In that role, they are supposed to speak for and answer to the people. For that reason, the Framers did not rely on the political branches to protect minority groups with less popular, more marginal interests. And so they assigned federal courts primary responsibility in guarding against the overreaching and excesses of the political branches, recognizing the benefits of a judiciary that functions as an “outsider” to the system of majority will.

The majestic building on One First Street in our nation’s capital stands as a monument to our Founding Fathers’ vision. Erected across the street from the Capitol, and across town from the White House, the building stands as a physical testament to the Court’s status as an independent, coequal branch of government. The Supreme Court today regularly reviews the legality of laws passed by Congress and enforced by the executive branch. And from time to time, the Justices find themselves compelled by the law to strike down invalid government action by the political branches. The Court’s decisions today, though often the subject of public criticism, are followed and adhered to even by those who disagree. Indeed, the Court has withstood tests of its authority on matters as controversial as school desegregation in the 1950s and the conduct of the War on Terror in the first decade of this century.

I had the privilege of serving on the Supreme Court from 1981 until 2006, as it confronted issues running the gamut from states’ rights and race-based affirmative action to a defendant’s right to effective assistance of counsel. My colleagues and I always strove to reach the right answers, and I hope that we did. We were able to resolve tough questions in an atmosphere insulated as far as possible from political pressures.

In those years, I also grew accustomed to many things that facilitate the important role that the Supreme Court plays in our system of government. For instance, it went without saying that, at any given time, I had eight colleagues who were well trained in the law, committed to their jobs, and willing to spend years, even decades, as officers of the Court. It also went without saying that the Term followed a regular schedule, that we had personal chambers in which we could work, and that we had available clerk’s and reporter’s offices that ran like well-oiled machines. The staff at the Court are first-rate professionals, and I had my pick of wonderful, talented law clerks to assist in my chambers each year.

This was not always the case. Far from it. So many aspects of the Court were shaped and developed little by little, year by year, person by person. The Court was a daring, bold, but risky political experiment, and its beginnings were modest and uncertain. In reflecting on the Court’s humble early days, it is striking to note how dramatically the Court and its practices have evolved and how so much of that evolution was born of struggle and serendipity. I find it remarkable to reflect on how, for many decades of the Court’s early existence, so much of what we take for granted was steeped in uncertainty. The many Justices who have come and gone have made contributions—dramatic and subtle, renowned and lesser known—to not only the law, but the institution and its internal operations.

In this book, I hope to shed light on some of those transformations. This book offers snapshots of the people and events that reflect the Court’s evolution and journey.

From the array of characters who have served as Justices, to the law clerks who have aided them, the advocates who have argued before them, and the staff who have worked behind the scenes, the makeup of the community of the Court has changed dramatically. Just consider the criteria that Presidents have laid out for Supreme Court nominees. President George Washington was looking for men who were strong supporters of the Federalist cause and the Constitution, who had served in the Revolution, who were active in the political life of their states, and who had the blessing of well-known Federalists—the party that favored a strong national government. President Obama has stated that he looks for men and women with “a sharp and independent mind,” who understand “that justice isn’t about some abstract legal theory,” and who “identif[y] with people’s hopes and struggles as an essential ingredient for arriving at just decisions and outcomes.”2

The life of a Justice is very different, too. In 1791, Justice John Rutledge left the job less than two years into it because, frustrated by the Court’s lack of activity, he preferred to serve on a lower court, the South Carolina Court of Common Pleas. In the early days, it was also not unusual for Justices to leave the Court to assume or run for political office. Justice David Davis resigned in 1877 to take a seat in the Senate and Justice Charles Evan Hughes resigned in 1916 to run for President. (He returned to the Court in 1930.) Today, however, we are accustomed to having Justices serve out a full life tenure. And whereas the thought of seeing a woman Justice was hard to fathom until 1981, today we have three women sitting on the Supreme Court bench, left, right, and center.

In the early days, convincing good candidates that the job of a Justice was worthwhile was difficult. In the era of “circuit-riding,” Justices crisscrossed the country to preside over lower-court trials and appeals. Many Justices traveled up to ten thousand miles per year by horseback, stagecoach, and riverboat, enduring often hazardous conditions on the road.3 The Court did not even have a permanent home until 1935. In its early days, the Court moved from the Exchange Building in New York to the State House in Philadelphia to various short-term homes around Washington, D.C. Today, with no obligation to ride circuit, the Justices enjoy their impressive and comfortable quarters at One First Street.

The everyday operations and customs of the Court have evolved as well. The early Court had few cases on its docket. In the days of Chief Justice John Marshall, the Court often sat for cases for only six weeks.4 Today, the Supreme Court Term runs for nine months, from October each year through the following June. The Court’s role in picking the cases it hears has also changed dramatically. In the late nineteenth century, the Court’s docket was inundated with mandatory appeals—cases that the Justices were at least technically obliged to decide on the merits, regardless of their importance or the urgency for review. Today, the Court uses its discretion to select a small subset of cases from approximately eight thousand appeals, known as “petitions for certiorari,” filed each year.

Those who practice before the Supreme Court also face a very different scene. Early oral advocates were unconstrained by any time limitations, or indeed, any real rules of practice. When they presented their arguments, they were “heard in silence for hours, without being stopped or interrupted” by the Justices.5 High-style oratory inspired by Demosthenes and Cicero was in fashion and oral arguments could last for ten days.6 Today, oral advocates are strictly limited to thirty minutes of argument time per side. Classical oral exposition is discouraged, and advocates are lucky if they get more than two unbroken sentences out of their mouths before the Justices interject with difficult questions.

The Court’s dramatic evolution over time is humbling to review. In my nearly twenty-five years on the Supreme Court, I was always cognizant of how my tenure, lengthy as it was, was but one small part of a rich and unfolding tapestry. Each Justice plays merely a supporting role in the Court’s ongoing narrative, and each Justice’s experience is but a snapshot in time. I am reminded of this each time I walk through the Court and admire the succession of portraits—some famous, some less known—gracing its hallways. The Court as it exists today reflects the contributions of those who devoted their lives to it.

When I retired from the Court, I found myself increasingly being asked by people across the country and across the world for my “insider” perspective on the Court and its goings-on. Very often, the inquirer would have recently seen a newspaper editorial about a controversial case or read some supposed “tell-all” book on the Court. I would always answer that my years of service were a privilege, that I had great affection for my colleagues, and that the Justices strive to reach the right result in each case. I came to realize that what I wished to convey above all was my understanding of how the Court evolved, and how it represents so much more than what the day’s headlines can capture. It embodies the bold vision of the Framers of our Constitution, a triumph of the rule of law, and the culmination of the hard work, risks, and sacrifices of many people.

I wanted to write about aspects of the Court’s rich heritage that interested and inspired me. Hence this book. Only when we reflect on the Court’s journey as a whole can we truly appreciate the remarkable feat of our Founding Fathers and the remarkable accomplishments of our thriving federal judiciary.


LOOMING LARGE
Historic Intersections of the President and the Supreme Court
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THE ROLE OF THE JUDICIAL BRANCH IN OUR SYSTEM OF GOVERNMENT differs markedly from that of the executive branch. Each shoulders substantial powers and obligations under the Constitution. Whereas the Executive enforces the law, however, the Supreme Court interprets the law and has no power to command obedience or appropriate funds to enforce its orders. Whereas the President is elected by the people and serves for limited terms, federal judges are appointed by the President with the advice and consent of the Senate and serve for life. Whereas the Executive reflects the political will of the majority, the judiciary is designed to check assertions of power by the political branches. It thus comes as little surprise that throughout history, the Executive and the Supreme Court have intersected, overlapped, and even clashed.

A story is told that William Howard Taft once found himself stranded at a small country railroad station. Informed that the express train would stop only for a large group of passengers, Taft wired the conductor: “Stop at Hicksville. Large party waiting to catch train.” When the train stopped, Taft boarded, alone. He then turned to the confused conductor. “You can go on ahead,” he declared. “I am the large party.”

We laugh at that story because we remember that Mr. Taft, at his heaviest, tipped the scales at over three hundred pounds. But as the twenty-seventh President of the United States and the tenth Chief Justice of the United States, he also was the only person ever to have tipped the scales by holding both of those incredibly “large” offices—experiencing firsthand the responsibility of heading two of the most significant institutions in the free world. His time in these two roles put him on two different sides of the same constitutional coin.

Indeed, our remarkable Constitution recognizes the individual “largeness” of these governmental bodies while acknowledging that their relative strengths will at times coexist, at times collide, and nearly always manage to carry out the will of the majority while safeguarding the rights of the minority. A look at the dynamic between these two institutions speaks volumes about the genius of our Constitution.

TO FIND AN EXAMPLE of the judiciary and the presidency surviving the collision of two larger-than-life personalities, we need not travel very far into the early days of our republic. Second cousins John Marshall and Thomas Jefferson were anything but the kissing kind. Indeed, their relationship was privately nasty and publicly only slightly better. Their exchanges—well documented, but not well-mannered—planted the seeds for an all-out war over the proper role of the judiciary vis-à-vis the other branches of government, and set the trajectory of constitutional law as we know it today.

Jefferson almost was not our third president, coming to the post only after the House of Representatives broke an electoral tie vote in his race with Aaron Burr. Marshall almost was not our fourth Chief Justice, receiving the nomination from John Adams only after first choice John Jay declined reappointment. But once fate brought them to their respective positions of authority in 1801, Jefferson and Marshall came to blows in ways that put even today’s climate of political acrimony to shame.

Early in his administration, Jefferson attempted to have Marshall impeached. He accused him of “irregular and censurable” behavior.1 In Marshall’s hands, Jefferson lamented, “the law is nothing more than an ambiguous text, to be explained by his sophistry into any meaning which may subserve his personal malice.”2 He spoke vehemently of his bitter disappointment in his own appointees to the Supreme Court, calling them “lazy” and weak for not standing up to the “crafty chief judge.”3

Marshall, in turn, labeled Jefferson “totally unfit” for the presidency.4

Jefferson called the Chief Justice a man “of lax lounging manners … and a profound hypocrisy.”5 Over time, these two actors played out a rather hateful drama, rooted in personal animus and fundamental disagreement as to the proper role of government and the appropriate balance between the judicial and executive branches.

History teaches us that it was Marshall’s decision in Marbury v. Madison that permanently legitimated and strengthened the Supreme Court and that gave the Chief Justice his least obvious but perhaps greatest victory over the President. Many say that that case, which came to stand for the authority of the Court to review the acts of the political branches, might as well have been captioned Marshall v. Jefferson.

Here is what happened. In the watershed 1800 election, Marshall’s Federalist Party lost control of the executive and the legislative branches to Jefferson’s Republicans, and in an effort to retain some presence in government, the Federalists decided to pack the Court before they left office. President Adams appointed Marshall, then the secretary of state, as Chief Justice, and Congress passed a number of pieces of legislation to restructure the court system and provide the lame-duck Senate and outgoing President Adams with many new positions to fill. Adams filled them—or thought he did—through a series of midnight appointments.
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Portrait of Chief Justice John Marshall. (Photograph Credit 1.1)    Portrait of William Marbury. (Photograph Credit 1.2)

But Jefferson fought back. When he took office as President, he refused to deliver the commissions of some of the Adams appointees. When William Marbury, an appointed judge who didn’t get his commission, sought a court order compelling the administration to deliver his commission, the case made its way to the Supreme Court.

Chief Justice Marshall, to the surprise of many, denied the order that would have forced his nemesis Jefferson to issue the judicial commissions. That might have seemed like a victory for the new President.

But the “victory” that Marshall handed to Jefferson came with a silver lining for the Court and for himself. Marshall and the Court denied the order to grant Marbury’s commission on the grounds that the part of the Judiciary Act of 1789 that had given the Supreme Court the power to issue such orders was contrary to the Constitution.

Writing for a unanimous Court in 1803, Marshall declared “that courts, as well as other departments, are bound by [the Constitution]” and, more important, that it is “emphatically the province and duty of the judicial department” to say what the Constitution means.6

In one fell swoop, Marshall gave up a small power that Congress had conferred upon the Court and took in exchange an even larger, overarching power—to examine and decide the ultimate constitutionality of all acts of Congress that one challenged in Court. Despite the vehement disagreement of his cousin Thomas Jefferson, this bold assertion by John Marshall about the power of the Court has survived as the final and official answer to this day. Today, portraits of Marbury and Madison hang in the Justices’ private dining room in the Supreme Court—an ongoing reminder of how the Court established its role as a coequal branch.

The lessons to be learned from the story of Jefferson and Marshall are many. It is the story of a government that develops and evolves, that grows and changes, over time. It is the story of large institutions competing and accommodating and evolving in ways that may both amaze and alarm us. Perhaps even more significant, it is a story that begins a distinctively human thread that is woven throughout all of the Court’s history: The judiciary and the presidency are inhabited by real people, with real emotions, real foibles, and a very real—if sometimes conflicting—commitment to doing what is right.

A SECOND HISTORIC MOMENT of interaction between the presidency and the judiciary stars President Abraham Lincoln and Chief Justice Roger Brooke Taney. It represents one of the only times a sitting president has deliberately defied a direct court order.

In the early days of the Civil War, the fragile American nation faced serious threats from within. The Southern states had broken away, and European powers were poised to intervene, to divide the young nation permanently into Union and Confederacy. The war posed another sort of danger—a danger less obvious, perhaps, than columns of soldiers marching through the countryside but far more insidious to a nation “conceived in Liberty.” It was the danger that a government at war might use its extraordinary powers to stamp out political opposition. In April 1861, a trainload of Union soldiers passed through Baltimore en route to Washington, summoned to man the defensive fortifications around the capital. They were greeted by an angry mob of Southern sympathizers and had to fight their way across Baltimore to reach the station where their train to Washington was waiting. Later that night, local authorities who favored the South sabotaged the bridges and telegraph lines connecting Baltimore and Washington. Their story was that they feared the soldiers might return and seek revenge for the riot, but their actions endangered the Union by cutting off the two critical cities.

With Congress out of session, President Lincoln found himself alone in the capital with the rebel army closing in from the south and an apparent insurrection brewing to the north. Taking action as commander in chief, he directed local military leaders to secure the railroad line from Washington to Philadelphia, and allowed them to suspend “habeas corpus” in that pursuit. Sometimes called the “Great Writ,” habeas corpus is the relief that a prisoner requests from a court when they are seeking release from unlawful detention. Thus, by suspending the writ, Lincoln was effectively permitting the Union army to arrest civilians without a warrant, without probable cause, without a speedy jury trial—indeed, without any process at all. Mr. John Merryman, a member of the Maryland legislature who had been recruiting rebel soldiers, was arrested by a Union general under this scheme, and hauled off to Fort McHenry in Baltimore Harbor.

In those days, Justices of the Supreme Court were still “riding circuit”—literally riding their horses in circles around the country to sit as federal judges on lower courts in addition to their service on the Supreme Court. Accordingly, Merryman’s plea for relief from detention was directed at his local circuit judge, who happened to be Chief Justice Taney. Taney was no friend of Lincoln’s administration. Upon receiving Merryman’s plea, he ordered Merryman’s jailer at Fort McHenry to bring Merryman to the court, a command that is the essence of habeas corpus relief. (Habeas corpus literally translates as something like “present the body.”) The commander refused, sending Taney an aide instead with the message that the President had authorized the colonel to suspend the Great Writ.

Taney was livid. He wrote an incendiary decision, holding that it was for Congress, and only Congress, to suspend the writ of habeas corpus. The President’s job was only to see that the laws be “faithfully executed.”7 He could not change the nation’s laws to suit his interests, even in times of war.

Lincoln gave Taney no response until Congress reconvened a month later, on July 4. At that point, he let loose his own barrage of heated rhetoric, some of which still echoes to this day. Lincoln noted that the Confederacy had renounced the Constitution under which Taney had purported to invalidate the President’s actions and argued that, had he not acted when he did, Washington would have fallen into Southern hands and there would have been no Congress to respond to the rebellion. He famously asked: “Are all the laws, but one, to go unexecuted, and the government itself go to pieces, lest that one be violated?”8

In any event, Congress retroactively approved Lincoln’s decision to suspend the writ and Merryman was never released. Scholars remain divided on the question whether Lincoln had the power to act as he did under the Constitution’s “Suspension Clause,” which says only that habeas corpus shall not be suspended “except when in cases of rebellion or invasion the public safety may require it.” Because it appears in the part of the Constitution that deals with Congress’s powers, some say suspension is for Congress alone. On the other hand, because it appears to permit suspension “in cases of rebellion” and it is the President who never takes a recess and must always safeguard the nation as commander in chief, others say that Lincoln did only what the Constitution permits. This is not the place for me to offer my own views in that debate. Suffice it to say that Lincoln won the debate in his own day, especially because Congress itself eventually sided with him in March 1863. And to his immense credit, Lincoln did not use this express authorization from Congress to trample on the civil liberties that the writ of habeas corpus was meant to protect.

Recent historical studies have made clear that Lincoln never tried to suppress political dissent, and always understood that a democracy grows stronger by allowing the people to voice their opposition to government, even in the midst of war. He appreciated that the strength of the Union lay not only in force of arms but in the liberties that were guaranteed by the open, and sometimes heated, exchange of ideas. And he no doubt would have been pleased to know that, soon after his assassination and the conclusion of the war, his predictions that habeas corpus would quickly be reinstated came to pass. In his words, “what constitutes the bulwark of our own liberty and independence” is “not our frowning battlements, our bristling sea coasts, the guns of our war steamers, or the strength of our gallant and disciplined army,” but rather “the love of liberty” and “the preservation of the spirit which prizes liberty as the heritage of men, in all lands, everywhere.”9

In this way, what might otherwise be remembered as a clash between these two “large” historic figures can be seen as a moment of large respect for the rule of law by both the President and the Chief Justice. The constitutional debate sparked by Lincoln and Taney rages on even now. But we would do well to look beyond the conflict and to appreciate the character of the men behind the story. Their sincere, even if conflicting, examples of dedication to principle—and to the people of a struggling nation—loom large to this day.

A THIRD, WELL-KNOWN account of the intersection between the large scopes of influence of the judiciary and the presidency is found in the story of President Franklin D. Roosevelt’s Judiciary Reorganization Bill of 1937. Roosevelt’s bill, more commonly known as the “court-packing plan,” would have increased the number of Supreme Court Justices from nine to fifteen. Indeed, the current head count of nine is engraved neither in stone nor in the Constitution, and could very well have turned out differently had Roosevelt had his way.

President Roosevelt cited the heavy workload and advancing age of many of the Supreme Court’s then-sitting Justices to justify his proposed increase in ranks. However, historians have long focused on what is widely believed to be the real reason for his plan: According to accepted wisdom, Roosevelt was more than a little annoyed at the current Justices. The Court had been giving a thumbs-down to so much of his “New Deal” legislation—various economic programs targeted at redressing the aftermath of the Great Depression.

To be fair, Roosevelt wasn’t just imagining things. In the 140 years between 1790 and 1930, the Court had overruled only sixty acts of Congress. Yet during Roosevelt’s first term alone, 1933–37, the Court overruled twelve acts—and some of those were the President’s favorites! Among other laws, the Court struck down legislation including the National Industrial Recovery Act, the Railroad Retirement Act, and the Agricultural Adjustment Act. In fact, on the aptly named “Black Monday,” May 27, 1935, the Court struck down three pieces of legislation all at once. At that pace, President Roosevelt feared the Court would soon dismantle his New Deal reforms completely.

His clever proposal was to get Congress to pass a bill that would let him appoint a new Justice every time a Justice turned seventy years old. Coincidentally (or not), six members of the Court were over seventy at the time. The plan, in other words, would have ensured the President various changes in the makeup of the Court.

In the end, President Roosevelt’s court-packing plan failed to pass. The plan faced enormous public opposition because it was perceived as an effort to stack the Court with champions of his agenda and stifle its independence. A critical supporter of the legislation, moreover, Senate Majority Leader Joseph T. Robinson, unexpectedly died mere weeks into the Senate’s floor debate of the bill. The Senate voted to send the bill back to the Senate Judiciary Committee, and the bill was soon scrubbed of the provisions providing for additional Justices.

And so the Court survived what many viewed as one of the greatest crises of its history. It emerged larger in influence, if not in numbers, and more keenly aware of its sometimes tenuous, but always interesting, relationship with the presidency.

PERHAPS THE MOST SIGNIFICANT story to be told on this subject—at least in terms of the legal precedent with which it provided us—took place in April 1952, during the Korean War. It featured President Harry S. Truman, a steelworkers’ union, and Justice Robert Jackson. Justice Jackson had as a law clerk at the time a bright young lawyer by the name of William H. Rehnquist—the future Chief Justice.

At this critical time in the Korean War effort, the steel industry and the United Steelworkers Union had reached an impasse in their negotiations. A looming strike by more than six hundred thousand workers threatened to cripple the production of weapons and, in Truman’s eyes, endanger American troops serving in Korea. Ever sympathetic to the steelworkers, President Truman had worked for months to prevent the strike, and he turned to his advisers for counsel. The recommendation? To seize the steel mills, forcing the companies and labor to return to the bargaining table and management to retract what Truman viewed as “outrageous” demands for regulatory approval of significant price-per-ton increases. The President took the advice. Just hours before the scheduled strike, in an impromptu press conference, he stared into the camera and announced on national television that he would order his secretary of commerce, Charles Sawyer, to take over the mills and keep them running.

The President’s advisers, it turned out, had not counted on the courts entering the fray. Historical documents now tell us that they counseled him that the odds were low that the judiciary would involve itself in such a hot-button issue. They believed that the short-lived seizure would serve its designed purpose of nudging labor and management into more productive talks, and have no wider ramifications. What resulted was something much larger: an act that would forever impact the American presidency and a watershed Supreme Court decision defining the limits of presidential power.

It began with Judge David Pine of the U.S. District Court for the District of Columbia. Judge Pine, to the surprise of the administration—and even the steel companies’ own lawyers—declared the seizure unconstitutional, saying there was “utter and complete lack of authoritative support” for a President’s seizure of private businesses. The U.S. Court of Appeals for the D.C. Circuit then entered a stay.

Finally, the Supreme Court heard expedited arguments. The government emphasized that the President’s seizure was on sound historical footing, noting wartime government seizures of private
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