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				Never knew joy before you

				Haven’t known sorrow since you

				May our Bond forever be Brave

				Love you forever Wendy

			

		

	
		
			
			
				
					I prayed for freedom for twenty years, but received no answer until I prayed with my legs.

					—Frederick Douglass

				

			

		

	
		
		
			Opening Address

			As I assembled this book, a complex puzzle depicting the history of a powerful institution conniving with America’s omnipresent house guest, White Supremacy, police officers snatched another Black soul.

			On March 13, 2020, in Louisville, Kentucky, three White men, plainclothes police officers, exited an unmarked car minutes past midnight and prowled through darkness to an apartment’s front door. Inside, a Black woman, Breonna Taylor, and her boyfriend, a Black man, Kenneth Walker III, had settled into bed to watch a movie. The Louisville Metro Police Department was investigating Jamarcus Glover, who had dated Taylor off and on over a few years, for selling drugs from a house miles away. The police obtained a search warrant for Taylor’s apartment by lying to a judge, alleging that Glover had received suspicious packages there. Taylor had dozed off on her first day off after a string of twelve-hour shifts working as a hospital emergency room technician. Walker neared sleep too but banging on the front door jolted them both.

			“Who is it?” Taylor screamed.

			She and Walker heard no response.

			“Who is it?” Walker yelled multiple times.

			Nothing.

			As they stood at the end of the long hallway that led to the front door, Walker fetched his licensed handgun. The officers, meanwhile, unleashed a battering ram.

			Thump.

			Thump!

			THUMP!

			The front door burst off its hinges. Fearing that Glover was breaking in, Walker shot toward the door, aiming down to avoid killing the intruder. That round struck Sergeant Jonathan Mattingly’s thigh. Detective Brett Hankison returned fire into a window and sliding glass patio door, both shrouded by blinds. Detective Myles Cosgrove and Mattingly also sprayed gunfire inside. Bullets ripped through Taylor’s apartment and an adjacent one where a five-year-old child, a pregnant mother, and her boyfriend were slumbering. Taylor, radiantly brown-skinned and cherub-faced, lay on the floor, shot five times, coughing, gasping for air, bleeding.

			Her slaying, and the untold numbers of snatched souls whose deaths have echoed the same sorrow since slave ships crisscrossed the Atlantic, illustrate the depravity of America’s racial caste system—a racial hierarchy enforced through law, rules, and norms that confines the Black population into a subordinate legal, political, and social status, from womb to grave. Devaluation spanning four centuries empowers police, empowers anyone, to vent such violence. Comeuppance too infrequently punishes the hands that break Black skin.

			Police victims’ families who sue the cities that employ such homicidal officers may witness another way the legal system debases Black life. In wrongful death lawsuits, plaintiffs and defendants hire experts to calculate damages, and they can consider race. In a lead poisoning case concerning a Black male victim, for example, an expert can present calculations reflecting that Black men, on average, earn lower salaries. And courts have accepted them, breeding a perverse incentive where a transgressor, like a toxic waste dump company, should prefer Black targets because courts have recognized them as cheaper victims. Judges condone the appraisal of Black life as literally worth less. Yet, our past bequeathed us the makings of a much fairer present.

			In March 1875, the Republican Party relinquished control of a chamber of Congress for the first time since a mortar shot scintillated the sky above Fort Sumter in April 1861. For ten years after the Civil War’s close in 1865, Republican legislators, over the complaints of a Democratic Party dedicated to Black subjection, had converted the Constitution from slavery’s mercenary into a gatekeeper for liberty. The constitutional Trinity—the Thirteenth, Fourteenth, and Fifteenth Amendments—birthed then could have produced complete Black freedom. But a new racial caste system formed instead. And more than the presidency or Congress, the Supreme Court of the United States must be branded as the most indispensable ally of caste preservationists, those who establish as an objective the eternal primacy of the White population. The nine black robes have drained The Trinity of its transformational potential, constantly infusing caste preservationists with the special euphoria they experience when relishing triumphs that preserve their coveted White-over-Black world. This has left caste abolitionists, those who establish as an objective the destruction of the racial caste system, sullen with unfinished business.

			Our sweeping historical journey will stalk the interplay between caste abolitionists, the black robes, and caste preservationists. Whereas caste abolitionists have petitioned the justices to invest The Trinity with enough force to destroy the racial caste system, caste preservationists have insisted that it harbors only the most modest of ambitions. When calling upon the fuller range of legal instruments for complete emancipation that Congress created during Reconstruction, a period lasting from 1863 to 1877, caste abolitionists have frequently beheld justices ignoring their pleas. Caste preservationists have taken note and been emboldened in their pursuit and maintenance of castework—caste-producing and -sustaining laws, policies, and actions—believing, correctly, that the judiciary will likely allow their misdeeds. A cycle fueling Black despair.

			One cannot overstate the stakes. Unless The Trinity awakens, truly, for the first time, full liberation will never dethrone King Caste. Reform how the Supreme Court constructs the Constitution—in other words, what legal effect the Court gives constitutional language—or suffer inside the dungeon that caste built. The boulevard to Black salvation cuts through the Constitution and the Supreme Court.

			The Court stole The Trinity away from the cause of freedom, and Black folk paid for that heist. Still do, although they need not always. Ignorance of this theft prevents full comprehension of why the color line has proven stubborn. And ignorance about this renders one unarmed in the battle for racial progress. The Supreme Court chose the trail that culminates in Black suffering. The justices could have chosen another.

			This book narrates how the Court, for more than one hundred and fifty years, aided and abetted caste preservationists. Best positioned, as the Constitution’s final arbiter, to tug the nation into compliance with its purported principles, the Court instead helped a land betray its virtuous self-image. Repeatedly petitioned by Black folk with praying palms to make real the nation’s founding conceit—the God-created equality of all—the black robes colluded with the architects of caste. Discover how America reached this predicament, an endeavor that includes directions for how the nation might enter glory.

			When the Civil War concluded, Black folk had entertained lofty hopes. Follow me into our past.

		

	
		
		
			Part I

			 

		

	
		
		
			Prelude

			Welcome to the African Methodist Episcopal Church here in Raleigh, North Carolina, on September 29, 1865, and marvel as enthusiasm bubbles from more than a hundred of America’s four million neglected Black souls, and ricochets against the wooden walls.

			Back in April, a youthful-looking Union General Ulysses S. Grant and Confederate General Robert E. Lee with his thick white beard, sat ten feet apart in the parlor of a brick home in Virginia. Grant, in disheveled blue, expressed hope that both sides would soon abandon their rifles. In pristine gray, Lee replied that “the emancipation of the negroes would be no hindrance to the restoring of relations between the two sections of the country.” After handwriting a letter accepting Grant’s surrender terms, Lee shook his hand. By June, gunpowder aroma ceased spoiling the air, and the freedpeople marched about, expecting a legal system that once assessed them like mules to value them as it did White people. Emancipation, they prayed, sowed the death of enslavement and all species of racial caste systems.

			In late August, a call sounded that exhorted participation in the North Carolina Freedmen’s Convention held here now in this unremarkable, white-painted church. The delegates don handmade garments. Only a quarter are literate. And most speak in a dialect you can’t decipher. But let their hunger for undiluted freedom define them. One observer will later recall that “a new purpose to labor for their rights” spurs their attendance.

			James Walker Hood, the convention’s president, addresses the race’s gravest need. “[O]ur watchword is ‘equal rights before the law,’ ” proclaims from the pulpit the dark-skinned, wavy-haired reverend. What notes America must play to unlock “equal rights before the law” no one could forecast. Over the next century and a half many will obsess over solutions. In front of a plaster-of-Paris bust of Abraham Lincoln, Hood proposes his own.

			Hood demands both the right for Black people to testify in court to “defend our property and our rights” and the right to sit on juries. “It is the right of every man accused of any offence,” he says, “to be tried by a jury of his peers. I claim that the black man is my peer, and so I am not tried by my peers, unless there be one or more black men in the jury box.” He contends further that “the black man should have the right to carry his ballot to the ballot box.” As his speech closes, listen as applause saturates the church, from the carpeted first floor with padded pews that fit three hundred, up to the gallery for one hundred more.

			One man reads an address they wish to present to another gathering, one at the state capitol, where White men are convening to reconstitute the state’s government. “We most earnestly desire to have the disabilities under which we formerly labored removed,” the address declares, “and to have all the oppressive laws which make unjust discriminations on account of race or color wiped from the statutes of the State. We invoke your protection for the sanctity of our family relations. Is this asking too much?”

			

			—

			About two months later, Georgia’s provisional governor James Johnson shared nation-altering news. “The [Thirteenth] Amendment,” the governor wrote President Andrew Johnson on December 6, 1865, “has passed each branch of the legislature.” The New York Times’s front page blared, “THE CONSUMMATION! Slavery Forever Dead in the United States,” observing that the Thirteenth Amendment had become part of the Constitution.

			Abolitionists, for decades, slogged through American hypocrisy struggling to touch this destination. They initially assumed they could reach slaveowners through direct moral appeals. William Lloyd Garrison, a founder of the American Anti-Slavery Society, embodied that belief when vowing that through biblical teachings, America could ditch slavery for a nirvana free from race hatred. “There is power enough in the religion of Jesus Christ to melt down the most stubborn prejudices,” he swore, “to overthrow the highest walls of partition, to break the strongest caste, to improve and elevate the most degraded, to unite in fellowship the most hostile, and to equalize and bless all recipients.” Anti-abolitionist violence, literature bans, a gag rule that silenced petitions concerning slavery in the House of Representatives, and southerners’ devotion to slaveholding, swung the abolitionist pendulum away from individual moral persuasion and toward tactics to command the levers of national power to secure political goals. Abolitionists forsook the pulpit. They rushed the courthouse. Bombarded the statehouse. But only after internecine warfare would a nation founded on liberty feed it to all.

			The Thirteenth Amendment reads briskly. Split into two sections, the first states, “Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.” The second provides that “Congress shall have power to enforce this article by appropriate legislation.” Congress can only enact what the Constitution allows. In Article I, Section 8, the Constitution lists most of Congress’s enumerated powers, like the powers to maintain an army and a navy, tax, borrow money, regulate interstate and foreign commerce, coin money, establish Post Offices, and “to make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers.” The Thirteenth Amendment’s enforcement clause carried transformational potential, permitting Congress to legislate to ensure Black folk enjoyed the rights provided in Section 1. Those forty-three words, so sweet, so delicious, yet millions force-fed bondage relished their taste only in the afterlife.

			The Republican Party, far more supportive of Black rights than the pro-slavery Democrats, imagined the Thirteenth Amendment would stretch beyond ending bondage, and fence the freedpeople from incursions into their fundamental rights. Republican Illinois Congressman Ebon Ingersoll, for example, expected the amendment would “secure to the oppressed slave his natural and God-given rights.” Abolitionists argued that enslaved people lacked these rights because the law deemed them property. The new amendment denied state governments, reasoned New York attorney general J. H. Martindale, “a logical argument on which to rest the exclusion of the native-born black man from all the [rights] inherent to citizenship.” States could not degrade one “because he is black, any more than they have the constitutional right to classify and degrade white men.”

			In those days, legal thinkers separated rights among three different buckets—civil rights, political rights, and social rights. The right to enter contracts, the right to sue and be sued, the right to testify in court, the right to inherit, own, and convey property fell into the civil rights bucket. The right to vote went into the political rights bucket. And the social rights bucket involved questions like whether Black people could attend school with White children. Eat at a restaurant alongside White patrons. Marry interracially.

			The experiences of Carl Schurz, during a summer 1865 southern tour, indicated those forty-three words would not afford the freedmen equal access to the civil rights bucket.

			

			—

			Schurz, a German-born Union general whose long beard contrasted with his bookish circular spectacles, conversed with a thirtysomething-year-old White man who bellyached with a “resigned helplessness” about his plantation’s future. On a steamer carrying him south at the behest of President Johnson, who charged him with taking the post–Civil War temperature of the locals, Schurz implored the former Confederate officer to “make fair contracts with [the people he once owned] and set them to work as free laborers.” The man’s anger churned. “There was even a slight flurry of excitement in his voice,” Schurz recalled. “What? Contracts with those niggers? It would never work.” He told Schurz, “Niggers would not work unless compelled to. A free nigger was never good for anything.”

			This exchange exemplified Schurz’s experience. White southerners associated Black skin with slavery—a worldview mass-produced through a centuries-long assembly line of racist thought—and nothing could compel them to disjoin the connection. By the early 1800s, White Americans had demonstrated they viewed Black people as an outsider race. But to the extent that they considered Black people as lower beings, they typically attributed that inferiority to environmental factors that the race could overcome. Maybe. When Thomas Jefferson expressed in 1784, “I advance it…as a suspicion only, that the blacks, whether originally a distinct race, or made distinct by time and circumstances, are inferior to whites both in body and mind,” such extreme thinking had yet to permeate the mainstream.

			But as the nineteenth century plodded onward, abolitionists had developed increasingly persuasive arguments for emancipation, provoking slaveowners to answer with a vicious theory of Black inferiority to defend bondage. Slaveowners championed slavery’s supposed virtues, describing the African as, biologically, suited perfectly for enslavement and improved by it because proximity to Whiteness gifted him knowledge and culture unavailable to him in his former state of savagery. William Gilmore Simms, a writer and South Carolina politician, spoke for slaveowners when stating, “I do not believe that [the African] will ever be other than a slave, or that he was made to be otherwise; but that he is designed as an implement in the hand of civilization always.” Thomas R. R. Cobb, Georgia politician and lawyer, professed that an African’s “natural affections are not strong, and consequently he is cruel to his offspring, and suffers little by separation from them,” to rebut the charge that slavery unleashed monstrous pain. Society, in fact, needed to continue slavery for the interests of both Black and White since unshackling enslaved people would spark the race’s reversion to barbarism, imperiling White society. As Dr. Samuel A. Cartwright promised, “the negro must, from necessity, be the slave of man or the slave of Satan.”

			On his return north, Schurz advised Johnson that “although the freedman is no longer considered the property of the individual master, he is considered the slave of society, and all the independent state legislation will share the tendency to make him such.”

			Schurz spoke truth. Beginning in winter 1865, with slavery outlawed, southern states enacted Black Codes. The freedpeople, per the codes, could make contracts, sue, be sued, and testify in court, although some codes restricted their testimony to conflicts involving only Black parties. The rights curtailed, however, defined the codes. Most southern states legally compelled freedpeople to sign labor contracts that they could not breach without risking, oftentimes criminal, sanction. An implied right not to enter a contract coexists with the right to enter a contract, but the codes refused such liberties. Black folk, overwhelmingly illiterate, would often sign one-sided contracts whose few beneficial terms they struggled to enforce in hostile courts. The Union freed Black folk, but the dilemma of race persisted. Despite those forty-three words, the ghoul that the North Carolina Freedmen’s Convention feared most had risen—caste preservationists debuted a new caste system.

			Those seeking civil equality for the freedpeople needed a sharper blade.

			

			—

			On December 4, 1865, the first day of the 39th Congress’s first session, Republican Pennsylvania congressman Thaddeus Stevens paced toward the South Wing of the U.S. Capitol, shouldering the hopes of Black Americans.

			Months before, Stevens feared President Johnson was pursuing a Reconstruction program that would readmit Confederate states to the Union without them exorcising the demon that animated secession. Stevens had articulated his dismay in a Lancaster, Pennsylvania, speech. “The whole fabric of southern society must be changed,” the seventy-four-year-old caste abolitionist with blue sunken eyes told an audience in September 1865. “The Southern States have been despotisms, not governments of the people. It is impossible that any practical equality of rights can exist where a few thousand men monopolize the whole landed property.” He, and other Radical Republicans, the party faction he led that once demanded a prompt end to slavery, committed themselves to clothing the freedmen in the same citizenship that White folk wore.

			Many colleagues shared his desire to wrestle the administration of Reconstruction from President Johnson, start congressional Reconstruction, and restore self-government in the South under leadership that accepted the civil equality of the freedpeople. Below the House Chamber’s stained glass skylight, Stevens pushed for a committee of fifteen congressmen and senators “who shall inquire into the condition of the States which formed the so-called confederate States of America.” Stevens joined that committee, which formed nine days later, and it would soon draft an amendment to secure in the Constitution the conditions of the North’s victory.

			The Senate Judiciary Committee, during this time, focused on burning equality principles into federal law. Committee chairman Lyman Trumbull, Illinois Republican, authored a bill to protect “fundamental rights belonging to every man as a free man.” Nearly the entire Republican Party, which occupied about 70 percent of congressional seats, voted for it. President Johnson vetoed it, however, considering it an unfair racial handout. On April 9, Congress overrode his veto, enacting, under the Thirteenth Amendment’s second section, the Civil Rights Act of 1866.

			

			—

			Stevens’s joint committee, meanwhile, rededicated itself to proposing an amendment. Champions of this endeavor wanted to engrave the 1866 Act into the Constitution. Angst coursed through Republicans—maybe the Supreme Court would rule that the new amendment never empowered Congress to pass the act and pronounce it unconstitutional. Should the Democrats recapture Congress, moreover, they could dismantle it legislatively. If Americans enshrined the act in the Constitution, only a repeal could annul their production. Republicans, though, anticipated failure, having previously stumbled in devising a proposal two-thirds of both houses of Congress supported.

			On May 8, 1866, Stevens presented to the House the joint committee’s five-sectioned amendment proposal that built on abolitionist thinking. The first section stated, “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the state wherein they reside. No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.” The fifth granted Congress the “power to enforce, by appropriate legislation, the provisions of this article.”

			“Our fathers,” Stevens stated, “had been compelled to postpone the principles of their great Declaration [of Independence] and wait for their full establishment till a more propitious time. That time ought to be present now.”

			As the congressmen watched from their ornate oak desks and chairs, Stevens said, “the Constitution limits only the action of Congress and is not a limitation on the States. This amendment [fixes] that defect and allows Congress to correct the unjust legislation of the States, so far that the law which operates upon one man shall operate equally upon all. Whatever law punishes a white man for a crime shall punish the black man precisely in the same way and to the same degree.” This new proposal would cure the illness ailing southern states, Stevens argued, where “different degrees of punishment are inflicted, not on account of the magnitude of the crime, but according to the color of the skin.” He championed the proposal because “unless the Constitution should restrain them those States will all, I fear, keep up this discrimination, and crush to death the hated freedmen.”

			With representatives from the disloyal states still unseated in Congress, New Jersey Democrat Andrew Jackson Rogers articulated their perspective. “I want it distinctly understood that the American people believe that this Government was made for white men and white women,” the caste preservationist declared. “They do not believe, nor can you make them believe—the edict of God Almighty is stamped against it—that there is a social equality between the black race and the white.” The amendment proposal prevailed anyway, and two years later, on July 28, 1868, Secretary of State William H. Seward certified the Fourteenth Amendment’s ratification.

			Before this amendment, Congress could not enact legislation to counteract civil rights deprivations committed by states. The Constitutional Convention delegates who met during summer 1787 set out to structure a floundering nation’s underdeveloped democracy. The document they created transformed a feckless confederation of thirteen separate mini-republics into a nation of thirteen states under a strong, central federal government, but one whose power was limited by that same document. Those most supportive of a strong federal government convinced the reticent to endorse the Constitution by agreeing to reserve to the states a wide array of powers.

			The delegates, therefore, chose not to explicitly grant Congress the authority to act as the custodian of the civil rights bucket. They believed nature, they believed God, granted such basic rights, and allowed the duty to protect them to reside with the states. Already in existence before the Constitution arrived, state governments often did in their constitutions. The 1776 Pennsylvania constitution provided that “no man…can be compelled to attend any religious worship,” for example. The first ten amendments, the Bill of Rights, operated against federal, not state, intrusion. Simply put, the states safeguarded the civil rights bucket on behalf of their citizens. Southern leaders, however, had long exhibited zeal to invade Black people’s buckets.

			The Fourteenth Amendment, consequently, reimagined the relationship between the federal government and the states, promoting the former over the latter. Once the federal Constitution could protect civil rights from state infringement, Congress could pass laws enforcing those rights, and Americans could sue in federal court to prevent states from denying them. Per the Republicans who championed it, the Fourteenth Amendment consolidated power in Washington, D.C. Turned the guardianship of civil rights into a national obligation. Strangled the conception that the state could narrow, based on race, an individual’s rights. Crushed the South’s states’ rights theory of government.

			Two weeks after the Fourteenth Amendment’s ratification, the remains of Thaddeus Stevens lay in state in the Capitol Rotunda. Caste preservationists danced, with one newspaper editor penning, “The prayers of the righteous have at last removed the Congressional curse!” Stevens wanted the Fourteenth Amendment to enfranchise Black men but settled for the achievable. The amendment charged the federal government with protecting civil equality. Without the ballot, though, could freedpeople protect themselves?

			

			—

			Two years later, on May 19, 1870, from the first-floor cast iron balcony of the six-story Gilmore House, one of Baltimore’s finest hotels, Frederick Douglass, in his early fifties, addressed the largest celebration of Black rights in the nation’s nearly-one-hundred-year history. A parade of distinguished guests, Union soldiers, musicians, and regular folk promenaded through the red, white, and blue adorned streets to Monument Square, the center of the city’s civic life. From Boston to Detroit to St. Louis, Black folk and their allies rejoiced in ornate processions, but Baltimore hosted the grandest affair. Douglass returned to Maryland where he once endured bondage to celebrate what he fathomed lifted Black people to full equality—the Fifteenth Amendment.

			A sea of joyous faces blasted energy into the festivities as he began his speech. Before entertaining his stirring words, let’s revisit the history that begot this moment.

			

			—

			The original Constitution counted enslaved people as three-fifths of a person. The Thirteenth Amendment invalidated the three-fifths clause, meaning the Constitution would recognize the freedpeople as full persons, boosting the number of southern House seats and Electoral College votes. If the former Confederacy prevented Black men from voting, emancipation perversely would have fattened secessionists’ political strength. Congressional Republicans forced the seceding states to enfranchise Black men as a precondition to reentering the Union, but they doubted the honor code would forever stem the South from reverting the voting booth to a White man’s space.

			On January 1, 1861, only four of the thirty-four states, Vermont, New Hampshire, Massachusetts, and New York, permitted Black suffrage, and fewer than three thousand Black men could call themselves voters. Nothing sank a political career faster, at the time, than championing Black enfranchisement. The war and its aftermath, however, rearranged many Republican politicians’ political convictions, melting this frostiness toward political equality. By 1866, the Radicals sought to curb national disputes regarding Black suffrage through a constitutional amendment. But such idealism trembled before a chilling reality—northern White voters, whenever Black voting rights appeared on referenda, slammed the door on the idea. Republican politicians hesitated to tout a political loser.

			During the 1868 national election, the Republican Party united behind requiring suffrage rights for Black men in the South while, in the North, supporting putting Black voting rights on statewide referenda, an incoherent although ultimately popular position. Yet, after the party’s electoral triumphs, congressional Republicans worked on another amendment. Black men, they concluded, had proven worthy of the ballot. They shone on the battlefield and inside the precinct. Many would have nodded alongside Schurz as he promoted Black male suffrage when telling President Johnson, “While the Southern white fought against the Union, the negro did all he could to aid it; while the Southern white sees in the national government his conqueror, the negro sees in it his protector; while the white owes to the National debt his defeat, the negro owes to it his deliverance; while the white considers himself robbed and ruined by the emancipation of the slaves, the negro finds it the assurance of future prosperity and happiness.”

			More crucially, election results showed Republicans they lacked a southern pulse without its Black heartbeat. Particularly worrisome, in Louisiana, where Black men constituted a registered voting majority, Republican presidential nominee Ulysses Grant received less than 30 percent of the vote. White paramilitary groups had exhaled murder and terrorism to produce a White electorate. Spurred by interests in both justice and party, Republicans agreed on a two-sectioned amendment with a first section of thirty-four words: “The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude.” Section 2 empowered Congress to enforce the first “by appropriate legislation.”

			Maryland’s Democratic governor, Oden Bowie, implored the state legislature to reject the amendment. His criticisms, rooted in states’ rights logic, observed that since the nation’s inception, states could set voter qualifications. For example, states had once limited voting to landholders. The proposed amendment deprived Maryland, Bowie argued, “of the power of shaping her own internal polity.” He also cautioned against awarding the ballot to “a class of persons whose previous condition renders them wholly unfit, at present, for the intelligent exercise of so delicate and valuable a privilege.”

			With the phrase “at present,” Bowie left possible that Black folk could one day evolve, an idea landing on the more egalitarian side of the caste preservationist thought spectrum. The spectrum’s other and more populous side jibed with New York Democratic congressman John Winthrop Chanler, who said, “Black democracy does not exist. The Black race have never asserted and maintained their inalienable right to be a people, anywhere, or at any time.” Caste preservationists favored a herrenvolk democracy which blesses the ruling race with democratic rights and smites the ruled race with tyranny. As Alabama politician William L. Yancey told a Boston gathering in 1860, “Your fathers and my fathers built this government on two ideas: the first is that the white race is the citizen, and the master race, and the white man is the equal of every other white man. The second idea is that the Negro is the inferior race.”

			Maryland’s state legislature unanimously rejected the amendment. But when Iowa, on February 3, 1870, ratified it, the Constitution received the Fifteenth Amendment.

			

			—

			That was the history, and beneath the clear skies, Douglass, with a more-white-than-black lion’s mane, told the raucous audience for “the last thirty years [I have] often appeared before the people as a slave, sometimes as a fugitive slave, but always in behalf of the slave. But to-day, [I am] permitted to appear before them as an American citizen. How great the change.”

			The Thirteenth Amendment extinguished slavery. He thought. The Fourteenth sealed his citizenship and civil equality. He thought. Not until the Fifteenth Amendment, though, did Douglass feel fully welcomed into the American family.

			“Thirty-five years ago,” Douglass said, “[I] was working as a slave in Talbot County and looked forward even then that there would some time come a day when not a fetter should clank or a whip crack over the backs of his fellow men. That day has come at last.” Douglass had gained worldwide acclaim for his antislavery prose. He spoke that day as if constitutional amendments had rendered obsolete his abolitionism, first of slavery and now of caste, five years after the war. “The Fifteenth Amendment,” Douglass said, “means that hereafter the black man is to have no excuse for ignorance, poverty or destitution. Our excuse for such in the past is swept away from us by the Fifteenth Amendment.”

			Four years earlier, Douglass and a group of leading Black men had interviewed President Johnson. Please, they implored, support Black male enfranchisement. He replied no. Douglass left disenchanted, expecting that Johnson’s opposition “will commence a war of races.” Now, Douglass boasted, “We have a future; everything is possible to us.”

			

			—

			Maintaining a caste system hinges on White folk commanding the levers of power and prizing their racial interests. In his infamous 1861 “Cornerstone Speech,” Alexander H. Stephens, vice president of the Confederacy, announced that this new government emerged from the principle that “all the white race, however high or low, rich or poor, are equal in the eyes of the law. Not so with the Negro. Subordination is his place.” The Trinity threatened such thinking.

			America, citing its Constitution, depicts itself as a model democracy for guaranteeing liberty. How did caste preservationists, despite The Trinity, reconstitute a racial caste system?

			The ensuing pages will trace crimes and controversies, introduce advocates and adversaries, and narrate the stories of Supreme Court cases that tested schemes of racial domination. The Their in Their Accomplices Wore Robes refers to the caste preservationists whose actions propel this story. The other characters, from caste abolitionists to Supreme Court justices, orbit the caste preservationist star.

			Come to our journey’s first leg, 1870s West Virginia.

		

	
		
		
			First Leg:

			The Trinity Conception

			West Virginia’s second capitol, in downtown Charleston, an Italianate building with Romanesque flourishes, provided coal country architecture fit for Milan. Within its three stories, in February 1873, the Democrat-dominated legislature debated a bill that would help sculpt a post-slavery racial caste system.

			Separating from Virginia, a split nearly a century in the making, West Virginia became the thirty-fifth state in June 1863, remaining loyal to the Union. The Republican Party had controlled West Virginia politics since its genesis. Ahead of the 1870 elections, a contingent of West Virginia Democrats asked Delaware Democratic senator Willard Saulsbury how the party could attract Black voters, less than 5 percent of the state’s voting population. Saulsbury cautioned that the time remaining until the election seemed “too short to pull the wool over their eyes.” He advocated they scream “White man’s party” instead because enough “ignorant white men” populated the state “who would [normally] vote the Republican ticket that we can get to vote ours.” It worked, and in January 1872, West Virginia held a convention to write a new constitution. Inside a small, run-down Charleston church, seventy-eight delegates, sixty-six of them Democrats, huddled. The most conservative Democrats favored a constitution that restricted Black rights. One Democratic delegate, George Orrick Davenport, a volunteer Union soldier, joined his party’s larger contingent, moderates who opposed a constitution that undergirded a racial caste system.

			A year later, that strain of anti-Black animus endured and inspired discussion about a White-male-only jury law. The bill appeared destined for history’s dustbin—its opponents denounced it as violative of the state constitution. Davenport, also a member of the legislature’s lower house, expressed that the constitution he had helped write prohibited such racial exclusion. “If the [state] Constitution don’t protect citizens from class legislation,” Davenport contended during open debate, “he was sorry that he had been a member of the Convention that framed it and was furthermore sorry that he had voted for it.”

			Even though he “was as much opposed to [Black jurors] as anybody,” the former Army lieutenant believed the 1866 Civil Rights Act, which Congress, in May 1870, reenacted under the Fourteenth Amendment’s enforcement clause, “provides there shall be no distinction on this question.” Davenport “didn’t want to force negroes on juries but thought that under the laws of the United States, they had rights there, and we had no right to debar them.” Many White folk shared similar misgivings. In July 1865, Ohio Republican congressman James Garfield confessed privately that he harbored “a strong feeling of repugnance when I think of the negro being made our political equal and I would be glad if they could be colonized, sent to heaven, or got rid of in any decent way…. But colonization has proved a hopeless failure everywhere.” And thus men like Davenport held their nose and downed their gruel.

			After a long day of debating the bill, Davenport, a slender-faced White man with full dark hair and a mustache, sat in a barber’s chair. As Black men waited on him, he remarked, “Well, if you niggers know how much I have done for you today, you would wait on me for nothing.” Caste preservationists, though, resuscitated the bill. The Charleston Courier advised readers that “it was hardly consistent to provide for securing intelligent jurors…and then flood the jury boxes with ignorance by admitting negroes indiscriminately.”

			On February 19, 1873, rancorous debate erupted in the capitol. Representative John J. Thompson commanded the floor and offered his worldview to his colleagues, elbowing them toward the realm of racial subordination.

			“Mr. Speaker,” he said, “I want it understood that I am opposed to nigger jurors. I will never consent to make them the equal of the white man. I have many reasons for my position; the most important of which is because a nigger is a nigger…. For my part, sir, I would rather have no juries at all than to force white men to sit with them.”

			Representative W. H. Reynolds, in opposition, urged his colleagues to accompany him to the enlightened world. “The doctrine that all men are created equally free has been lifelong with me. I have always believed it and have always maintained it. It is but simply justice, and I propose to stand by it to the last.”

			These worldviews routed West Virginia toward rival destinations—White-over-Black racial dominance or coequal governance. On March 12, 1873, the legislature limited jury service to “all white male persons, who are twenty-one years of age, and not over sixty, and who are citizens of this state.” Caste preservationism triumphed.

			Because of the state’s poverty, White West Virginians especially cherished the racial caste system. Many poor White people constructed their identity on their supposed superiority over “the nigger.” Laws like this one diverted their attention away from a bitter truth—a common oppressor, White men who hoarded a nation’s wealth, subjugated the Black folk and the poor White man alike. White Supremacy, evil but ingenious, convinced the poor White man to fixate on cultivating anti-Black hate rather than love for economic self-interest. Henry Wise, pre–Civil War Virginia governor, explained that convincing poor White people of their equality with their economic betters hinged on the caste system. “Break down slavery,” he insisted, “and you would with the same blow destroy the great democratic principle of equality among men.”

			Since West Virginia never seceded, its Reconstruction proceeded as it did in Maryland, Delaware, and Kentucky, loyal border states. Beyond the ending-slavery requirement, minimal federal intervention encumbered those states. That hands-off approach, and a small Black population, enabled the Democratic Party’s quick ascent in West Virginia. Just four of the eleven southern states, Tennessee, Virginia, North Carolina, and Georgia, had returned to Democratic hands when West Virginia passed its jury discrimination law. Meanwhile, the Republican-led southern states, particularly ones with large Black populations, like South Carolina, Mississippi, and Alabama, elected Black men to statehouses that enacted some fairly egalitarian laws.

			But White southerners were salivating to reclaim the crown. The Supreme Court upholding West Virginia’s jury law would suggest that caste preservationists could install legislation that expunged Black people from other facets of civic life too. The Civil War and Reconstruction had destroyed the slave system. Caste preservationists needed an answer: “Can we implement laws that explicitly deny black people rights in order to water a new fountain of oppression?”

			During the state’s constitutional convention in 1872, Black citizens had petitioned for a provision that would specifically enable Black jury service. The convention’s chairman waved them off. The new constitution, he vowed, would prohibit race distinctions. After the passage of the jury discrimination law, at least two options presented themselves to its foes who believed it violated The Trinity. Sue the state, arguing that the Constitution barred it, or wait until a Black criminal defendant raised the issue at trial, a scenario requiring a crime.

			

			—

			Stand alongside me, on April 17, 1872, in the upstairs back room of a two-level wooden frame house in Wheeling, West Virginia. The Ohio River severs this city in two. Taylor Strauder, his wife, Annie, and her nine-year-old daughter from a previous marriage, Fannie Green, live in the more populous area, which cradles the river’s coastline, with the Appalachian Mountains looming in the eastern sky. Spot the bed, lounge, and rocking chair in front of the fireplace. Notice, on the hearth, that tool normally stored downstairs to chop wood. A hatchet.

			Strauder is leaving their home this night after Annie asked him to buy yeast. He enters the nearby Miller’s Saloon instead. In the back room, the biracial carpenter sees a Black man named Elijah Pullins.

			“You damned son of a bitch, you better go home,” Pullins taunts, among dominoes-playing patrons. “I suspect there is someone in bed with your wife now.”

			Strauder, formerly enslaved in Augusta County, Virginia, doesn’t respond. Such cuckold quips often flew in his direction, especially from Pullins.

			When Strauder returns home, he opens the front door and swears he sees a White man fleeing through the back door. He confronts Annie, but she denies the accusation, inciting a fight. The two wedded in June 1871, and trouble defined their relationship. He would insist she cheated on him. She had him arrested for threatening her life once, but they reconciled. They always reconciled. This latest tempest stretches into the wee hours of the morning but relents enough for them to sleep on that bed.

			The next morning, Annie wakes up and sits in the rocking chair. Strauder, preparing for work, plops on the lounge, awakening Fannie, asleep under the covers. The couple refresh their quarreling.

			He asks Annie, “Where are my shoes?”

			“I suppose they are where you put them last night.”

			Nearby, Lucinda Thomas prepares her two small children for Annie, her older sister, to babysit this rainy morning. Lucinda reaches her sister’s home at about thirty past six, enters the door, steps in a few paces, and a macabre scene freezes her. Annie seated in a rocking chair. Her head collapsed into her chest and resting on her right arm. A stream of blood rushing down her temple, over her eyes, running off the cliff of her nose, diving onto the floor, and splashing into an expanding crimson pond. About three feet away rests the hatchet with coagulated blood gluing Annie’s hair to its hammer side.

			Lucinda hurries to the house of the local justice of the peace, Robert Gillespie, who tells her to alert Officer Robert Junkins at his home while he scurries to the crime scene.

			Let’s mix with the crowd gathering outside the Strauder home. See those twelve White men entering? The ones who look like regular citizens? They will serve on the coroner’s jury, which determines cause of death. Gillespie directed the police to summon them. Despite The Trinity, the officers selected only White men. Black men account for 40 percent of the county’s male population.

			Many have crusaded for the principle that America must bestow to all the same justice. Equal justice. We cherish this principle for various reasons. For one, a matter concerning an individual’s rights implicates the rights of an entire group. West Virginia cannot deny Strauder his rights because of his Blackness without infringing the rights of the entire race. For the law to afford Strauder equality, he must have it always, not merely when society sees fit to provide him that. Those twelve White men who serve on this coroner’s jury—West Virginia continually replicates this spectacle. But this murder occurred before the state will pass its jury discrimination law. In absence of that law, the police chose to summon only White men.

			“Taylor Strauder killed my mother with a hatchet,” Fannie testifies inside the home, her mother’s corpse still on the floor. Gillespie issues an arrest warrant, describing Strauder as a “very light mulatto about thirty-two years of age; about five feet ten inches in stature and stoutly built” with a “rather spare face, with high cheek bones, [who] wore when last seen here a scattering beard on his chin.”

			

			—

			On April 25, some Pittsburgh, Pennsylvania, police officers caught the first Wheeling-bound train with Strauder in tow. The officers had arrested him in their city shingling a house the day before. When the streetcar stopped opposite Gillespie’s office, the guards removed Strauder from it, allowing an angry mob to punch him with sticks and blast him with insults. Wheeling policemen forged a path through the crowd, and Gillespie ushered Strauder and the guards into his office. Gillespie asked Strauder about his readiness for a probable cause hearing. He replied he could participate the next day.

			The guards returned Strauder outside. Cries of “shoot him” and “hang him” flew from the swelling mob. The police formed two lines and, with Strauder placed in between, marched to the jail. Hundreds of onlookers tailed the contingent, berating Strauder the entire way. He passed under the rounded archway of the Ohio County jail and entered his new home, a cell.

			The Black members of the mob wanted the justice system to punish the man who had slaughtered one of their own. The system, to produce that outcome, foreshadowed that it would deny Strauder his rights because of his race, a wrong states freely committed when believing courts will pardon them. Black folk would grow accustomed to this posture, seeking protection from a system that deprives them of their rights.

			

			—

			The next morning Strauder sat for his probable cause hearing, held in the jail. Upon learning of Strauder’s lack of legal representation, George Davenport entered the jail. Davenport, the state legislator who would the following year oppose the exclusion of Black men from juries, conferred privately with Strauder, christening a bond that would span more years than either could have predicted. Fortune shone on the moneyless Strauder that day when Davenport, a skilled attorney of seven years, agreed to represent him pro bono.

			Fortune shone on Davenport too. Strauder’s defense presented him, a well-respected member of the state bar, his last best opportunity to leave his mark on the profession. Thirty-one years old, Davenport wouldn’t see forty. With no wife or children, he threw himself into lawyering and legislating. A loyal Democrat who called his party “incorruptible,” Davenport, smart and honorable, exhibited a “natural kindheartedness and a freedom from malice and wickedness singularly attractive to those who knew him best,” a friend remarked. Davenport battled alcoholism—during a legislative session in 1873, the Speaker for the West Virginia House of Delegates had the sergeant-at-arms arrest some legislators, including Davenport, for missing votes. Davenport blamed whiskey for his absence. Four years later, he headed a Christian temperance society. One time Davenport, principled, chastised a judge he felt inadequate and threatened to imperil his career. The judge held him in contempt and sentenced him to five days in jail. On another occasion, Davenport scolded an opposing counsel during open court for untruthfulness. That counsel punched Davenport, who returned the blow.

			After Fannie and other witnesses testified, the hearing ended—the state proved probable cause. On May 20, 1872, an all-White grand jury indicted Strauder for murder. Davenport twice asked for continuances, stalling the case a year. Not until May 8, 1873, two months after the state legislature passed its jury discrimination law, did Strauder hear a verdict.

			

			—

			“We the jury find the prisoner guilty of murder in the first degree,” said the foreman. Strauder “sank to his seat, overcome, his legs refusing to longer sustain him,” a reporter observed. Two months later, Judge Thayer Melvin sentenced him to be hanged. The Supreme Court of Appeals of West Virginia, however, reversed his conviction on an arcane technicality, granting Strauder another trial.

			Davenport and his thirty-one-year-old mentee Blackburn Barrett Dovener, who assisted him, studied The Trinity with an eye toward invalidating the jury discrimination law. Within the law office of Davenport & Dovener at 174 Fourth Street, they focused on the Fourteenth Amendment. The Thirteenth referred to slavery. The Fifteenth to voting. But the Fourteenth spoke to equality. Two clauses from the amendment’s first section must have grabbed them.

			First, the Privileges and Immunities Clause: “No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States.” The “privileges or immunities of citizens of the United States” refer to the rights Americans possess because of their national citizenship, presenting the opportunity to raise at least two arguments: a narrow one beneficial to Black criminal defendants and a broader one beneficial to the entire Black population. First, they could have argued that Strauder’s American citizenship included a privilege, or a right, to a trial with an impartially selected jury panel. Or, second, that the clause granted an immunity from a state treating a citizen as a member of a degraded caste—an individual’s immunity from castework—a right which the jury discrimination law had violated. But an obstacle stymied those arguments—in April 1873, nearly a year after Annie’s murder, the Supreme Court neutered the Privileges and Immunities Clause in the Slaughter-House Cases.

			In 1869, the biracial Louisiana legislature passed “an act to protect the health of the City of New Orleans” in response to the squalor, stench, and unsanitary conditions the butchering industry unleashed upon the city. Plying their trade near schools and hospitals, butchers discarded decaying animal carcasses on unpaved roads, in the Mississippi River, wherever, and leaders partly blamed cholera and yellow fever, diseases responsible for thousands of deaths, on such practices. The law forced butchers to relinquish their fly-swarmed shops and pay to operate from the monopoly Crescent City Slaughter-House, located across the river. Some butchers, White men, sued, arguing that the law violated their Fourteenth Amendment rights.

			John Archibald Campbell, a former Supreme Court associate justice who had resigned and then served as the Confederacy’s assistant war secretary, represented the hundreds of butchers who sued the state. He argued that the slaughterhouse law violated parts of The Trinity, including, specifically, the Privileges and Immunities Clause, because it denied the butchers’ right to practice their occupation, what Campbell called a privilege of American citizenship. Campbell spearheaded multiple lawsuits to invalidate laws that Louisiana’s Republican-majority legislature enacted. Previously, the legislature passed laws like one forbidding school segregation and another making race discrimination in public accommodations a crime. Such enactments enraged caste preservationists and set them against anything the legislature passed. Campbell chased a transparent objective—harness The Trinity on behalf of White “victims” to undo works of a legislature elected in a majority-Black state.

			Writing the Supreme Court’s five–four majority opinion, Justice Samuel Freeman Miller, Republican-appointed, ruled against Campbell but awarded caste preservationists an unexpected bounty. The rights implicated in the Privileges and Immunities Clause, Miller wrote, defining them narrowly, included “the prohibition against ex post facto laws, bills of attainder, and laws impairing the obligation of contracts.” Miller’s argument defied logic—the original Constitution already protected these rights.

			Justice Joseph P. Bradley, one of four justices who disagreed with the majority, wrote a dissent that explained the Privileges and Immunities Clause’s true meaning. Bradley honored Congress’s choice to fundamentally alter American democracy, a choice endorsed by the people who voted overwhelmingly for the Republican Party in the 1866 midterm election, where the Fourteenth Amendment rose above all other campaign issues. Bradley observed that people had state citizenship and federal citizenship. Before the Fourteenth Amendment, state citizenship, the primary form of citizenship, provided citizens protection of their civil rights. Federal citizenship was secondary. The Fourteenth Amendment inverted that, making the federal government the leading guarantor of civil rights.

			“If a man be denied full equality before the law, he is denied one of the essential rights of citizenship as a citizen of the United States,” Bradley wrote. The privileges and immunities of the citizens—“the right of personal security, the right of personal liberty, and the right of private property”—were fundamental rights. They encompassed the rights in the Declaration of Independence, the right to “life, liberty, and pursuit of happiness,” which “belong to the citizens of every free government.” Bradley further explained that the rights included in the Bill of Rights, like the right to free speech and peaceable assembly, and against unreasonable searches and seizures, were among those fundamental rights now protected by the Fourteenth Amendment against state intrusion. Simply put, American citizenship had always given the populace a civil rights bucket. Prior to the Fourteenth Amendment, though, the Constitution contained no express grant of power that allowed the federal government to protect that bucket from state intrusions. The Fourteenth Amendment cured that congenital defect.

			“The amendment,” Bradley wrote, “was an attempt to give voice to the strong National yearning for that time and that condition of things, in which American citizenship should be a sure guaranty of safety, and in which every citizen of the United States might stand erect on every portion of its soil, in the full enjoyment of every right and privilege belonging to a freeman, without fear of violence or molestation.”

			Seeking to counteract Campbell’s gambit to stymie Louisiana’s biracial legislature, Miller narrowly interpreted the Privileges and Immunities Clause, revoking its utility for the cause of Black freedom. Contending that the West Virginia law violated “the privileges or immunities of citizens of the United States,” would, therefore, slam Davenport and Dovener into a roadblock.

			The duo ultimately reached for the Equal Protection Clause: “No State shall…deny to any person within its jurisdiction the equal protection of the laws.” The Court most fully untangled that clause in Miller’s Slaughter-House Cases opinion. “The existence of laws in the States where the newly emancipated negroes resided,” he wrote, “which discriminated with gross injustice and hardship against them as a class, was the evil to be remedied by this clause, and by it such laws are forbidden.” When West Virginia limited jury service to White men, did it not discriminate with gross injustice and hardship against Black folk as a class? One would think. But if the Supreme Court could impoverish one clause, it could another.

			Other West Virginia attorneys, in summer 1874, were exploring the same uncharted and unwelcoming seas on behalf of a Black client. Let’s trek eastward, one hundred miles from Strauder’s cell, to Martinsburg, West Virginia.

			

			—

			We wait here at the corner of Spring and King Streets. The day—August 15, 1874. The time—one in the morning. And the early morning’s darkness blankets the town of five thousand. What began twenty-four hours earlier in this ominous three-story Berkeley County jail brought us. Venture within to find the cell belonging to John Toliver, a “dark-skinned mulatto,” who described himself to a census taker in 1870 as an illiterate twenty-one-year-old Virginia-born farm laborer. If you scoured the jail, you would not find him. Learn why.

			The chain of events ending in Toliver’s confinement started on October 7, 1873, after a search party found the remains of twelve-year-old Annie Butler in the woods near her father’s farm in the Falling Waters district of Berkeley County. This Annie, unlike Annie Strauder, was White. The night before, she, as was routine, went to corral her father’s cows. When she did not return home, a search party combed the area the next morning, finding her, yards from a public road, coated with bruises and the top of her head “mashed into a jelly.” Blood covered the murder weapon, a club, about a hundred yards from the murder site. The authorities speculated that her assailant tried to rape her. She hollered. And a bludgeoning quieted the screams. The investigation focused on Toliver based on circumstantial evidence, with his presence near the woods around the same time as Annie offering the strongest piece.

			An all-White jury convicted him, and on June 1, 1874, Toliver entered a packed courtroom for sentencing. His attorneys, Henry Blackburn and Ward Lamon, believed him innocent and moved for a new trial, arguing that the jury discrimination law violated Toliver’s Fourteenth Amendment rights. The judge disagreed and set a July 31 execution date.

			The state supreme court granted Toliver’s appeal motion, staying the execution. Since many expected the criminal justice system to uphold the racial caste system, fury grew that retribution had yielded to a Black man’s rights. On August 13, murmurs about harm befalling Toliver whisked about town. The mayor raised nary a finger to silence the noise by protecting the jail. At nightfall, calm hung over Martinsburg. Then, around one in the morning of August 14, the jail watched as a horde of about three hundred men, some on horses, others on foot, converged upon it. Some fully disguised, some partially so, and all armed either with a pistol or saber, they collaborated under the command of “the Colonel,” who whispered orders.

			With each exit secured, the Colonel knocked on the jail’s front door. R. A. Blondel, the jailer, stuck his head out of an upstairs window. “Who is there?” he asked.

			A hordesman answered, “We have a prisoner for you.”

			About ten minutes later, Blondel, with his assistant, A. Virtue, opened the front door. A few men rushed in, pistols drawn, demanding the keys to Toliver’s cell. After Blondel refused, they grabbed him and Virtue, stole the keys, and stashed the two in a parlor room under guard. Others, meanwhile, hunted for Toliver. After invading his cell, they threw him down, tied his hands behind him, shackled his ankles, dragged him outside, and loaded him onto a one-horse wagon.

			The horde left with Toliver, a funeral procession parading to a planned grave. Toliver shed no tears, seemingly at peace. A mile and a half out of Martinsburg, the horde stopped near a hulking locust tree with stout branches. Stout enough to support a body. About thirty encircled their prey. One stepped forward: “John Toliver, we are now waiting to hear your confession.”

			“Gentlemen,” Toliver responded, “I am innocent of this crime. On that day I was at Mr. Tice’s, and…”

			The horde interrupted and one repeated, “John Toliver, we are waiting to hear your confession.”

			“Gentlemen, I am innocent of this crime,” he reiterated. A pause took over before Toliver spoke again: “Will you permit me to pray?”

			“Yes, we grant you ten minutes to make your peace with God.”

			“O! merciful and heavenly Father,” Toliver said, “Pardon my executioners, for they know not what they do; and oh! I do pray that little Annie Butler is in heaven. I know she looks down this night and pities me; and now may the blessing of God rest on all my fellow mortals.”

			One hordesman drove Toliver’s wagon under the tree and another fastened a rope around a limb and around Toliver’s neck. The horde ordered him to stand.

			“John Toliver, will you now confess your guilt, or will you go to perdition with a lie on your lips?”

			“Gentlemen, I am innocent of this crime.”

			“Good-bye, Toliver.”

			Sorrowfully, he replied, “Farewell, gentlemen.”

			When the sun rose, Toliver’s suspended figure greeted train passengers and the hundreds who journeyed just to consume the spectacle, a Black man swinging from a limb, the strange fruit that grew from trees whose roots fed from soil White Supremacy had poisoned. After the Civil War, when a racial caste system awaited its legal pillars, White folk employed violence to torment the Black masses into compliance.

			Four years from now, some newspapers around the country will publish an article that mentions Toliver’s lynching. Here’s an excerpt from the Philadelphia Inquirer on April 16, 1878: “It appeared afterwards Toliver was innocent of the murder of which he was accused.”

			

			—

			On the morning of November 2, 1874, a jailer returned Strauder to Judge Melvin’s courtroom for retrial. Davenport and Dovener petitioned to remove Strauder’s prosecution to federal court. The 1866 Civil Rights Act allowed defendants to transfer their cases to federal court if in a state court they couldn’t enjoy, based on race, their rights secured to them under the act. Essentially, then, Strauder could remove his case to federal court if West Virginia violated his Fourteenth Amendment rights given that the act and the amendment overlapped. “[B]y virtue of the laws of the State of West Virginia,” their petition read, no Black man could serve as a juror and thus Strauder “does believe that he cannot have the full and equal benefit of all laws and proceedings in the State of West Virginia.”

			In 1871, a North Carolina trial judge considered Lee Dunlap’s removal petition. A Black Republican accused of murdering a White Democrat, Dunlap contended that because of his race and party membership, Mecklenburg County’s White Democrats cultivated a hostile environment that denied him his right to a fair trial. He further noted that state courts rarely summoned Black jurors. The judge granted his removal petition.

			West Virginia legally denied Black men from serving on juries. North Carolina had no such law. Strauder could document local prejudice in West Virginia simply by pointing to the state’s statute book. Given that Strauder supplied the stronger case, Judge Melvin could have followed suit, but he rejected the petition. The law did not compel that decision. Melvin chose it.

			The proceedings then moved to jury selection. Twenty-eight White men, prospective jurors, entered the courtroom. Davenport and Dovener motioned to quash, or reject, the jury panel as “unconstitutional and void,” wanting an impartially selected panel. The West Virginia law, they argued, violated the Fourteenth Amendment, and, accordingly, any panel drawn under it necessarily bore the taint of illegality. Melvin rejected the motion. An all-White jury again convicted Strauder. This time, a composed Strauder accepted the verdict. Melvin again sentenced him to hang.

			On March 9, 1875, Davenport met with Alpheus F. Haymond, a West Virginia state supreme court justice. Davenport pursued a simple mission—convince Haymond, who had served in the Confederate Army, to stay the execution and grant an appeal. Davenport argued that Melvin erred in neither granting the removal petition nor quashing the jury panel. Haymond granted the appeal.

			But before the state supreme court could decide the case, the direction of national politics swerved. President Rutherford B. Hayes ended Reconstruction.

			

			—

			At one in the afternoon of March 5, 1877, the Supreme Court justices exited the bronze doors of the U.S. Capitol and descended the eastern central portico steps, their black robes clashing with the vibrant uniforms of the diplomatic officers who followed. Hayes, Ohio’s Republican former governor, trailed the diplomats, the grandiose Capitol behind him. As the crowd spotted Hayes, a stocky, wide-shouldered five-foot-nine man with deep-set blue eyes and a long graying beard, ovation thundered the sky. After the sergeant-at-arms of the Senate finished his opening remarks, Hayes rose, gripping his inaugural address.

			Outgoing president Ulysses Grant had sometimes exhibited an instinct to harness the federal government to protect Black rights even if he frequently shrank from the responsibility. At his core, Grant believed southern White folk when their behavior screamed that they would never, without federal compulsion, accept legal equality of the freedpeople. Would the spirit of the predecessor possess the successor? Hayes’s inauguration speech would predict how the future would unfold.

			As he broached the topic of equal rights, Hayes started auspiciously. “That a moral obligation rests upon the National Government to employ its constitutional power and influence to establish the rights of the people it has emancipated,” Hayes told the adoring throng, “and to protect them in the enjoyment of those rights when they are infringed or assailed, is…generally admitted.”

			But Hayes soon kicked Black America into the snake pit, saying, “I am sincerely anxious to use every legitimate influence in favor of honest and efficient local self-government as the true resource of those States for the promotion of the contentment and prosperity of their citizens.”

			In his diary, Hayes wrote, “the time had come to put an end to bayonet rule,” meaning dissolve Reconstruction and remove the remaining troops from the South. He wanted to pivot from interventionism toward a solution he thought solved the quandary of how to include Black men in southern democracy. If the federal government removed itself, he thought, White southerners could return to politics. Economic interests and social strata dissected the White poor from the White rich, the White planter from the White craftsman. White factions, to win elections, would court Black voters to vault their side ahead. And people defend members of their coalitions. White conservatives, the theory predicted, would swoop in to save
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