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MAGNA CARTA UNCOVERED

2015 marks the 800th anniversary of the grant at Runnymede of Magna Carta.The story of how Magna Carta came into being, and has been interpreted since, and its impact on individual rights and constitutional developments has more twists and turns than any work of historical fiction.

The authors bring their wide legal experience and forensic skills to uncover the original meaning of the liberties enshrined in Magna Carta, and to trace their development in later centuries up to the drafting of the Constitution of the United States of America. By providing that the powers of the King were not unlimited, the Charter was groundbreaking, yet it was also a conservative document, following the form of Anglo-Saxon charters and seeking to return government to the ways of the Norman kings.

This book tells the enthralling, ultimately inspirational, story of Magna Carta in a concise and readable fashion and will captivate laymen and lawyers alike.
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Timeline

The Route to Runnymede

October 1154 Henry II ascends the throne of England; of his five legitimate sons, three die before they can succeed him. In 1173-74 Richard rebels against him and in 1188 Richard and John rebel and are in rebellion when Henry dies in 1189.

Late 1190 Richard I departs on crusade, naming Arthur of Brittany as his heir. He appoints William Longchamps as regent during his absence.

December 1192 On his way back from the Holy Land, Richard is taken prisoner in Austria. Shortly afterwards John returns to England and heads a baronial party which succeeds in forcing Longchamps to flee. John becomes regent.

February 1194 Richard is released. On his return he defeats John’s baronial army at Nottingham and pardons John.

January 1198 Innocent III is elected Pope.

April 1199 Richard dies, naming John as his heir. John is crowned.

August 1202 John defeats rebellious barons in Poitou at the Battle of Mirebeau. Arthur, Duke of Brittany, the rival claimant to John’s throne, is captured and disappears, probably murdered. In 1204 John is defeated in battle by Philip Augustus, King of France, leaving Aquitaine as John’s only remaining possession in France.

July 1205 Hubert Walter, Archbishop of Canterbury, dies. The Chapter of the Cathedral elects one of their number to succeed him. John and the Bishops favour the Bishop of Norwich. The Pope orders the Chapter to elect a third candidate, Stephen Langton, which they do. John refuses to accept Langton as Archbishop.

August 1207 The Pope issues an interdict, banning all ecclesiastical offices in England, save for baptism and deathbed confession.

January 1209 John is excommunicated.

1212 Two barons, Eustance de Vesci and Robert Fitzwalter, are accused of plotting to murder the king. They flee the realm.

January 1213 The Pope pronounces a sentence of deposition on John and authorises Philip Augustus to wage Holy War against him.

15 May 1213 John submits to the Pope’s special representative and accepts the Pope as his spiritual and feudal lord; he reaffirms his coronation oath to protect the Church and to rule according to old established law. His excommunication and later the interdict are lifted. John surrenders his kingdom to the Pope and receives it back as a fief of the Pope. He is now the Pope’s vassal, and the Pope requires him to allow de Vesci and Fitzwalter to return to England.

February 1214 John departs with an army to France, intent on recovering his territories there, in alliance with Otto of Brunswick and the Count of Flanders

17 July 1214 John’s allies are heavily defeated at the Battle of Bouvines. John retreats to La Rochelle, landing in England on 13 October. The treasury is empty, and his authority almost irretrievably damaged.

16-23 November 1214 John, at the Temple in London, is attended under sanctuary rules by a large number of barons, including some of those who are to rebel against him; John grants a Charter to the Church which guarantees the Church’s right of election to offices in cathedral churches and monastic communities.

6 January 1215 The Epiphany meeting at the Temple between the King and a large number of bishops and barons. The disaffected barons have formed a conjuratio or sworn association to seek satisfaction for their grievances. They demand a return to the rights expressed in the Charter of Henry I. They refuse payment of scutage (’shield money’) to fund the unsuccessful campaign in Poitou. The barons arrive fully armed. This enables John to complain of their disrespect and to refuse to respond to the threat of force. A truce is agreed until 26 April when the parties will meet at Brackley in Northamptonshire.

Early months of 1215 Unsuccessful negotiations continue between the two sides. At the same time both are sending representatives to the Pope seeking his support. John declares his intention to go on crusade. The timing is significant both as a method of ingratiation with the Pope, who was very attracted to the idea of another crusade, but also because it offered John personal immunity against violent attack.

19 March 1215 The Pope responds to the arguments put before him. His judgment is that Langton and the clergy have failed to achieve a reconciliation because they, in effect, have supported the rebel barons and that the rebels are to abandon any plots against the King and to make their demands respectfully, eschewing coercion. The letter to John has not survived, but from the contents of the letters which do, it appears that the Pope urges the King to accede to the barons’ just demands; which demands are just is not spelt out. The letters are received in England in late April or early May.

30 March 1215 The Pope accepts the Charter granted to the Church the previous November. On the very next day the Pope directs the disaffected barons that they are obliged to pay the scutage for the Poitevin campaign. These letters arrived in England in early May. The message is clear enough; the Pope is supporting his vassal.

26 April 1215 The disaffected barons gather at Brackley; John does not; instead Langton and Marshal receive the barons’ demands on behalf of the King. John rejects them. The barons move to besiege Northampton Castle. Although described in the Charter as ‘the quarrel’, this is now outright civil war, exemplified by the fact that Marshal’s son and heir, also William, is a member of the rebel party.

Early May 1215 The rebel barons formally renounce fealty to John and appoint Robert Fitzwalter as the commander of their forces, burdening him with the rather overwhelming title ‘Marshal of the Host of God and Holy Church’. Both sides prepare for war. Immediately after the arrival of the papal letters John proposes that each side send four representatives to Rome for the decision of the Pope. The rebel barons reject the proposal. John writes to the Pope seeking the excommunication of the rebels and an interdict over their lands. At much the same time, for domestic consumption, he states that any judgments against the barons will be by the law of the land or by judgment of their peers. He renounces the evil customs introduced by Henry II and Richard I and himself and offers reform, but subject to appeal to the Pope.

9 May 1215 John grants a Charter to London confirming its liberties and granting the City the right to elect its own Mayor. He has previously demanded £2,000 for such a Charter, but now grants it without payment.

17 May 1215 The rebel barons lift the siege of Northampton and proceed to London, entering with the apparent support of some of the citizenry. London continues to support the rebels throughout the hostilities.

27 May 1215 Negotiation for a possible settlement begin. Sometime shortly after this the rebels’ demands are set out in the ‘Articles of the Barons’.

8 June 1215 The king grants a safe conduct to rebel barons to come to Staines and a truce is arranged until 15 June.

10 June 1215 John seals the ‘Articles of the Barons’, an indication that he accepts them. There are 49 articles and they provide the first draft of the Charter.

15-19 June 1215 The Charter is granted, dated 15 June. It is not called Magna Carta or the Great Charter; it is simply a Charter. Negotiations may have continued until 19 June, when the royal seal is probably attached. Homage is renewed. In theory peace is established.

The Route from Runnymede

7 July 1215 The Pope excommunicates all those who disturb the Kingdom of England. He appoints three judges delegate, the Bishop of Winchester, the papal legate and the Abbot of Reading, to ensure that the excommunication is publicised.

16 July 1215 A Council is convened at Oxford to implement the Charter; John attends on 17 July, but it is adjourned until 20 August. In the meantime he writes to the Pope seeking an annulment of the Charter.

Mid-August 1215 The Pope’s order of 7 July arrives in England. The rebels learn of it and they again renounce their fealty to John. They refuse to leave London.

24 August 1215 The Pope issues a bull, utterly repudiating the Charter and declaring it void; the King is forbidden ‘to presume to observe it’.

Mid-September 1215 The bull arrives in England. Langton is suspended for failing to publicise it. He leaves for Rome to appeal but is unsuccessful. The rebels declare that John is deposed. In the meantime John starts to besiege Rochester castle.

November 1215 The rebels offer the Crown of England to Prince Louis of France. He accepts.

December 1215 Rochester castle falls to John; he marches north and takes Carlisle.

21 May 1216 Louis lands on the Isle of Thanet with a powerful army. He enters London where he is proclaimed King by the rebels. He takes Winchester in June. John cannot face him in the field.

July 1216 Innocent III dies. He is succeeded by Honorious III.

August 1216 Alexander of Scotland occupies Carlisle and then marches south to pay homage to Louis for the northern counties. Louis besieges Dover Castle, which holds out against him; John relieves Lincoln and then turns to King’s Lynn. During his campaign he develops dysentery.

18 October 1216 John dies at Newark.

28 October 1216 John’s infant son, Henry, is crowned King Henry III at Gloucester Cathedral.

21 November 1216 William Marshal is appointed regent. He immediately reissues a revised edition of the Charter, in the name of the young king but under his own seal and that of the papal legate.

Early Spring 1217 Louis resumes the siege of Dover Castle, but splits his forces. He sends a significant force to assist the rebel barons who are besieging Lincoln Castle.

20 May 1217 An army led by William Marshal decisively defeats the rebel forces at the Battle of Lincoln. The baronial party effectively surrenders. The siege of Dover is abandoned by Louis.

24 August 1217 In a sea battle off Sandwich, the royal forces led by Hubert de Burgh defeat a fleet bringing French reinforcements for Louis.

29 September 1217 The Treaty of Lambeth is signed; Louis abandons his claim.

Early November 1217 After a meeting of the Council, the Charter is reissued for a second time in the name of the king and sealed by Marshal and the legate. A separate Forest Charter is issued, which leads to the main charter being called Magna.

April 1219 Marshal resigns as regent and dies a month later.

1220 de Umfraville of Northumbria seeks a decision about his claim to maintain a castle at Harbottle to be made ‘in the court of the lord king by the judgment of my peers’.

February 1225 Magna Carta is reissued ‘in perpetuity’ under the seal of Henry III, specifically in exchange for an agreement for a tax on moveables to be raised to fund his campaign to defend Gascony. Magna Carta is never reissued, but successive monarchs confirm the 1225 reissue.

1226 In the case of the 10 wapentakes of Ancaster in Lincolnshire, it is successfully argued that the actions of the sheriff are ‘contrary to their liberty which they ought to have by the charter of the lord king’.

1236 In the context of legal proceedings, an adjournment is ordered until the next meeting of ‘parliamentum’, the first formal as opposed to colloquial reference to Parliament.

1297 Edward I confirms Magna Carta in return for a tax on moveables and enters this in the statute book.

1331-51 Statutes extend the right against arbitrary action by the Crown to ‘all men of whatever condition whatsoever’ and provide a guarantee for due process.

1508 Probably the first printed version of Magna Carta printed and published by Richard Pynson.

1628 Petition of Right.

1638 The Assembly in Maryland expressly adopts Magna Carta.

1687 The Charter is published in Philadelphia by William Penn.

1689 The English Bill of Rights.

1787 United States Constitution adopted.

1789 United States Bill of Rights (ratified in 1791).


Introduction

Car n’a tele gent en nule terre
Comment il dedenz Engleterre
De divers corages chascuns

There is no country anywhere like England
Where everyone has his own opinion

L’Histoire de Guillaume le Marechal, c 1225

Between 1215 and 1225 four Magna Cartas were issued. The 1215 Charter was annulled within 10 weeks. The reissues in 1216, 1217 and the final text in 1225 were all different from each other and omitted parts of or amended the original. None of the Charters was visually impressive. They were all small pieces of parchment, covered in closely written Latin. Yet Magna Carta1 is the most famous document in the common law and continues to be a powerful symbol of our liberties. Within its clauses are the germs of constitutional principles which resonate to this day.

The Grant of Liberties made by King John to his subjects in 1215 did not spring suddenly from a muddy field. It was grounded in medieval political thought. There had been similar earlier grants in England and on the continent of Europe, but these had withered away. Many myths have grown up about the Charter. It did not immediately give us trial by jury, although when jury trial did evolve it came to be regarded as based on the Charter’s guarantee of trial by one’s peers. It did not offer sweeping statements about personal freedoms or human rights or fair trials and, in fact, for the most part did not establish general rights, but rather created or recognised privileges. Nevertheless, in the promise that justice would not be delayed or denied, the right of an individual not to be kept in custody indefinitely nor subjected to penalty without trial was established. The word ‘Parliament’ does not appear in the Charter and the meeting at Runnymede could not conceivably be called a Parliament; the Charter did not create parliamentary sovereignty. Nevertheless, the 1215 Charter made the king subject to the law in the form of oversight by a group of his subjects, who were granted stringent enforcement powers if he failed to comply with its terms; their obligation of fealty was effectively suspended until he did so.

Beyond the Charter of 1225, as ideas and concepts were built upon the original by amendment or interpretation, the perception of what the Charter stood for became as important as the actual language of the original clauses. In this country we now take for granted that law should not be handed down by government diktat and that the community should be involved in its creation; that those in authority are subject to the rule of law and that the rights of the citizen should be protected by the efficient administration of justice. In due course, through the influence of the Charter, these ideas spread to many other countries, including some undiscovered in 1215.

This book seeks to uncover the medieval meaning of the Charter and the process by which it evolved and expanded over succeeding centuries, being in effect updated in a series of constitutional documents, which included the Constitution of the United States of America. Only three clauses of the original Charter remain in force in England today, those which protect the freedom of the Church and the liberties of the cities, and the right to speedy trial by one’s peers. On their own they have a limited direct impact on modern law. Yet the excitement that surrounds the Charter’s 800th anniversary is a tribute to its continuing talismanic status.

We have personal reasons for attempting to write about the Charter. Our professional lives have been spent in close proximity to the site where many of the most important events leading up to the Charter occurred. The Knights Templar were granted land just outside the wall of the City of London in the mid-twelfth century. The Round Church which they built on the model of the Holy Sepulchre in Jerusalem still stands. It was from the Temple that in November 1214 King John issued a Charter which guaranteed the freedom of the Church in England and which was subsequently incorporated in Magna Carta. On 6 January 1215 the rebel barons brought their demands to the King while he was at the Temple. It was from here on 9 May 1215 that John, in an attempt to secure the support of the City of London, granted the City the sought-after privilege of electing its own mayor.

The Templars were disbanded in the fourteenth century and lawyers gradually moved into the Temple. It was lawyers from the Inns of Court, and the Temple in particular who challenged royal claims to absolutist authority. Members of the Middle Temple in the seventeenth century played a vital part in the export of Magna Carta to North America where, in the eighteenth century, several of its members were signatories to the Declaration of Independence and the Constitution of the United States.

We were both called to the Bar by the Middle Temple, one of the four Inns of Court where barristers qualify. We were pupil barristers at the same time in the same chambers, and when neither of us was given a permanent seat, we fantasised about writing a book together if ever we succeeded in the profession. Each of us has since become Treasurer of the Inn. In due course, when Judge had become a judge, Arlidge argued before him the meaning of the clause in the Charter which guaranteed that there would be no delay in the delivery of justice.2 The trial of a police officer had been delayed for two years; previous cases had decided that where delay in the process of prosecution had prejudiced the defendant’s position in the trial process, the trial should be stayed. This police officer, however, had made contemporaneous notes of the relevant incident, and so should have had little difficulty in recalling it. Arlidge turned to Magna Carta with its guarantee of swift justice and the absence of any requirement for prejudice. Lord Lane, Chief Justice and Mr Justice Judge rejected Arlidge’s argument. For the trial to be stayed the delay had to be wrongful and there had to be such prejudice that a fair trial would be impossible.

These personal connections have encouraged us to embark on this review of the Charter. We do so with temerity and humility, conscious that we are not scholars or historians, and that we do not possess their depth of knowledge. Instead, we offer an approach to Magna Carta based on our own experience as lawyers, recognising that in the process of writing, we ourselves have learned a great deal about it. We trace the route to the Charter, and scrutinise its text, considering its background and meaning, grouping its clauses into topics, each with its own fascinating back story. We consider the astonishing survival of the Charter, and the gradual accretion to it of concepts now in general legal currency such as ‘due process’ and the ‘rule of law’ and ‘cruel and unusual punishment’, which provided the basis for our liberties. We examine how the Charter became the foundation for the opposition to royal despotism in England in the seventeenth century and the opposition to the sovereignty of Parliament in the United States of America in the next century, and eventually produced two great democracies with different constitutions. In the process our study focuses not only on the text, but on the people who were involved in the creation of the Charter and its evolution, who made the Charter what it was, and what it continues to represent.



1 For ease of reference we use the singular unless the context otherwise requires.

2 A G’s Reference No 1 of 1990 [1992] 95 Cr App R 296.
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