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Deposit Guarantee Schemes: Towards Harmonisation through the EU?
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			The economic and financial difficulties encountered by European States since the global 2007–2009 financial crisis have led to a loss of trust in the banking and financial system, and have made the previous theoretical assumption of the bankruptcy of credit institutions perceptible. The financial crisis showed the importance of maintaining depositor confidence in the financial system, and using such tools as increases in deposit insurance coverage and strengthening of funding arrangements, to support financial stability.1 In a changing world, challenges with respect to deposit schemes are numerous. In June 2017 (i) an agreement was reached at the EU and Italian levels to recapitalise the Italian Banca Monte dei Paschi di Siena, and (ii) the Spanish Banco Popular Espanol S.A. was put into resolution and its equity instruments were transferred to Banco Santander S.A. The failure of those two credit institutions illustrates the fact that bankruptcies of banks are not hypothetical, 10 years after the Lehmann Brothers collapse. March 2023 proved that risks on deposits still exist. Indeed, US regulators rushed to seize the assets of Silicon Valley Bank (SVB) after a run on that bank, the largest failure of a financial institution since the height of the financial crisis more than a decade ago. Pursuant to a 12 March 2023 Joint Statement by the US Department of the Treasury, US Federal Reserve, and US FDIC, the resolution of Silicon Valley Bank was announced to be executed in a manner that fully protects all depositors. The US Federal Reserve stated, also in March 2023, that it would offer funding to banks through a new facility to help ensure that banks can meet all depositor withdrawals, essentially backstopping all deposits – both insured and uninsured – across the US financial system. While US regulators hoped to shore up confidence by guaranteeing deposits at SVB and also the crypto-focused Signature Bank – which faced severe difficulties only a few days apart from SVB – the collapse of Swiss historic bank Credit Suisse in March 2023 reignited fears of contagion across the financial sector. In March 2023, UBS took over its troubled Swiss rival Credit Suisse for $3.25 billion following crunch talks, aimed at stopping the stricken bank from triggering a wider international banking crisis. Soon after the announcement, the US Federal Reserve, European Central Bank and other major central banks came out with statements to reassure markets that had been walloped by a banking crisis that started with the collapse of two regional US banks earlier the same month.

			Deposit insurance is deemed to help mitigate moral hazard on the behaviour of shareholders and bank management, as banks may fail without being saved by the State while depositors will benefit from deposit insurance. Moral hazard may indeed be reduced by stating that banks may fail, that there is no ‘too-big-to-fail’, due to the fact that depositors will in any event benefit from a guarantee with a timely intervention by the deposit insurer.

			Typically, depositors are often unable to differentiate between safe and unsafe banks. A deposit insurance scheme provides for a guarantee of repayment in case the insured credit institution fails to reimburse depositors, which is to the benefit of depositors due to the fact that deposits are usually not held on a segregated basis by banks. Depositors of a credit institution in the EU, and of any branch of a credit institution in the EU, should benefit from a protection, irrespective of the domicile of the depositor. Pursuant to EU legislation, every credit institution should join a statutory deposit guarantee scheme, and EEA Member States may no longer exempt credit institutions from joining such a scheme, e.g., European cooperative banks may no longer belong solely to their own deposit protection scheme, and must belong to a statutory deposit guarantee scheme. A sufficiently efficient protection of eligible deposits is a tenet of a resilient financial system, in particular because it should facilitate prevention of capital flight and deposit outflows if a bank goes bankrupt.

			A deposit should mean any credit balance which results from funds left in an account, and which a financial institution is legally obliged to repay. A deposit insurance scheme should provide for (i) what is an eligible deposit (and what is not), (ii) what is the protected amount, (iii) what is the payout delay, and (iv) the funding of the deposit insurance scheme (as adequate funding will be key for determining to what extent said scheme will have sufficient resources to reimburse the depositors). However, functions of deposit insurers may vary, as the institutional framework is not uniform throughout jurisdictions. Indeed, the mandate of deposit insurers varies across the globe, being more or less narrow. At a minimum, a deposit insurer should be responsible for the reimbursement of insured deposits. Sometimes, a deposit insurer also has a limited role in resolution, which usually will take the form of a financial support, or even a more active role in connection with the selection of resolution strategies. At most, the deposit insurer may have a full suite of resolution powers and prudential oversight. A large majority of deposit insurers are subject to ex ante funding throughout the world, including pursuant to the EU framework. In any event, the deposit guarantee scheme should kick-in when deposits become unavailable, e.g., when a credit institution fails, therefore improving financial consumer protection.

			Deposit insurers’ regulatory landscape has been moving, and is expected to continue to evolve. Recent EU directives have strengthened the protection of deposits throughout the EEA, mainly via deposit guarantee schemes, i.e., entities responsible for reimbursing depositors for the loss of their deposit if a credit institution is unable to meet its obligations to the depositors. The latter contributes to overall financial stability, and offers protection to depositors, in particular those that are unable to easily assess the solvency situation of a bank. Recently, the Deposit Guarantee Directive No. 2014/49/EU of 16 April 2014 amended the current European framework, to provide, among other things, (i) a broader scope of the guarantee to all type of deposits, irrespective of their currency, (ii) the shortening of the indemnification period, (iii) the creation of a higher threshold than the standard one to guarantee so-called ‘exceptional temporary’ deposits, and (iv) new information obligations to the benefit of depositors. The latter Directive does not permit exclusion of medium-to-large entities from the benefit of the deposit guarantee.

			The next currently contemplated step at the Eurozone level is the implementation of the European Deposit Insurance Scheme (EDIS), which is aimed at disentangling the link between credit establishments and their Member State. Indeed, if deposit insurers are usually regarded as last resort payers, to date, National Treasuries are usually regarded as ultimate guarantors and Central Banks as last resort lenders. In short, EDIS, as currently contemplated, would be implemented in three successive stages over a seven-year period, and will aim to be initially a Eurozone-wide reinsurance fund, then a co-insurance fund, and finally a Eurozone-wide deposit scheme, to the benefit of Member States’ depositors. A Eurozone, or even a pan-European, common deposit guarantee scheme may prove to have some beneficial effects, but does raise a number of questions.

			An effective deposit scheme is a concern that is not limited to European jurisdictions. The International Association of Deposit Insurers (IADI)2 has issued its ‘Core Principles for Effective Deposit Insurance Systems’, dated November 2014, which are intended as a framework-supporting effective deposit insurance practices. Core Principles are a way to ensure international harmonisation, in a similar way to how the Basel Principles impact bank regulation throughout a great number of countries. The number of jurisdictions that have become members of the IADI has been growing significantly over the years, e.g., 94 are members in 2023, as compared to 78 in 2016 and 41 in 2005.

			Depositors are in a similar legal position to that of unsecured creditors, i.e., as if they had lent money to the credit establishment. If the credit establishment goes bankrupt and the depositor is deemed to be an unsecured creditor of the bank, in the absence of sufficient liquidity, the depositor will not be paid back. That is why depositor insurance aims to protect retail depositors from bank failures. It also aims to avoid a run on a bank: depositors are less likely to rush to a bank to withdraw money if they benefit from an insurance to receive their deposit back. Deposit insurance schemes therefore promote public confidence.

			This leads to the question as to what justifies a special protection to the benefit of bank depositors, as opposed to other investors. Bank deposits and investments, e.g., bonds, are similar in a number of respects.3 From the point of view of the owner, both are assets, whereas both are liabilities from the point of view of their debtor. Bank deposits are one of the investment options on the table, irrespective of whether the return is low. Bank deposits are not risk-free placements, as the bankruptcy of the UK bank ‘Northern Rock’ has showed. However, bank deposits yields returns, similarly to debt investments, but unlike capital investments. The main difference seems to be that bank deposits do not imply the transformation of capital into an asset, as opposed to an investment. The differences between deposits and investments do not seem conclusive enough to justify a different legal treatment. What does, however, matter is the public perception of deposits. Depositors do not intend to take any investment risk when they deposit their cash in a bank account – risk is a hallmark of an investment. Nor do they believe that they are speculating when depositing cash in a bank. Depositors perceive deposits as risk-free, though banks use deposits to conduct proprietary trading. The mere fact that bail-in may transform depositors into shareholders is not sufficient to consider that the investment perception of a depositor is that of a risk-investment. However, from a public policy perspective, if resolution and other bail-in measures are justified by a financial stability need, unsecured depositors should not be exempted from bail-in measures. As an exception to the latter, guarantees should be provided for the benefit of depositors within a certain limit – that is the purpose of deposit guarantee schemes.

			Therefore, in order to reassure depositors, thus avoiding bank runs, e.g., preventing another Northern Rock (the lack of liquidity of the latter resulted in depositors queuing to withdraw their funds), and support the stability of the banking system, current deposit-guarantee mechanisms (section 2 below) have been established and strengthened in favour of depositors under the auspices of the European Union (section 1 below).

			1. Developments in Legal Instruments: from National Legislation to an EU-Wide Deposit Guarantee Scheme

			1.1. The Premises of a Deposit Guarantee System in France

			In 1980, in France, a regulation of the French Banking Association (Association Française des Banques) first outlined an ad hoc depositor compensation scheme based on the solidarity of its members: the reimbursement of the deposits of defaulting members was therefore provided for up to a limit of 200 million French francs per year.

			French Law No. 84-46 of 24 January 1984 (Article 52(2)), known as the Banking Law, mimicked this mechanism by introducing an optional and non-binding depositor compensation procedure by other credit institutions, at the initiative of the Governor of the Bank of France.

			1.1. Implementation of a French Organised Deposit 
Guarantee System under EU Influence

			An organised deposit guarantee system only truly emerged in France with the implementation of Directive No. 94/19/EC of the European Parliament and of the Council of 30 May 1994, which required that Member States adopt such a system, whilst granting them considerable discretion for its implementation. The 1994 Directive was transposed into French law by Law No. 94-679 of 8 August 1994: credit institutions were required to adhere to a deposit guarantee fund intended to compensate depositors in the event that deposits were unavailable.

			It was within this framework that French legislation continued to strengthen the guarantee system, by establishing the Deposit Guarantee Fund (Fonds de Garantie des Dépôts) pursuant to Law No. 99-532 on savings and financial security of 25 June 1999, which then became the Deposit Guarantee and Resolution Fund (Fonds de Garantie des Dépôts et de Résolution, FGDR) pursuant to Law No. 2013-672 of 6 July 2013. The provisions of the French law of 25 June 1999, implemented by various regulations of the Banking and Financial Regulatory Committee (Comité de la Règlementation Bancaire et Financière, CRBF), contributed to the implementation of a harmonised deposit guarantee system in France, in order to better protect depositors.

			1.2. EU-Driven Strengthening of Deposit Guarantee 
Schemes in the Context of the Financial Crisis

			1.3.3. Directive 2009/14/EC of 11 March 2009

			The onset of the 2007–2008 major financial crisis compelled the European Union to urgently adopt a Directive to reassure depositors. Directive No. 2009/14/EC of the European Parliament and of the Council of 11 March 2009 introduced substantial changes to the provisions of Directive No. 94/19/EC of the European Parliament and of the Council of 30 May 1994, in order to create a deposit guarantee scheme that was more protective of depositors, and complete the harmonisation of the mechanisms of the different Member States.

			1.4.4. Directive 2014/49/EU of 16 April 2014

			Directive 2009/14/EC, which was adopted urgently, remained incomplete. For the purposes of completing it, Directive No. 2014/49/EU on deposit guarantee schemes was adopted on 16 April 2014. The latter, with the same purpose of simplifying and harmonising existing mechanisms, considerably strengthens the means of deposit-guarantee systems. It has been transposed into French law by Law No. 2014-1662 of 30 December 2014, Ordinance No. 2015-1024 of 20 August 2015, and five decrees of 27 October 2015.

			The Deposit Guarantee Scheme Directive (DGSD) No. 2014/49/EU required EU Member States to, among other things, introduce a deposit guarantee scheme in their jurisdiction, to (i) provide for depositors’ protection, and (ii) reduce the risk of bank runs.

			1.5. Towards a Banking Union and a European 
Deposit Guarantee Fund

			1.6.6. The 2015 EDIS Proposal

			The EU regulatory landscape still faces challenges, which include the lack of sufficient harmonisation throughout the EU, EU market fragmentation, deposit guarantee scheme resources, identical risk calculations, and equivalent governance of deposit insurance schemes issues.

			To continue the harmonisation process, and in order to implement the third pillar of the Banking Union,4 a proposal for a regulation was presented on 24 November 2015 by the European Commission, for the purposes of implementing the proposed EDIS. EDIS aims to provide for a common system for the protection of depositors in the Eurozone, in connection with the Single Supervisory Mechanism (SSM), and, at the end of the process, an integrated/single deposit guarantee scheme. SSM and the Single Resolution Mechanism (SRM) – provided for by the Banking Recovery and Resolution Directive (BRRD) No. 2014/59/EU and the Single Resolution Mechanism Regulation (SRM Regulation) No. 806/2014 of 15 July 2014 – are the two other pillars of the Banking Union.

			Questions arise as to whether depositors will be better off with EDIS, and whether they can hold EDIS accountable. National deposit guarantee schemes are potentially vulnerable to the insolvency of a systemic bank, e.g., national deposit guarantees are unlikely to have sufficient funding to reimburse depositors of a bank with a significantly high level of deposits.

			In short, EDIS would provide extra-finance compared to a sole Member State’s deposit guarantee scheme, which should result in additional confidence in a bank’s stability for a depositor. Wherever the bank operates within the SSM territorial scope, depositors should benefit from the same aggregate of money available to guarantee their deposits. The risk that a banking crisis would become a national treasury crisis should therefore be reduced. EDIS aims to increase the resilience in the banking union, by reducing the link between a bank and its home Member State.5

			This proposal provides for the creation of a European Deposit Guarantee Fund (EDGF), and an implementation in three stages:

			–	between 2017 and 2020, the EDGF would implement a re-insurance mechanism for defaulting national deposit guarantee regimes within the Eurozone, i.e., EDIS could provide limited funding and cover a limited share in a deposit guarantee scheme if the latter has a liquidity shortfall when requested to make a payment, acting therefore as a back-stop for national insurance schemes; more precisely, the EGDF would ensure (i) liquidity up to 20 per cent of shortage (measured against DGSD2 theoretical resources, after depletion), and (ii) cost sharing up to 20 per cent of shortage measured against DGSD2 theoretical resources and recoveries, after depletion;

			–	between 2020 and 2024, a co-insurance mechanism would provide for the co-financing of the EDGF and the national deposit guarantee systems; EDIS would provide funding of a percentage of the participating deposit guarantee scheme’s liquidity need, arising from a payout event (the main difference in this phase is that a national scheme would not have to exhaust its own resources prior to accessing the European fund), i.e., the EGDF would ensure (i) liquidity in a 20 to 80% range (increasing year upon year) of the anticipated costs of the payout, and (ii) cost sharing in a 20 to 80% range (increasing year upon year) of the costs, less recoveries;

			–	from 2024 onwards, the EDGF would replace national Eurozone deposit guarantee systems, therefore implementing a shared comprehensive insurance mechanism, e.g., the EGDF would have liquidity for the whole anticipated costs of the payout, and would ensure cost financing for the whole costs (less recoveries).

			EDIS would apply to deposit guarantee schemes in Eurozone Member States participating in the SSM. Payouts from EDIS would be made from a deposit insurance fund, to be funded by risk-based contributions paid by banks. In any event, the system should provide that funding should be on an ex ante basis. EDIS will mainly affect the funding of the deposit insurance scheme and the administration of a common deposit insurance fund, which probably should imply a greater harmonisation of national guarantee schemes, including definitions of guaranteed deposits and coverage rules. Local deposit insurance funds will end up wound-up into a single deposit insurance fund, centrally administered by a single board. This shift of authority from a national deposit insurance fund to a Eurozone deposit insurance fund will have, prima facie, little effect on the depositors themselves, as the definition of their rights will remain unchanged, and the administrative procedure put in place at the level of the EU deposit fund should not directly concern them, e.g., EDIS centralises existing deposit guarantee schemes in place in each Eurozone Member State. Whether the scheme is funded at a national level or at an EU-wide level does not directly impact the rights of the depositors. It does impact the effectiveness of their rights, in so far as they will have access to a deeper pocket. For banks, the perspective will be different, as banks will have to contribute at the end to a Eurozone-wide deposit guarantee fund, and therefore banks may need to pay additional contributions at the EU level, even if no bank from their Member State fails, in order to fund payouts to the benefit of depositors from banks that fail in another Member State. In addition, from a depositor point of view, perception is important, and its trust would probably be greater if the funds which will serve as a guarantee are held locally, at a national level, as opposed to at an EU level. In any event this would ensure easy and rapid access to the funds which indemnify the depositors, as well as ensuring an absence of conflict of laws that could undermine or render more complex the rights of the depositor from one specific EU country if the funds were held at EU level.6

			1.7.7. The Rapporteur de Lange’s 2016 Proposal

			Rapporteur de Lange’s draft report on the EDIS Proposal, dated 4 November 2016, is sceptical on the so-called EDIS proposal, and makes a different proposal, which would provide for a two-step plan at the Eurozone level:

			–	a reinsurance phase until 2024,

			–	followed by an insurance phase.

			More specifically, de Lange’s draft report supports a more cautious and conditional approach and changes the substance, with only two stages of implementation, and the timeline of the Commission proposal (2024 earliest). While a reinsurance period would be introduced only in 2019, the second and final stage (EDIS) would only be introduced after the fulfilment of four conditions, hence after:

			–	the date of application, or, where relevant, the expiry of the transposition period for the international standard for Total Loss Absorbing Capacity (TLAC), for Global Systemically Important Banks (G-SIBs), and for revised rules in relation to a minimum requirement for own funds and eligible liabilities (MREL), for all credit institutions affiliated to the participating DGSs;

			–	the date of application, or, where relevant, the expiry of the transposition period for an insolvency ranking for credit institutions, harmonised at Union level, in relation to subordinated debt;

			–	the date of application, or, where relevant, the expiry of the transposition period for a framework for business insolvency, harmonised at EU level, in relation to the early restructuring of companies in order to prevent and better handle the pressing issue of non-performing loans;

			–	the date of application, or, where relevant, the expiry of the transposition period for an act amending Regulation (EU) No. 575/2013 and Directive No. 2013/36/EU, resulting in a binding leverage ratio requirement.

			There are therefore discussions at EU level as to the scheme that should be put in place. The current status of discussions at EU level raises the question as to which of those two ways, or which alternative way, should be considered.

			1.8.8. Assessment of the Current Situation in Terms of an EU Deposit Guarantee Scheme and Proposals

			1.8.0.1. Should the BRRD be Implemented Prior to an EU Deposit Guarantee Scheme?

			Mutualising risks across the Eurozone implies that banking risks will be properly assessed and minimised. The reinsurance period should be long enough to enable banks to make progress in the area of risk reduction, and for additional EU regulation to be put in place in this regard. A legitimate question is to what extent there should not be full implementation of the BRRD prior to an EU deposit guarantee scheme, including the Minimum Requirement for own funds and Eligible Liabilities (MREL).

			The counterpart of a Euro-zone mutualisation of bank risks through a European deposit reinsurance scheme could be that a Member State’s deposit guarantee scheme may only benefit from EDIS if such Member State complies with EU rules. However, once the final phase of EDIS enters into force, it seems that the absence of compliance with EU rules and/or the absence of appropriate implementation of EU rules by a Member State will not impact the access of depositors of a bank in such a Member State to the EU-wide deposit guarantee fund. Some States and credit institutions may be at risk that the EDIS scheme results in having to prop-up lenders in more fiscally lax States. To mitigate this risk, the EU deposit guarantee scheme should be available only if the EU rules on deposit guarantees have been fully implemented, though that seems to have potential effect mainly during the reinsurance phase, as opposed to when EDIS will replace national deposit schemes. In other words, it may therefore seem preferable to give the benefit of the Eurozone deposit scheme prior to the final phase only if the banking package is fully implemented by Member States, e.g., CRD IV (Capital Requirement Directive), BRRD, as opposed to merely the Deposit Guarantee Directive. It seems legitimate that Member States fully comply with the EU legislative banking package, in order to benefit from the contemplated EU fund to be created via EDIS. As a consequence, it seems preferable that harmonisation be made at a maximum level, i.e., without leaving options at Member States’ level, and that due implementation at National level be verified, prior to implementing a mutualised deposit guarantee scheme.

			1.8.1.1. Should Banks be Subject to Supervision at EU Level if a Mutualisation of Deposit Guarantees is Put in Place?

			If the deposit guarantee scheme is managed solely at EU level, i.e., in the event of full mutualisation, the supervision of the banks that are involved may also need be made at EU level, as opposed to merely being locally supervised. There would be some paradox to have an EU-managed deposit scheme fund, without direct supervision of financial institutions at the same level.

			1.8.2.2. Should Resources Remain at Local Levels, as Opposed to EU Level, in Order to Strengthen Depositors’ Confidence?

			To ensure depositors confidence, the bulk of resources may need to remain local (it is uncertain that depositors’ confidence will be strong if the resources are at EU level), and, at a strict minimum, a local entity should remain to facilitate communication with depositors, including in the language of depositors, and to better understand local products and regulations.

			1.8.3.3. Is there a Need for Deeper Economic Analysis to Determine How to Best Reduce EU Market Fragmentation?

			Funding of the Eurozone-wide deposit guarantee scheme and/or deposit guarantee scheme throughout the EU (not only the Eurozone) may need to be harmonised to reduce EU market fragmentation. Further economic analysis would be recommended in this regard. An EU-wide mechanism may seem more appropriate than a Eurozone one only in connection with a Banking Union perspective.

			1.8.4.4. Should Reinsurance be Considered Instead of Mutualisation?

			It is true that a euro might be worth less than another euro, depending on whether or not the depositor’s guarantee is equivalent from one Member State to another. However, an option to be considered – as an alternative scheme to the current EDIS or de Lange’s proposals – could be to offer resources at EU level, and to maintain current resources at local level; a reinsurance mechanism would permit cost sharing, as EDIS or its equivalent would then provide additional resources to national deposit schemes in the event of a short-fall. It is unclear to what extent any step further than a reinsurance phase, i.e., the first phase of the currently contemplated EDIS, should be considered at this stage of the Banking Union. A European deposit scheme could intervene in the event that a local deposit scheme falls short of resources, and that local banks have contributed ex post to the local guarantee scheme, as applicable, to offer an effective guarantee to depositors.

			1.8.5.5. Should the European Deposit Guarantee Scheme be to the Benefit of EEA Depositors?

			It is unclear why a European deposit guarantee mechanism should benefit solely depositors within the Eurozone, as opposed to throughout the EEA. Creating a full mutualisation scheme does not seem realistic within the EEA, due to the discrepancies between local jurisdictions’ implementation of the EU Banking Union package as well as different types of local supervision. However, a mere reinsurance mechanism should be easier to set-up with a full EEA coverage. That seems to be one more advantage of a reinsurance mechanism.

			1.8.6.6. Would an EU Deposit Guarantee Scheme be Beneficial to Individual Depositors?

			From a depositor perspective, the EDIS regime does not seem, prima facie, to have direct impact on them, as they will continue to be able to access a deposit guarantee scheme for equivalent amounts to the ones currently available, and the geographical scope of coverage as the definition of covered deposits is not subject to significant changes. Even better, the EU-wide fund would be expected to have more cash available to guarantee depositors, and the funding of the EU-wide fund would benefit from a broader base of funding.

			In addition, the board of such of an EU-wide fund could be held accountable to the benefit of depositors,7 e.g., in the event of an administrative error or a wrongful error of the board of the EU-wide fund. EDIS will mainly have effect on the resourcing of the fund and the administration of the EU-wide fund, in light of the fact that the national deposit insurance funds will end up being replaced by a single EU-wide fund administered by a single board (though some administrative procedures may be handled at the national level).

			1.9.9. The April 2024 Proposal

			Rapporteur Karas presented a draft report at EU level on 4 March 2024, which was adopted in ECON on 18 April 2024, but this proposal for a regulation amending Regulation (EU) 806/2014 in order to establish a European Deposit Insurance Scheme is yet to be definitively voted.

			As stated in said amending regulation, financial support to reimburse depositors enhances the financial stability not only in the participating Member State concerned but also in other Member States, by preventing any spill-over of bank crises into non-participating Member States.

			This amending regulation proposes to establish the first stage of a European Deposit Insurance Scheme (“EDIS I”), operating as a liquidity scheme that provides loans to participating deposit guarantee schemes. EDIS I would therefore establish a liquidity scheme that provides loans to the local deposit guarantee schemes in need of liquidity. It would be supported by a deposit insurance fund funded by other deposit guarantee schemes and, if needs be, by additional loans from the latter. The Single Resolution and Deposit Insurance Board would have decision-making, monitoring and enforcement powers. There will therefore be a central authority.

			In order to limit the liability for the European Deposit Insurance Fund and to reduce moral hazard risk at the national level, assistance from the yet to be implemented Deposit Insurance Fund should only be requested if the participating deposit guarantee scheme has raised ex ante contributions and if such funds proved not to be sufficient.

			If a Member State has received liquidity support, that liquidity support should be repaid within six years.

			The first phase that the amending regulation aims to implement would thus ensure liquidity provisions to local deposit guarantee schemes in need, not risk sharing.

			The next step would be to provide for regulations that would move from the provision of liquidity support to the establishment of a full insurance scheme with loss coverage. The aim is indeed to move towards the establishment of a full insurance scheme with loss coverage at a later stage.

			2. Deposit Guarantee Mechanisms

			1.1. Scope of Application

			1.1.1. Ratione Personae: Institutions Concerned

			1.1.6.1. Credit Institutions

			As a general principle, under applicable EU directives, every credit institution should join a deposit guarantee scheme. As a consequence, cooperative banks, for example, may not adhere solely to their own deposit protection scheme.

			Pursuant to the EU Deposit Guarantee Directive No. 2014/49/EU (Article 4), all depositors should benefit from the deposit guarantee scheme, irrespective of their legal status or size. EU legislation does not permit exceptions for medium and large entities, as there was for example under the previous German law regime.

			1.1.1.1. Branches

			Foreign branches also fall within the scope of the obligation to become a member of a deposit guarantee scheme when they are located in a state which is a party to the European Economic Area Agreement, or if a similar agreement exists in the country where they are established.8 Conversely, the branches of non-EEA institutions located in France or in other EEA states are only required to adhere to the Deposit Guarantee and Resolution Fund if they are not covered by a similar mechanism in their country of origin.9

			1.2.2. Ratione Materiae

			1.2.1.1. Type of Reimbursed Deposits

			The 1994 EU Directive mentioned in section 1.2 above adopts a broad definition of deposit by defining it as

			any credit balance which results from funds left in an account or from temporary situations deriving from normal banking transactions, and which a credit institution must repay under the legal and contractual conditions applicable, and any debt evidenced by a certificate issued by a credit institution.10

			It excludes from any repayment by guarantee schemes: (i) the deposits made by other credit institutions on their own behalf and for their own account, (ii) all instruments which would fall within the definition of ‘own funds’, and (iii) deposits arising out of transactions in connection with which there has been a criminal conviction for money laundering.11 It also adds a list of optional exclusions12 to such mandatory exclusions, left to the discretion of each State.

			The current definition of reimbursed deposits13 has been harmonised at European level by the 2014 EU Directive (Article 2(1)(3)), and includes:

			–	Funds left in an account with a credit institution, which must be reimbursed to their holder under the legal, regulatory or contractual conditions applicable, and which do not constitute the pledge or collateral for an existing undertaking entered into by their holder towards the credit institution.

			–	Sums corresponding to ongoing payment transactions or resulting from temporary situations, carried out for the benefit of an identified individual, and deriving from normal banking transactions.

			The exclusions, now also harmonised (Article 5(1) of the 2014 DGSD), include own funds, deposits arising out of transactions in connection with which there has been a criminal conviction for money laundering, anonymous deposits or any debt instrument issued by a credit institution.14

			1.2.1.1. Covered Depositors

			The benefit of the deposit guarantee is offered to depositors regardless of where the depositor is domiciled.15 Depositors should be regarded as having a direct relationship with the deposit guarantee scheme, allowing the depositor to act as claimant via courts. The current exclusions include credit institutions and investment funds for deposits made on their own behalf and for their own account, finance companies and their parent companies, financial holding companies, electronic money institutions and payment institutions, insurance and reinsurance companies, collective investment undertakings, pension schemes, Member States and local authorities, and certain other institutions.

			Credit institutions are required, pursuant to the EU framework, to inform depositors of the deposit guarantee scheme’s guarantees, including the value and scope of protection offered. Confirmation that deposits qualify for the protection should even be provided to depositors on their statements of account. The level of information is provided for by EU legislation and the local implementation measures; it appeared that under certain local jurisdictions, e.g., Germany, it might prove difficult for depositors to determine precisely the scope of their right and of their protection. It may, however, be good practice for banks to go beyond those EU information requirements, in order to ensure full understanding of the legal regime by depositors. Courts will have to decide to what extent banks could be bound by higher standards, in order to ensure full understanding by depositors of the legal regime applicable. It seems that a number of individual depositors are not aware that the non-covered deposits, i.e., deposits above EUR 100,000.00, may be used for bail-in purposes. More generally, if the legal regime is not the same for deposits above EUR 100,000.00 as for those below EUR 100,000.00, the characterisation would be better using two different terms, which could be covered deposits, and non-covered deposits. Characterisation implies a specific regime, if the amounts of cash deposited are all characterised as mere deposits, that may lead to confusion as to the two different regimes that may apply, depending whether the EUR 100,000.00 threshold is met or not.

			1.3. Functioning of the Deposit Guarantee Scheme

			1.4.4. Framework of the Compensation Mechanism

			The 2014 EU Directive improved the governance of Member States’ deposit guarantee systems by requiring sound governance practices,16 as well as the implementation of stress tests.17 It also reinforced their financial resources by providing that they must, following a 10-year transitional period, hold 0.8 per cent of the eligible deposits, and that they are able to demand extraordinary contributions up to the limit of 0.5 per cent of eligible deposits per year. The possibility for deposit-guarantee schemes to borrow funds within the European Union is also provided for.18 All of these EU provisions have been transposed into French law.

			1.5.5. Procedures for the Compensation of Depositors

			In terms of deposit guarantees, the French Deposit Guarantee and Resolution Fund’s involvement may be preventive (section 2.2.2.1) or remedial (section 2.2.2.2).

			Depositors will benefit from a direct claim against the statutory deposit guarantee scheme,19 as opposed to a merely indirect protection of the system that protects the credit institution itself, as was for example the case for German cooperative banks.

			1.5.1.1. Preventive Procedure20

			In the event that the situation of the credit institution should raise fears as to the unavailability of funds, a preventive procedure in order to improve the situation of the credit institution may be triggered on the proposal of the French Prudential Supervisory Authority (Autorité de contrôle prudentiel et de resolution, ACPR) leaving full discretionary power to the French Deposit Guarantee and Resolution Fund.

			The French Deposit Guarantee and Resolution Fund sets out the conditions of its intervention after obtaining the opinion of the ACPR. It has several means of intervention21 and may make its intervention subject to the total or partial transfer of the credit institution or to the extinction of its business activity, or may even acquire the institution’s shares.

			1.5.2.2. Remedial Procedure22

			When it is established that the credit institution is no longer able to return the funds covered by the deposit guarantee either immediately or in the near future, the French Prudential Supervisory Authority may refer to the Deposit Guarantee and Resolution Fund in order to initiate the compensation mechanism.

			Since the introduction of the first depositors’ guarantee scheme pursuant to the 1994 EU Directive, the successive amendments to the scheme, both at European and at national level, have enhanced the protection of depositors in a number of ways.

			(a) Shortening of Procedural Timelines

			Pursuant to Directive No. 2014/49/EU, the deposit guarantee scheme needs to compensate the depositors after having established the unavailability of funds. From mid-2015 depositors are to be reimbursed within a maximum of 20 working days. This time limit will be gradually reduced to seven working days by 2024.

			Depositors do not have to formally make a request to the deposit guarantee scheme, in light of the fact that the credit institution has to transmit the relevant information on deposits and depositors in due course. However, if not repaid in time, the depositor should make a formal request. Member States are authorised to provide for a statute of limitation, pursuant to which claims will not be accepted after a specified deadline.

			(b) Harmonisation of the Level of Guarantee

			The 1994 Directive required Member States to adopt a deposit-guarantee system providing for minimum compensation of ECU 20,000.00.23 In France, such Directive had been transposed by providing for a minimum threshold of EUR 70,000.00 per depositor and per credit institution.24

			The discretion left to each Member State to fix the minimum amount led to significant disparities between the Member States that the 2009 Directive intended to reduce by harmonising the threshold. It therefore raised the minimum threshold to EUR 50,000.00 from 30 June 2009, and provided for a fixed and harmonised level of guarantee at EUR 100,000.00, needing to be implemented prior to 31 December 2010.25 The coverage level applies to aggregate deposits placed in the same credit institution, irrespective of the number and currency of the deposits.

			(c) Ranking

			Deposits rank higher in priority, during an insolvency period applicable to a credit institution, than claims of unsecured, non-preferred creditors (Article 108 of the 2014 EU Directive). The treatment of depositors in the creditor hierarchy has an impact on the costs incurred by the deposit insurer, as it can reduce the costs of liquidation (and of depositor reimbursement where subrogation is present). However, such preference does not preclude non-deposit creditors from taking action to better protect themselves too, e.g., shortening terms of maturity, taking collaterals, which would off-set the benefit of the statutory ranking of depositors.

			(d) Subrogation of Rights

			The deposit guarantee scheme, both in the remedial and the preventive procedure, is subrogated to the rights of the beneficiaries of its intervention in direct proportion to the sums it has paid, and may bring any action for damages against the executives, shareholders and holders of securities.26 Thus, the deposit guarantee scheme will be entitled to receive the benefit of any repayments that the depositor would have been entitled to under the insolvency of the credit institution.

			(e) Islamic Banking

			The Islamic financial services industry has been growing rapidly over the past few years in certain EU jurisdictions. Islamic deposits should comply with Islamic principles. Deposit insurance coverage for the Islamic banking sector should not necessarily be automatic, as Sharia principles may imply that a risk be taken, and therefore that there should not be a full safety-net.

			(f) Excluded Deposits

			The EU legislation excluded certain unsecured liability from the scope of application of the bail-in tool: in order to protect holders of covered deposits, the bail-in tool does not apply to those deposits that are protected under the Deposit Guarantee Directive No. 2014/49/EU.27 Other eligible deposits are potentially available for loss absorbency purposes, including deposits over EUR 100,000.00.28 The fact that two legal regimes will apply depending on the amount of cash deposited in a bank account should imply that the characterisation be different, in order for depositors to distinguish the two applicable legal regimes more easily.

			This means that individuals having deposits of more than EUR 100,000.00, as well as companies above the same threshold, at a bank should consider alternative means in order to protect their deposits. One measure could be to open accounts at different banks in order to avoid crossing the EUR 100,000.00 threshold. They may also prefer to invest their deposit in state-bonds, which are deemed to be at low risk.

			(g) Critical Analysis of the Legal Regime Applicable to Deposits

			Article 44(2) of the so-called BRRD provides for the scope of bail-in tools. It provides, among other things, that resolution authorities shall not exercise the write-down or conversion powers in relation to covered deposits whether they are governed by the law of a Member State or of a third country.

			Investors are at risk when they invest as shareholders. Shareholders are at risk that they get no return on their investment, and ultimately that their investment is not worth any money. Asking shareholders of a bank to be diluted in connection with a bail-out does not seem outrageous, however, in light of the fact that the value of their shares is worth little if anything when the bank is subject to resolution procedures.

			Depositors, which are a type of lender to the benefit of the bank, need to be adequately protected. The EU frameworks provides that non-covered depositors are at risk of being subject to bail-in measures, prior to any State Aid. In light of the asymmetry of information, of the lack of understanding by depositors – who are, once again, a type of lender –, of the complexity of financial institutions’ balance sheets, and in light of the fact that most depositors are unable to distinguish between safe and unsafe banks, depositors may never adequately assess the risk that their deposit will be used in connection with a bail-in procedure, being unable to assess the risk of a resolution procedure to be applied to a financial institution.

			Depositors of the failing financial institutions are at risk of having bail-in measures applied, whereas financial contributions are a burden for all depositors/tax payers in connection with a bail-out, and, to some extent, it may – prima facie – seem fairer to have all tax payers contribute in proportion to their tax level, as all tax payers will then bear such a burden as opposed to only some of them in connection with a bail-in. The main and major drawback of such proposal is, however, keeping a link with the State and National Treasuries, which proved during the 2007–2009 financial crisis to have far more drawbacks than advantages.

			3. Conclusion

			The effectiveness of a deposit insurance system is influenced by the environment in which it operates, e.g., prudential regulation, supervision, and resolution, and not only by its design features. The SSM seems inconceivable without an SRM and a harmonised deposit scheme framework. The EU banking reform package aims to complete the reforms that the EU implemented in the wake of the financial crisis, which made the financial system more stable and resilient. The 23 November 2016 ‘EDIS’ proposal of the EU Commission follows that route. However, in light of the difficulty of having a mutualised deposit guarantee scheme such as the one proposed by the contemplated EDIS scheme, it seems preferable to implement a reinsurance deposit guarantee scheme in the near future, in order to offer a deeper pocket for the benefit of depositors without having some banks consider that they would be treated unfairly as compared to banks located in more fiscally lax states. Such reinsurance scheme would not necessarily be limited to the benefit of Eurozone depositors but rather operate throughout the EU. The April 2024 EDIS I proposal to amend the relevant regulation is a first step, out of three, to obtain a full reinsurance scheme; at this stage, it only proposes a liquidity support to the benefit of local deposit guarantee schemes; it may though be a limited but needed first step in order for the banking harmonisation to move forward. Once a full harmonisation of the EU banking package has been tested, once the banking rules have been fully implemented throughout Member States, and once supervision of banks at the EU level has been proven effective, then a step further than reinsurance should be considered. At this stage, the Banking Union will be incomplete. It seems necessary to go one step further with respect to deposit guarantee schemes, and a reinsurance mechanism at the EU level, which would provide extra-funding to national deposit guarantee schemes, seems to be one easy way forward, which should prove useful to help break the link between the failure of a systemic bank and a National Treasury crisis.

			

			
				
					1	S.M. Seyad, ‘The Impact of the Proposed Banking Union on the Unity and Integrity of the European Union’s Single Market’ (2013) 28(3) Journal of International Banking Law and Regulation (J.I.B.L.R.) 99.

				

				
					2	The International Association of Deposit Insurers and the Basel Committee on Banking Supervision had issued Core Principles in a similar vein in June 2009.

				

				
					3	P. Athanassiou, ‘On the Legal and Economic Treatment of Bank Deposits as Investments: Some Reflections’ (2014) 29 J.I.B.L.R. 715.

				

				
					4	M. Huertas, ‘EDIS – The Third-Pillar of the EU’s Banking Union: Big, Bold, but Can it Be Beautiful?’ (2016) 31(11) J.I.B.L.R. 587.

				

				
					5	A. Minto, ‘The Introduction of an EU-Wide Deposit Insurance Scheme: Advantages and Disadvantages from a Depositor Perspective – Survey, Challenges, and a Way Forward by Means of a Comparative Analysis’ (2017) 32(2) J.I.B.L.R. 49.

				

				
					6	The European Forum of Deposit Insurers (EFDI) has published a report on technical considerations for the design of the European Deposit Insurance Scheme (EDIS), dated 19.11.2018, which provides, among other things, that a ‘golden rule’ should be introduced that EDIS at no stage should lead to a decrease in (expected) available financial means to cover individual DGS events compared to the situation before EDIS.

				

				
					7	A. Minto, above n. 5.

				

				
					8	Arts. 14 and 15 of Directive 2014/49/EU of the European Parliament and of the Council of 16 April 2014 on deposit guarantee schemes [2014] OJ L 173/149; CRBF Regulation No. 99-05 of 09.07.1999, Art. 2.

				

				
					9	Arts. 14 and 15 of Directive 2014/49/EU of the European Parliament and of the Council of 16 April 2014 on deposit guarantee schemes [2014] OJ L 173/149; CRBF Regulation No. 99-05 of 09.07.1999, Art. 3.

				

				
					10	Art. 1(1) of Directive 94/19/EC of the European Parliament and of the Council of 30 May 1994 on deposit-guarantee schemes [1994] OJ L 135/5.

				

				
					11	Art. 2 of Directive 94/19/EC of the European Parliament and of the Council of 30 May 1994 on deposit-guarantee schemes [1994] OJ L 135/5.

				

				
					12	Art. 7(2) and Annex 1 of Directive 94/19/EC of the European Parliament and of the Council of 30 May 1994 on deposit-guarantee schemes [1994] OJ L 135/5.

				

				
					13	Art. L. 312-4-1 I of the French Monetary and Financial Code.

				

				
					14	Art. 5(1) of Directive 2014/49/EU of the European Parliament and of the Council of 16 April 2014 on deposit guarantee schemes [2014] OJ L 173/149, and Art. L. 312-4-1 III of the French Monetary and Financial Code.

				

				
					15	Art. 2(1)(6) of Directive 2014/49/EU of the European Parliament and of the Council of 16 April 2014 on deposit guarantee schemes [2014] OJ L 173/149.

				

				
					16	Art. 4(12) of Directive 2014/49/EU of the European Parliament and of the Council of 16 April 2014 on deposit guarantee schemes [2014] OJ L 173/149.

				

				
					17	Ibid., Art. 4(10)–(11).

				

				
					18	Ibid., Art. 12 - L. 312-8-2 V of the French Monetary and Financial Code.

				

				
					19	Art. 9(1) of Directive 2014/49/EU of the European Parliament and of the Council of 16 April 2014 on deposit guarantee schemes [2014] OJ L 173/149.

				

				
					20	Art. L. 312-5 II of the French Monetary and Financial Code.

				

				
					21	Art. L. 312-4 IV of the French Monetary and Financial Code.

				

				
					22	Art. L. 312-5 I of the French Monetary and Financial Code.

				

				
					23	Art. 7(1) Directive 94/19/EC of the European Parliament and of the Council of 30 May 1994 on deposit-guarantee schemes [1994] OJ L 135/5.

				

				
					24	CRBF Regulation No. 99-05 of 09.07.1999, Art. 5.

				

				
					25	Art. 6(1) of Directive 2014/49/EU of the European Parliament and of the Council of 16 April 2014 on deposit guarantee schemes [2014] OJ L 173/149.

				

				
					26	Art. 9(2) of Directive 2014/49/EU of the European Parliament and of the Council of 16 April 2014 on deposit guarantee schemes [2014] OJ L 173/149. For the French implementation, see: Art. L. 312-6 of the French Monetary and Financial Code.

				

				
					27	Arts. 31 and 32 of Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing a framework for the recovery and resolution of credit institutions and investment firms and amending Council Directive 82/891/EEC, and Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 2007/36/EC, 2011/35/EU, 2012/30/EU and 2013/36/EU, and Regulations (EU) No. 1093/2010 and (EU) No. 648/2012, of the European Parliament and of the Council [2014] OJ L 173/190, and Art. 18 of Regulation (EU) No. 806/2014 of the European Parliament and of the Council of 15 July 2014 establishing uniform rules and a uniform procedure for the resolution of credit institutions and certain investment firms in the framework of a Single Resolution Mechanism and a Single Resolution Fund and amending Regulation (EU) No. 1093/2010 [2014] OJ L 225/1.

				

				
					28	See also: Art. 44(3) of Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing a framework for the recovery and resolution of credit institutions and investment firms and amending Council Directive 82/891/EEC, and Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 2007/36/EC, 2011/35/EU, 2012/30/EU and 2013/36/EU, and Regulations (EU) No. 1093/2010 and (EU) No. 648/2012, of the European Parliament and of the Council [2014] OJ L 173/190, and Art. 27(3) of Regulation (EU) No. 806/2014 of the European Parliament and of the Council of 15 July 2014 establishing uniform rules and a uniform procedure for the resolution of credit institutions and certain investment firms in the framework of a Single Resolution Mechanism and a Single Resolution Fund and amending Regulation (EU) No. 1093/2010 [2014] OJ L 225/1. The latter articles provide that resolution authorities may choose, under certain circumstances, to exclude certain liabilities from the bail-in procedure. The various conditions that need to be met in order to proceed should limit any arbitrary decision by a resolution authority.

				

			

		


		
			Chapter 5 
Civil Liability of National Financial Supervisory Authorities

			Ewa Bagińska

			1. Introduction

			2. Public Authority Liability Matrix

			3. An Event Giving Rise to National Financial Supervisory Authorities’ Liability

			3.1. Exercising Regulatory and Supervisory Powers

			3.2. No Uniform Standard of Liability – The Evolution of Case Law

			3.3. Selected Legislative Choices Limiting or Excluding Liability

			4. Other Conditions for a Compensatory Claim as Obstacles to Liability

			4.1. The Protective Purpose of Rules (Norms)

			4.2. Compensable Damage

			4.3. Causation

			5. Conclusions

			1. Introduction1

			The problem of liability of national financial supervisory authorities (FSAs) transcends the classical division between public and private law. The duties of the authorities are regulated by public law, but liability claims by aggrieved persons are rooted in private law. Entitlement to private law remedies is not limited to individuals such as depositors and embraces other actors in the financial markets (banks, insurers, stock exchange, etc.) which can suffer damage to reputation or to their financial position in the market, and possibly their shareholders.2

			In recent years European courts have increasingly admitted the possibility of seeking civil remedies, specifically based on tort law, against FSAs and/or the state.3 The nature of the liability of FSAs is tortuous, as a contractual relationship between a public authority and an injured individual cannot be established. This contribution reviews the case law and provides a theoretical framework for such claims. Latest comparative research by R.J. Dijkstra has shown that no common approach to financial supervisory liability exists in the EU Member States.4 Nevertheless, we should try to identify some convergences or at least common trends in the present developments.

			2. Public Authority Liability Matrix

			We should begin with a sketch of the current state of the liability of public authorities in Europe.5 Depending on the national system, the rules on liability of public authorities belong to either the private or public law domain, or to both. Thus, the problem discussed here may be approached from different angles: civil law, constitutional law, administrative law and EU law. In the vast majority of European systems, public authority liability is presently governed by special rules that are stricter than the ordinary rules of tort liability. Only the common law countries have, in principle, retained uniform rules of liability for public and private persons. The classification (whether private or public law), however, does not have a great influence on the substance of the liability question, its prerequisites and limitations.6

			Moreover, because a claim for compensation always remains a civil law claim,7 its core elements are common for most of the legal systems: an event giving rise to liability, damage and causation. Additional requirements can flow from the particularisation of special rules, for example in cases of the liability of the judiciary or for the legislative functions, if admitted.8

			Despite prima facie differences in the scope of public authority liability in the main legal systems, general objectivisation and extension of public authority liability should be noted. On the one hand, liability can be triggered by illegal conduct; hence anyone’s negligence is not subject to scrutiny. On the other hand, albeit quite exceptionally, subjective fault still plays a role in cases of specific governmental activities, where usually the proof of gross negligence is required. As will be shown below, the latter limitation of liability is clearly accepted in the sphere of regulatory banking and financial activities. Accordingly, a breach of public rules or failure to fulfil public tasks must be intentional or grossly unreasonable in order to trigger liability, assuming that the other elements of a tort claim have been met.

			The nature of damage suffered by the injured persons in the discussed context is typically characterised as pure economic loss. This is another argument used by European courts to limit public authority liability, as public resources are usually deficient (section 4.2 below). We should note, however, that an important exclusion of the liability of FSAs concerns losses that have been or could have been covered by a deposit guarantee fund or scheme.

			Finally, there may arise a question of legal standing. Should a claimant sue the institution itself or the state which stands behind the institution? The organisation of domestic supervisory systems for financial markets is not uniform in Europe; the legal nature of the supervisors and their connection to the state budget varies.9 In many continental legal systems, a public supervisory authority that has its own legal capacity and budget should be sued. To illustrate, in Poland, as a result of the evolution of the supervisory system, a consolidated supervision model was adopted for all financial market sectors. The supervision authority used to be the Financial Supervision Commission (KNF), which had a statio fisci status. The status of KNF changed as of 1 January 2019.10 Pursuant to Article 3(1) of the Financial Market Supervision Act, the state’s legal person is the Office of the Financial Supervision Authority (Urząd Komisji Nadzoru Finansowego, UKNF), and the Financial Supervision Commission itself was granted the status of an organ (named the KNF Board) of this state legal person.

			Further problems arise in the systems which have shifted from the exclusive liability of the individual servant to the joint liability of the public institution by which the servant was engaged, and frequently to the exclusive liability of that institution.11 However, even in those systems, where, as a matter of policy, liability is channelled onto a public institution, the latter is granted a limited right of recourse against the servant, in particular where they acted with gross negligence or intent. As might be expected, the institution’s deep pockets attract claims even where the servant bears notional joint liability.12

			It is clear from the above that a civil servant of a financial supervisory authority will most likely not be sued personally, although, it cannot be excluded that the institution will in turn seek recourse by way of indemnity for damages already paid.

			Interestingly, what can make the question of who to sue more complicated, also in the context of causation (see section 4.3 below), is the use of professional auditors by a supervising body. The problem is illustrated by an Austrian case of 2003.13 Under the facts of the case, the plaintiffs, who had deposits or saving accounts with a bank that went bankrupt, brought an action for a declaratory judgment establishing the liability of the Republic of Austria for the loss suffered as a consequence of the bankruptcy. The plaintiffs argued that the bankruptcy and the ensuing anticipated loss was caused by insufficient banking supervision by the state (the Federal Ministry of Finance). According to the findings, the criminal conduct of two executives and a secretary led to the bankruptcy. Their malversation was not detectable for the bank auditor or the organs of the banking supervision authority. However, a properly organised and functioning internal control would, most probably, have uncovered the malversation. Had the bank auditor informed the supervisory organs appropriately about the inadequately organised internal control, the bank’s bankruptcy could very probably have been avoided. In this case the bank auditor had been mandated contractually by the bank and not by the Ministry of Finance. The Austrian Supreme Court held that banking auditors should be treated as state organs, because when they are appointed14 they support the supervisory authority, get involved in the fulfilment of the banking supervision authority’s duties and, therefore, have to be qualified as a state organ.15

			3. An Event Giving Rise to National Financial Supervisory Authorities’ Liability

			1.1. Exercising Regulatory and Supervisory Powers

			Both the regulation of a financial market (setting rules) and the supervision over it (by which we mean monitoring and enforcement of rules) are conduct which can result in someone’s unwanted losses and thus lead to liability. Most often individuals suffer from omissions by supervising authorities, which in themselves enjoy a wide margin of discretion in taking actions and implementing measures. Other (institutional) market actors are exposed if the authorities interfere with their business activities or overreact to certain facts. It is underlined in the doctrine that sometimes FSAs seem to have fallen short of fulfilling their statutory obligation of preventing reckless market conduct in order to diminish improper financial risks.16

			In general, as noted earlier, the contemporary model of public authority liability in Europe, and specifically in newly democratic states, is liability based on unlawfulness (public illegality, wrongfulness). The objective standard is rooted in constitutional values and principles. However, the sphere of application of the objective standard of liability of public authorities sometimes excludes licensing and supervisory activities, especially those performed by financial regulators. First and foremost, it is argued that regulatory and supervisory powers are regarded as non-justiciable.17 Administrative decision-makers are allowed a degree of discretion in the exercise of their powers and the courts cannot second-guess their decision;18 deciding on liability would mean infringing on the administrative organ’s sphere of discretion.19 As will be elaborated on below, in some countries this argument leads to statutory immunity of FSAs.

			In practice, the problem of using discretionary powers in the financial market can be illustrated by a Spanish case concerning the National Securities Market Commission’s (CNMV) alleged failure to discharge statutory duties on the occasion of the bankruptcy of investment agencies.20 Spanish case law assumes that the current legislation does not confer upon the CNMV absolute powers of immediate inspection and intervention, or even power to suspend activities, when there is news or indication that irregularities in an investment agency are occurring. The Spanish Supreme Court held that the CNMV had the discretion required to assess the circumstances of the case according to its experience and expertise. A prudent exercise of power has to take account of the possible effect of a planned action on the stock market, on which the company operates. ‘It is not considered reasonable for the CNMV to take drastic measures without having made the necessary checks or without having given the managers the opportunity to explain themselves and, if necessary, to rectify procedures’.21 Hence, technical discretion and attention to the likely impact of the actions of public authorities on the economic or social area in question influence the assessment of liability.

			1.1. No Uniform Standard of Liability – The Evolution of Case Law

			Comparative research reveals that the standard of liability of national FSAs, as shaped by legislation and case law, seems to vary significantly. The liability can be based on simple negligence in supervision (Denmark, Sweden, Hungary), unlawfulness (Czech Republic, Poland,22 Greece, Spain), gross negligence (France, Belgium, Italy, Croatia) and solely intent (UK, Ireland, the Netherlands, Bulgaria, Malta, Estonia). In some countries liability has de facto been abolished (Germany, Austria).23 Despite this variety in the approaches to the preliminary condition of liability (unlawfulness/fault), negligent supervision (simple negligence/fault) or maladministration24 will likely not be sufficient to hold the state or the FSA itself liable in damages in most European jurisdictions. A plaintiff will have to prove gross negligence (culpa lata) or bad faith, which means that discretionary activities remaining within the parameters of reasonableness will not trigger liability.25

			Gross negligence depicts a situation where the given FSA should have uncovered fraud or other irregularities at the institution,26 or should have recognised signs of financial difficulties, or should have acted more decisively (e.g. revoke a licence, impose other sanctions) applying the ordinary standard of care. Bad faith, on the other hand, is a notion unorthodox to continental civil law systems, which prevails in common law. By ‘bad faith’ continental lawyers would most likely understand a situation that is quite close to intentional infliction of damage.27

			An interesting evolution of the liability standard is to be observed in those countries where public authority liability is based on general liability rules.28 Two illustrations – from the Netherlands and Italy – are worthy of closer analysis.

			In the Netherlands, before 2012, the general tort liability clause contained in Article 6:162 of the Dutch civil code was held applicable to the liability of financial authorities. The Dutch Supreme Court (Hoge Raad) took this position first in 2006 in its Vie d’Or judgment,29 which concerned the liability of the insurers’ supervising authority, and later in the judgment X v. Autoriteit Financiële Markten (2014).30

			In Vie d’Or case, the lawsuit involved claims of several persons who incurred loss when their life insurance company had gone bankrupt. The claims were subrogated to a foundation who sued the
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