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When a president is willing to repeatedly disregard the law to

force his radical policies on the American people,

we become the last line of defense against

a government out of control.
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FOREWORD

by Senator Jim DeMint

MORE THAN TWO centuries ago, thirteen American states, after winning their hard-fought independence from the most powerful military in the world, joined together to assure that future generations of Americans would never again be subservient to a central power. Representatives from every state signed a contract to form a federal government that would provide for their mutual defense, facilitate interstate commerce, and guarantee liberty for all citizens.

This contract—the Constitution of the United States—specifically limited the powers of the federal government to a short list of enumerated functions, and the accompanying Bill of Rights stated explicitly that all other policy matters would be left to the people and the states. The Constitution is not a piece of legislation that can be changed merely by a vote in Congress or waived by a presidential edict. It is a legally binding contract between two parties—the American people and their federal government—that must be protected by the states and enforced by our courts.

However, state and federal judges have for too long looked the other way as politicians and unelected bureaucrats have systematically violated this contract and eroded the liberties of the American people in the process. For decades, congressmen, senators, and presidents of both parties have run roughshod over constitutional limits and created unsustainable levels of debt and dysfunction.

I can say with some authority after fourteen years in the U.S. House and Senate that too many federal politicians—no matter which party is in power—will continue to spend, borrow, and grow the federal government until it eventually collapses under its own weight. They will continue to try to fix problems caused by excessive government with more government programs and spending, all while extracting more and more money and liberty from the people. Unless the states demand that the courts enforce the contractual limits of federal power, the federal government will fail, and it will bring the states and the people down with it.

Ken Cuccinelli’s The Last Line of Defense provides freedom-loving Americans and our states with the blueprint to save America and the cause of liberty. Ken has a brilliant legal mind and is a rare package of intellect, courage, and tenacity … all with a winsome presentation of the benefits of liberty and limited government. As attorney general of Virginia, he has boldly demonstrated how states can begin to restrain the ever-growing federal behemoth.

For example, Ken, in tandem with twenty-seven other state attorneys general, brought a lawsuit against the government to stop the federal takeover of America’s health care system. The states won the central constitutional argument of the case, and except for some inexplicable tortured logic by the chief justice of the Supreme Court, Americans would have been saved from another imposition on their liberty and another debt-ridden federal program. While the overall case was lost, that effort has inspired states to work together to attempt to force the federal government to live within the restraints of the Constitution.

In several other instances, such as with the EPA and the National Labor Relations Board, the states have been and continue to be successful in pushing back against the federal government. This book explains how they are doing it.

States are leading in other ways as well. While the bad news is that the federal government appears to be headed toward a meltdown, the good news is that many states are demonstrating how responsible, limited government can work for the benefit of every citizen. For example, many states have passed right-to-work laws that protect the rights of workers not to join a union. The result has been a more attractive environment for business, more jobs, and increased tax revenues without raising taxes. Those states are also improving education with more school choice; creating business-friendly environments with fewer regulations, fewer taxes, and better protection from predatory lawsuits; and improving family life by upholding traditional values.

Unfortunately, there are other states run by liberal-progressive politicians that foolishly continue to move in the opposite direction: raising taxes, increasing regulations, expanding unionization, growing government and debt, and replacing voluntary societal values with provably destructive politically correct government values.

Because of these policies, many of these liberal-progressive states will be bankrupt within the next five to ten years as a result of bloated budgets, unfunded pension plans, and antibusiness policies. Some of these governments are already looking to the federal government for your tax dollars to bail them out from their own irresponsible decisions. These states will also try to use the federal government to stop the advance of liberty in other states. They will attempt to pass federal legislation or secure court rulings to stop school choice and will try to use federal policies to impose on other states the same onerous taxes, expensive regulations, and high-energy costs that have chased their own citizens, businesses, and prosperity away. Rather than learn from their successful limited-government counterparts, they often instead seek to spread the misery, to suppress the natural competition that successful states—those that believe in the power of the people over the power of government—represent.

Federal politicians have already proven they do not have the wisdom, will, or courage to say no to these liberal-progressive states and to the unions, trial lawyers, and other special interests that want to impose their misguided ideas and values on the entire country.

There is hope, though. As more conservative, free-market states show their citizens through experience that limited-government ideas preserve liberty and create success and prosperity, there is hope that Americans will demand the same proven and principled approach to governing at the federal level. And as Ken and his fellow attorneys general keep fighting continuing federal overreach, they are making more citizens aware of the threat such overreach poses to their personal and economic freedom, eventually leading them to the conclusion that they need to change their elected representatives in Washington if they are to change the direction of their country.


CHAPTER 1

THE BIGGEST SET OF
LAWBREAKERS IN AMERICA
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There is but one element of government, and that is the people … For a nation to be free, it is only necessary that she wills it. For a nation to be slave, it is only necessary that she wills it.

—JOHN ADAMS, 1814, Founding Father and second president of the United States



IN MARCH 2010, President Barack Obama and the Democrat-controlled 111th Congress did to the American people what the tyrant we rebelled against in 1775 couldn’t even do when we were merely subjects: they declared that they suddenly had the unprecedented power to force Americans to purchase private products in the name of whatever “public good” the federal government deemed appropriate.

In March 2010, that product was private health insurance, and the mandate to buy it was the centerpiece of the new federal health care law, the Patient Protection and Affordable Care Act, also dubbed Obamacare.

But this new power Congress and the president claimed for themselves had the potential to go far beyond the ability to force Americans to purchase just health insurance. The power could be used to force them to buy cars to prop up the ailing automobile industry, to buy gym memberships and vegetables to promote healthy lifestyles, or to buy virtually anything for whatever Congress and the president declared was the public good.

By passing the Patient Protection and Affordable Care Act (PPACA) with this individual insurance mandate, Congress and the president had violated the United States Constitution, as no such power to mandate private purchases had ever been given to the federal government. Unfortunately, without enough lawmakers in Congress willing to uphold their oath to “support and defend the Constitution of the United States” and vote against the unconstitutional act, it became law, and it fell to people like me and my fellow state attorneys general to take the federal government to court to attempt to stop its overreach. In other words, the states had to sue the federal government to protect the U.S. Constitution and our citizens from the federal government.

Though a mandate was unconstitutional, many Americans would embrace this newfound federal power to seemingly solve yet one more of our society’s challenges: health insurance that was too expensive and out of the reach of too many people. Fortunately, the majority of Americans saw this new mandate power for what it was: a diminishing of our liberty that would be difficult to undo, and a power that could just as easily be used for not-so-altruistic purposes down the road.

This book attempts to chronicle the courtroom and the behind-the-scenes fight against one of the greatest assaults on American liberty in our lifetimes—the federal health insurance mandate. I’ll also cover other lawless acts of what I call the biggest set of lawbreakers in America—the Obama administration. No other president, no other administration has had such a willful disregard for the law.

The administration used its temporary majority in Congress as well as executive branch agencies like the Environmental Protection Agency (EPA), the Federal Communications Commission (FCC), and others to exercise control over the American people that it didn’t have the authority to exercise, and in the process, it trampled the sovereignty of the states, violated federal law, ignored federal courts, and violated the Constitution to achieve its goals of redistributing wealth, concentrating power in Washington, and rewarding its political allies.

Although I had many policy disagreements with the health care law and the other federal actions I’ll describe throughout this book, I won’t get into many policy discussions here, because that’s already been done elsewhere and because—as the attorney general of Virginia—I couldn’t sue the federal government just because I didn’t like its policies.

We Americans had seen our share of bad laws from Washington that punished achievers, harmed one class of people to advantage another, or ravaged the economy to put more power in the hands of government. But just because laws were bad policy and went against the principles of small government didn’t necessarily mean they were unconstitutional. For instance, I had said all along during Virginia’s lawsuit against Obamacare that if the federal health care law had been passed in a constitutional way—funded with a legal tax on citizens instead of as an unconstitutional mandate to buy a private product—I would have had no authority to sue. Fighting back on bad policy is the role of Congress and the people. If laws are onerous but constitutional, the only remedy is at the ballot box—by electing new members of Congress and a new president.

However, when the president is willing to ignore the law repeatedly or disregard the Constitution to force his radical policies on the American people and the states, state attorneys general like me are able to step up and push back in the courts.

HOW DID THIS fight with the federal government come about? To best answer this question, we need to refer back to the history of the United States—starting all the way back with the country’s founding.

In 1775, American colonists began to fight what initially seemed like a futile revolution to throw off the shackles of a powerful tyrant and struggle for their independence. Against the odds, they freed themselves from Great Britain and created a government of their own—one that would exist to secure and protect their newly won liberty.

The framers of the Constitution started with the premise that the government would derive its powers from the people and ultimately would answer to them. They painstakingly designed the Constitution—the document that created the federal government—to grant the government only limited powers, because they understood that a strong central government would be a constant threat to the cherished liberty they had recently won. Regrettably, in the centuries since the Constitution was adopted, we as a people have demanded that government do more to “fix” society’s problems—from poverty to high food costs to transportation issues—and to accommodate those demands, government has willingly grown beyond its original mandate.

We have ended up relying more on government and less on ourselves, our families, our churches, our friends, and our communities. With every new societal problem, enterprising politicians—backed by a cavalcade of cronies and special interests—have identified a new government program or agency to solve it. In the process, the principles of limited government have been pushed aside for what some deemed “the greater good.” If the new program was unconstitutional or violated the law, well, then, they declared, that just meant the Constitution or the law wasn’t able to keep up with the times.

Few seemed to notice the cost of these solutions—not just in dollars, but in liberty. Every time we asked government to do something new, we had to transfer some of our authority to it to allow the government to carry out those solutions. Every transfer of our authority came at the expense of just a little more of our liberty. Bit by bit, our federal government gained more and more power, while the people retained less and less.

We had long forgotten Thomas Jefferson’s admonition that “eternal vigilance is the price of liberty.” We weren’t very vigilant, and we let people like President Obama’s former chief of staff, Rahm “you never want a serious crisis to go to waste” Emanuel, use real and perceived crises to convince people to let government grow its power at every opportunity.

Of course, President Obama wasn’t the only one who was to blame for accumulating so much power to the federal government to so thoroughly trample our liberty. That process had been a steady bipartisan march for more than the last one hundred years of American government.

The government’s growth of power over those years ultimately set the stage for 2009: Under the Obama administration, with a willing president, the government shifted from deriving its authority from the people to seizing authority from the people. The administration circumvented Congress to unilaterally change immigration law, defied a federal court order to regulate the Internet, bypassed the authority of the states to try to put the coal industry out of business, and worked with Congress to violate the Constitution to push mandatory health insurance on all its citizens.

We were finally confronting head-on the big-government leviathan President Gerald Ford had warned us about when he said, “A government big enough to give you everything you need, is a government big enough to take away everything that you have.”

This was exactly what our founders had feared. As a result of massive government growth, we had a government that existed to plan and control virtually every aspect of our lives and our economy, from energy to automobiles to banking, insurance, and health care. We had a government so large, powerful, and costly that not only was our liberty at stake, but so were our financial freedom and our very way of life.

But something remarkable also started happening in 2009 to counter all that. As our founders once did against a tyrant king, citizens and states began to push back against the federal government in an attempt to stop its out-of-control growth. As the government borrowed hundreds of billions of dollars from the Communist Chinese to bail out failed U.S. financial institutions, car companies, and American homeowners who were encouraged to buy houses they couldn’t afford, taxpayers started to get angry. And as talk of putting the American health care industry under government control became actual legislation working its way through Congress, citizens started to protest. Many organized, and the Tea Party movement—named in honor of the 1773 Boston Tea Party rebellion against the British Crown—emerged.

In February 2009, just weeks before the national Tea Party movement started to take shape, Newsweek ran an editorial by then-editor Jon Meacham titled “We Are All Socialists Now.” The editorial captured the American people’s frustration that government spending was growing at an unsustainable pace and government control of the American economy was unparalleled compared with any other time in our history. It also spoke to their frustration that it wasn’t only President Obama and a Democrat-controlled Congress that had caused it all, but that the previous Republican administration and Republican Congress—those whom they had expected to put the brakes on government expansion—had actually had their feet on the big-government accelerator, too:


In many ways our economy already resembles a European one. As boomers age and spending grows, we will become even more French.… The U.S. government has already—under a conservative Republican [President George W. Bush’s] administration—effectively nationalized the banking and mortgage industries [with hundreds of billions of dollars in taxpayer-funded industry bailouts].…

[B]ut it was, again, under a conservative GOP administration that we enacted the largest expansion of the welfare state in 30 years: prescription drugs for the elderly … And it is unlikely that even the reddest of states will decline federal money for infrastructural improvements.…

Whether we like it or not—or even whether many people have thought much about it or not—the numbers clearly suggest that we are headed in a more European direction. A decade ago U.S. government spending was 34.3 percent of GDP, compared with 48.2 percent in the euro zone—a roughly 14-point gap, according to the Organisation for Economic Co-operation and Development. In 2010 U.S. spending is expected to be 39.9 percent of GDP, compared with 47.1 percent in the euro zone—a gap of less than 8 points. As entitlement spending rises over the next decade, we will become even more French.



It was this sense of America’s inevitable slide toward socialism that finally moved average citizens to organize into the Tea Party movement and become skeptical of both Republican and Democrat politicians. They started to take more of an interest in their government, educate themselves about politics, and even study the history of our Founding Fathers.

In all my years in politics, I had never seen such an interest in the Constitution and our founding principles as I saw emerge in 2009 with the Tea Party movement. I used to think I was one of only a small group of people who even read the Constitution and tried to abide by it, but it’s now commonplace to hear average citizens talk about the Constitution and limited-government principles in political discussions.

The American people had been asleep, letting their power go and their government grow. The Tea Party movement reawakened them to the fact that they could no longer take their freedom for granted. It also warned of what was to come if they didn’t do something to change course soon.

As a result, citizens started to take notice of what their elected officials were voting for. People began to study the Constitution to learn the legal limits of government authority. Protests in Washington and at congressional district offices and town halls across the country became the order of the day.

In the so-called summer of discontent in 2009, politicians were forced to start paying attention to their constituents a lot more. And the states started to realize that they weren’t wholly owned subsidiaries of U.S. Congress, Inc., ready and willing to carry out the orders of a Congress and a president whose actions were unconstitutional or contrary to the law.

It was in that tumult of 2009 that I was elected Virginia’s attorney general. While I took on the typical duties of a state attorney general, on the day I was sworn into office, like every other state and federal elected official, I also swore an oath to defend the Constitution of the United States. That’s an oath I took very seriously, even if others thought such an attitude was passé.

So when the federal government went so far as to disregard the law or overstep the bounds of its constitutional authority in such a way as to harm the Commonwealth of Virginia in the process, I had the legal authority to push back in court. And I did.

In fact, this was precisely the system that the framers of the Constitution had set up to keep the federal government in check. Just as the framers divided the power of the federal government among the legislative, executive, and judicial branches in a system of checks and balances to ensure each branch served as a watchdog over the others, so too did they divide authority for governing between the federal government and the state governments—a concept called federalism. Federalism is another level of checks and balances that allows the states to serve as a fail-safe to prevent the federal government from becoming so powerful that it becomes destructive of the very liberty it was instituted to protect. Remember “[to] secure the Blessings of Liberty to ourselves and our posterity” in the Preamble of the Constitution?

It was in this spirit of federalism—the idea of the states standing up to the federal government when it overstepped its legal or constitutional bounds—that Virginia and eventually twenty-seven other states decided to file suit over the 2010 health care act. I’m not aware of any other time in American history when so many states were plaintiffs against the federal government, attempting to rein in its power. It was a truly historical and critical test for our constitutional republic.

Virginia was the first state in the nation to get to federal court and argue that the new health care law was unconstitutional. Our legal argument was that the government’s attempt to use the clause in the Constitution that allowed Congress to regulate interstate commerce didn’t allow Congress to order people into commerce to purchase private health insurance. The federal government could tax you, but it didn’t have the power to force you to purchase something.

There was a reason there had never been a mandate like this in all of American history: for the 234 years prior to 2010, everyone had known that the federal government lacked the power to do it.

Interestingly, in the 1760s, when we were still subjects under British rule, the American colonists refused to buy British goods to protest several new taxes imposed by Parliament. King George III viewed the boycotts as illegal, even treasonous. But the king’s own lawyers—the attorney general and the solicitor general—told Parliament that the boycotts were legal under British law. That answer was a concession that the king and Parliament couldn’t order their own subjects to purchase British goods.

Imagine the irony in 2010 when the president and Congress ordered free American citizens to do what the tyrant we rebelled against acknowledged that even he didn’t have the authority to do when we were merely subjects. As I said, the reason there had never been a mandate like this before in American history is because everyone knew the government lacked the power to do it—everyone, that is, except President Barack Obama and the Democrat-controlled 111th Congress.

Americans may disagree on what the different parts of the Constitution mean and on the acceptable size of government, but those who know even a little history must agree that we established a government that was supposed to be less powerful than the one from which we declared our independence.

Forcing citizens into commerce to buy government-approved health insurance sounded more like what governments did to subjects, not to citizens. And that’s why I said from day one of our health care challenge that our lawsuit wasn’t about health care; it was about liberty.

THE HEALTH CARE case was just one of the fronts in the states’ fights against the federal government’s lawbreaking. Even before the health care suit, Virginia, Texas, Alabama, and several other states were pushing back against the federal Environmental Protection Agency—or what I like to call the Employment Prevention Agency (as that seems to be what it does best these days).

In 2009, the EPA used discredited and politicized data it borrowed from the United Nations to declare that carbon dioxide and other greenhouse gases like methane were pollutants dangerous to public health because they allegedly caused global warming. Yet carbon dioxide is what we exhale every second of every day. It keeps the trees alive and allows them to make the oxygen that keeps us alive. It’s a wonderful symbiotic system that sustains life on earth.

But to environmentalists, carbon dioxide is a slow killer. And by declaring it a pollutant, the EPA could regulate its emission from everything from power-generating plants, to factories and office buildings, to individual cars and trucks. In other words, with this single declaration, the EPA was able to put a massive part of the U.S. economy under its control under the guise of stopping global warming.

In assuming this new authority, this agency of mass destruction was able to foist on America a job-killing, economy-killing regulatory scheme that Congress had already considered but had refused to pass. In other words, since President Obama couldn’t get the votes in Congress to pass legislation capping carbon dioxide emissions (because so many Americans opposed it), he decided to have one of his executive branch agencies implement the policy instead.

This EPA scheme will eventually allow the agency to impose strict and often unattainable limits (under any current or emerging technology) on carbon dioxide emissions. Whole industries will have to either spend billions to retool to meet the emissions standards, pay heavy fines, close, or move overseas.

That won’t just cost jobs. It will eventually cost every American household thousands of dollars a year in increased energy bills and increased costs for everything that takes energy to manufacture or to transport: food, clothing, appliances, furniture, and more.

I got involved and filed suit when, in its zealous rush to create this new and unprecedented power for itself, the EPA broke the law by shortcutting its own procedures and policies. It borrowed foreign data when it was supposed to do its own research—or at least verify the accuracy of what it had borrowed.

When Virginia and Texas and a number of other parties asked the EPA to go back through the process and do it right, and it refused, we asked the courts to compel the agency to do so.

As of this writing, the case is still in the courts.

We should all be alarmed whenever the government creates regulations that will have such an enormous impact on the American economy and our standard of living but refuses to comply with its own rules to ensure the accuracy of the data that underlies its decision.

But as alarming as that was, the Obama administration’s overreach and willful disregard for the law didn’t stop with health care or the EPA.

The administration, in a further attempt to appease extreme environmentalists, also tried to shut down coal mining in Virginia, West Virginia, Kentucky, and other coal states by choking off the issuance of mining permits.

In 2011, the federal Office of Surface Mining Reclamation and Enforcement—the OSM, an obscure executive agency under the president—created aggressive new directives to interfere with states’ issuance of coal mining permits in an attempt to overrule the oversight authority of states. The problem was that the OSM’s newly “discovered” authority had never been authorized by Congress. In fact, since the 1970s, Congress had given states the exclusive responsibility to regulate surface mining within their own borders, and nothing in the law had changed since then.

The meaning of the word exclusive had even been litigated in court before. (If you want to know how that one ended, it was with exclusive meaning exactly what you think it means!) And yet the feds pressed on …

This overreach by the OSM was clearly illegal, in defiance of Congress, and a usurpation of state authority.

Unfortunately, I can’t say that I was surprised. During his presidential campaign, then-senator Obama had said unabashedly that he wanted to put the coal industry out of business. He felt it was too harmful for the environment for the government to continue to “let” the industry exist, despite the fact that coal provides nearly half of all electricity for the United States, as well as jobs for some of the poorest areas of the country. The OSM’s move showed that this promise to bankrupt the coal industry was a promise the president was intent on keeping.

But the overreach didn’t stop there. On the labor front, Virginia worked with South Carolina attorney general Alan Wilson and more than a dozen other state attorneys general to take on the National Labor Relations Board (NLRB) when it tried to sanction a private company for building a manufacturing plant in a state that didn’t require workers to join the union to get a job with the company. The NLRB charged the Boeing Company with unfair labor practices for simply setting up a factory in the right-to-work state of South Carolina instead of expanding its unionized plant in Washington.

In right-to-work states, workers can’t be forced to join labor unions as a condition of employment—it’s the workers’ choice to join unions. In non-right-to-work states, the law says join the union or don’t get the job.

In reality, the labor board’s complaint against Boeing was just blatant favoritism by Obama-appointed board members to Democrat-leaning unions. The complaint showed a total disregard for the facts and the law and was a not-so-veiled assault on the ability of twenty-three right-to-work states to recruit industry and create new jobs. It was also the government’s very open attempt to intimidate companies from doing business in right-to-work states—often states that also happen to have Republican voter majorities. And perhaps most critical to average Americans: because this was a threat against companies that tried to create jobs where union membership wasn’t compulsory, it was an outright assault on a citizen’s right to work without being forced to join a union.

But as bad as the attempts to unilaterally destroy part of the energy industry and intimidate job creators were, one of most egregious overreaches came from the Obama Federal Communications Commission when it attempted to regulate the Internet by imposing so-called net neutrality regulations on Internet service providers in direct defiance of a federal court ruling.

The principle of net neutrality states that the federal government should mandate that broadband Internet service providers (the companies that bring high-speed Internet into our homes) let all data flow at the same speed and charge all consumers the same price, regardless of how much of the Internet pipeline each consumer uses.

I’ll get into more detail on net neutrality in a later chapter, but the point is that, from a legal perspective, there was a very big problem with what the FCC did. A federal court had already told the agency that it had absolutely no authority to regulate the Internet. But the FCC defied that order and attempted to move forward with regulations anyway.

An agency’s refusal to honor a federal court order was a new low for lawbreaking, and it posed a serious threat to our representative form of government. If the federal government was not only willing to break the law but then wasn’t willing to stop breaking the law when a court ordered it to, how could we ever expect the government to respect the laws that protected the rights of citizens?

The bottom line was that the Obama administration aggressively used administrative agencies like the EPA, the NLRB, the OSM, and the FCC and their unelected bureaucrats to accomplish policy objectives that the people’s elected representatives in Congress wouldn’t even approve. President Obama and his appointees time and again ignored any limit to their power that they found inconvenient—federal laws, binding rulings of federal courts, and the Constitution—all to make government work in ways they couldn’t achieve through the democratic process.

Unfortunately, we didn’t have a majority of our representatives in Washington who were willing to uphold their oath to the Constitution to stop these assaults. So state attorneys general—once known mostly for suing companies to protect consumers—joined forces and became known for suing the federal government to protect liberty.

We unexpectedly became the last line of defense against an overreaching, lawbreaking federal government.

We were there to fight. And we didn’t just pick the fights we knew we could win. We picked the fights that needed to be fought. As a result, we didn’t always win every legal battle. But even when we lost, whenever we very vocally fought for principles, we still won, because in the process, we educated people through media coverage, town halls, and even Rotary meetings. And when we reached them, we awakened their resolve to take up the fight with us so we could come back in even stronger numbers to fight another day.

Yes, there was value in fighting, even when winning wasn’t certain. Founding Father Patrick Henry lost when he argued that the Constitution shouldn’t be adopted because it created a national government that was too powerful. But it was precisely because he refused to back down after that loss that we ultimately got the Bill of Rights, which has been indispensable in protecting our liberties ever since.

Slowly, my colleagues and I shifted the paradigm for what was expected of Republican state attorneys general. When I was elected, Texas was the only state I knew of that had some kind of standard review of laws and regulations that were considered federalism threats. We adopted that model in Virginia and put such scrutiny on steroids.

As the Obama administration continued its overreach and pushed against the states and the people, Republican candidates for attorney general across the country either started running for office on a federalism platform or soon joined our fight after being elected: Luther Strange in Alabama, Alan Wilson in South Carolina, Pam Bondi in Florida, Bill Schuette in Michigan, Tom Horne in Arizona, and Sam Olens in Georgia. In 2010, a candidate for attorney general in Oklahoma, Scott Pruitt, would run—and win—on a platform of actually establishing a federalism unit within the Oklahoma attorney general’s office to combat “systematic overreach by federal agencies, boards and offices.” As each candidate won his or her election, more states joined in the fight.

Tom Horne challenged the constitutionality of Section 5 of the Voting Rights Act, which required certain states to get the federal government’s blessing on any changes to state voting procedures, no matter how trivial; Luther Strange, Alan Wilson, and Tom Horne sued to allow their states to enforce federal immigration laws to stem the tide of illegal immigration; Greg Abbott in Texas and others fought the job-killing EPA when it continued to mandate oppressive and illegal regulations with little environmental benefit; Alan Wilson fought against the National Labor Relations Board’s attempt to threaten the future of nonunionized jobs; and of course, twenty-eight of us challenged the federal health care law.

Federalism—a term rarely used by anyone other than academics and a concept rarely considered by the states—started to gain major traction. Federalism was reborn in America and would soon become the primary force to rein the federal government back inside the bounds of the Constitution and the law. Very quickly, Washington politicians knew that the states and the American people would no longer stand idly by and watch their liberties be taken away.

IN THE FOLLOWING pages of this book, I’ll detail each of these battles and others we and the other states had with the federal government. I’ll cover the tremendous audacity of the president, certain members of Congress, and the federal bureaucrats who grabbed more control for Washington, regardless of what the law or the Constitution authorized them to do.

I’ll explain what happened in each of these battles and give you an insider’s view of some of the behind-the-scenes strategies we used to push back, as well as the federal government’s often absurd reasoning for doing what it did. I’ll detail the attempts by some in the media to willingly propagandize for the administration to lull Americans into thinking government was just doing what was best for the people, regardless of the toll it would take on American liberty.

As an aside, I want to state early on that I take many in the media to task in this book: those who deliberately distorted the truth in their stories (okay, this is a euphemism; actually, they outright lied), those who only told half the facts (the facts that supported their world view), those who advocated for big government regardless of the consequences, and those who couldn’t help but be openly hostile in their interviews with me.

But I also want to recognize that there are some terrific reporters and editors that I’ve had the privilege of working with who truly report the news in a straightforward way. For most of those reporters and editors, I couldn’t tell you their political leanings, or even if they have any—and that’s a compliment to them. With their fair and factual reporting, they are doing what our Founding Fathers envisioned: informing the public and providing needed scrutiny and accountability to government.

In this book, I’ll also take you back to 1776 and examine the principles of our founding and why those principles of liberty and limited government aren’t outdated relics of the past, hindering our progress toward Utopia—although that’s what the big-government statists would have us believe. I’ll explain how those principles work to guarantee your freedom and why they are as timeless and as important today as they were in 1776. I hope that this book will help more people appreciate what an amazing gift of freedom we have in this country so they’ll be less willing to vote for politicians who are eager to take that gift away from us.

I’ll also introduce you to some people who say the Constitution is no longer relevant, including some of our most influential members of the media. They accuse our Founding Fathers of having no ability to conceive of the issues we would face today, such as skyrocketing health care costs, energy issues, or the revolution of the Internet. What those people forget is that the founders intimately understood tyranny. And they created a constitution to limit government—precisely to keep that government from accumulating the kind of tyrannical power they rebelled against.

The founders did that to ensure that the generations that followed them would forever live as citizens, and never again as subjects.


CHAPTER 2

A PEOPLE WHO HAD FORGOTTEN
THEIR OWN HISTORY

[image: ]


Not too long ago, two friends of mine were talking to a Cuban refugee, a businessman who had escaped from Castro, and in the midst of his story one of my friends turned to the other and said, “We don’t know how lucky we are.” And the Cuban stopped and said, “How lucky you are? I had someplace to escape to.” And in that sentence he told us the entire story. If we lose freedom here, there’s no place to escape to. This is the last stand on earth.

—Ronald Reagan, in “A Time for Choosing,” his televised speech during the 1964 U.S. presidential election campaign



WHY DOES THE Constitution—written more than two hundred years ago by “a bunch of dead white guys,” as its modern detractors like to tell us—still matter in the twenty-first century? What were the states fighting for when they challenged the federal government over the first steps toward nationalized health care, when they challenged the EPA over its new power to shut down entire industries, and when they challenged the National Labor Relations Board for sanctioning companies that opened nonunionized manufacturing plants?

The states were fighting to preserve the rule of law. If the government were allowed to break the law without challenge, how could Americans ever again feel secure that the law would protect their liberty?

No place else on earth has the degree of individual liberty that the United States does, and that’s because we’ve limited government’s power so government exists to serve the people; the people do not exist to serve the government. For this reason, limited government should be important to all of us—Democrat, Republican, liberal, conservative, libertarian, or vegetarian—because constitutionally limited government prevents tyranny. This model has allowed the American people to create a nation where free people, free markets, faith, education, family, prosperity, business, innovation, security, lawfulness, and patriotism can all thrive.

The Constitution with its Bill of Rights is not a code of laws for citizens; it is the law that governs government. The Constitution is the blueprint that established what few things the federal government is allowed to do and how it is to do them. It isn’t just a set of aspirational thoughts about how government should act. It is the law that guides how government must act. Any law the federal government passes, any order the president issues, and any decision a federal court makes are supposed to fall within the limits of the Constitution. Just as laws restrain individuals from harming one another, the Constitution restrains the government from harming the individual and his liberty.

The Constitution governs how our laws are made, how they are executed and enforced, and how they are adjudicated in the courts. When the Constitution is violated—when it’s corrupted by the very people who swore oaths to uphold it—our entire system of governance, of laws, and of justice is thereby corrupted.

If the government chooses to



















The Founding Fathers Were Imperfect





The Federal Government’s Power
Was Meant to Be Limited



















Why the Separation of Powers?














The Bill of Rights





















What Are Rights?







What Rights Are Not































President Obama and a Constitution
of “Negative Liberties”











OEBPS/images/Cucc_9780770437107_epub_tp_r1.jpg
THE LAST LINE
OF DEFENSE

THE NEw FIGHT FOR

AMERICAN LIBERTY

Ken Cuccinelli

WiTh BRIAN J. GOTTSTEIN

re

SRowN
FoRUM





OEBPS/images/Cucc_9780770437107_epub_L02_r1.jpg






OEBPS/images/Cucc_9780770437107_epub_cvi_r1.jpg
LAST LINE
| DEFENS

BRLHENEW RIGHT FOR
ICAN LIBERTY









OEBPS/page-template.xpgt
 

   
    
		 
    
  
     
		 
		 
    

     
		 
    

     
		 
		 
    

     
		 
    

     
		 
		 
    

     
         
             
             
             
             
             
             
        
    

  

   
     
  





