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			Book Presentation: Freedom for the Thought That We Hate by Anthony Lewis

			Book Abstract

			The freedom Americans exercise to say and write what they think is based upon the free expression clauses of the First Amendment. In Freedom for the Thought That We Hate, Lewis explores the history of the First Amendment, from its inception through the vastly different interpretations of its meaning that the Supreme Court has provided through the centuries.

			About the Author

			Two-time Pulitzer Prize winner Anthony Lewis was an op-ed columnist for the New York Times from 1969 through 2001. He has been a lecturer at Harvard Law School and a visiting professor at the Universities of California, Illinois, Oregon, Arizona, and Columbia University. He is also the author of Gideon’s Trumpet and Make No Law.

		


		
			Summary of Freedom for the Thought That We Hate (Anthony Lewis)

			Introduction

			Americans are freer to speak out and say what we think than any society on earth; other countries such as Great Britain have many more restrictions on what can be said. The reason generally espoused for this amount of freedom is the First Amendment, which provides, among other things, that “Congress shall make no law…abridging the freedom of speech, or of the press…”

			Those words, however, cannot by themselves explain our great freedom, because for many decades they did not protect critical expression. History, law, and culture have all contributed to the process of defining what the Constitution commands. The meaning of the First Amendment has been, and continues to be, shaped by each American generation. There will always be people who try to suppress critical comment, but the fundamental American commitment to free speech is not in doubt.

			Beginnings

			Our 17th century colonists came from an England where it was extremely dangerous to utter a thought that differed from official truth in either politics or religion. Repression was accomplished via a licensing – aka censorship – system for all publications, as well as the law of seditious libel. This law made it a crime to publish anything disrespectful of the state or church or their officers. Truth was no defense and punishment included the death penalty.

			Colonial America began with little tolerance for dissent. Puritans wanted the freedom to practice their religion, but did not extend that freedom to others. Colonial judges applied the common law of England, including the law of seditious libel, but the public began to resist. The first great legal test of press freedom involved John Peter Zenger, a New York printer. One of the newspapers he printed, although did not write, attacked the royal governor of New York, and so Zenger was prosecuted for seditious libel. Zenger’s lawyer argued that the published criticisms were accurate and while the judge ruled that truth was no defense, the jury found Zenger not guilty. This decision could not formally change the law, but it did discourage further prosecutions for seditious libel.

			Newspapers at the time were highly partisan, with little pretense of objectivity. Still, prosecutions for seditious libel dwindled in the last decades of the 18th century. In that turbulent mix of repressive law and an outspoken press, the idea arose of endorsing the principle of freedom of the press in governments’ fundamental documents. By the time the Constitution was drafted in 1787 and the First Amendment added in 1791, nine states had provisions prohibiting restraint of the press in their constitutions or other basic documents.

			The federal Constitution of 1787 had no Bill of Rights. But when many states’ conventions were leaning against ratification of the document, fearing it gave the new government too much power, John Hancock proposed that the convention ratify the Constitution and at the same time call on the first Congress elected under it to adopt a Bill of Rights. James Madison, a leading figure in the making of the Constitution, at first opposed the idea of a Bill of Rights. However, by the time Madison took his seat as a member of the House of Representatives in the first Congress, he’d changed his mind and advocated a Bill of Rights. He pushed 12 constitutional amendments through the House and Senate, including what is now the First Amendment.

			The birth of the First Amendment gave no indication on how its scope should be understood. There is no record of the debates and nothing of note was said in the House or Senate regarding the language. But in short order, the Constitution and the country underwent a profound test of what was meant by “freedom of speech, or of the press.”

			“Odious or Contemptible”

			In 1798, the Sedition Act was passed, which made it a crime to write or publish “any false, scandalous and malicious writing or writings against the government of the United States, or either house of the Congress…or the President…with intent to defame…or to bring them, or either of them, into contempt or disrepute…” Violators were subject to imprisonment and a fine.

			The purported rationale for passing the Act was to defend the country against French terrorism. However, in truth, the established Federalist party designed the Act as a defense against the rising populist Republican party (ancestors, despite the name, to the modern Democratic Party). In particular, Federalists designed the Sedition Act to suppress comments made by Thomas Jefferson in the run-up to the presidential election of 1800. In the two and a half years of the Act’s existence, 14 men were prosecuted, among them the editors and proprietors of the leading Jeffersonian newspapers.

			The Federalists’ design to use the Sedition Act for political advantage backfired. Jeffersonians denounced the prosecutions as attempts to take the country back to the tyranny of George III. The law became a campaign issue and contributed to President Adams’defeat. The law’s constitutionality was never challenged during its brief life. Still, critics invoked the Constitution and the First Amendment as reasons for Congress and the public to oppose the law.

			When Jefferson became President in 1801, he quickly pardoned all the men who had been convicted under the Sedition Act. The Act itself had expired the day before Jefferson’s inauguration. However, one feature of the Sedition Act did not disappear: the political use of fear to justify repression.

			“As All Life Is an Experiment”

			Although the First Amendment is regularly invoked in lawsuits today, it is only relatively recently – 1919, to be exact – that the Supreme Court ever supported a claim of freedom under the amendment, and even that was only in a dissenting opinion. In the 19th century, on the few free-speech claims that reached the Supreme Court, the Court tended to allow the repression of any speech that had a “bad tendency,” that is, speech that could offend right-thinking people.

			However, in 1917, America entered World War I. President Woodrow Wilson and Congress passed a sweeping Espionage Act that, among other things, made it a crime to “cause or attempt to cause insubordination, disloyalty, mutiny, or refusal of duty in the military or naval forces” during wartime. Hundreds of people were prosecuted under the act for engaging in critical speech or writing. In March of 1919, three cases involving the Espionage Act were decided by the Supreme Court. All three opinions were written by Justice Oliver Wendell Holmes, Jr., and all upheld criminal convictions for violation of the act. However, in the Schenck v. United States decision, Justice Holmes at least offered a more specific formula than “bad tendency” for deciding when speech could be punished: “The question in every case is whether the words are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evil that Congress has a right to prevent.”

			In 1919, the Supreme Court heard a fourth Espionage Act case, Abrams v. United States, in which four protestors had thrown leaflets from the top of a New York building. The Supreme Court affirmed the convictions, but this time Justice Holmes dissented, along with Justice Louis D. Brandeis. He restated his “clear and present danger” test, but added a critical time factor to the equation. In his dissent, he argued that the publication of a “silly leaflet” presented no immediate danger. While he believed the defendants’ views to be the “creed of ignorance and immaturity,” he added that their views should not be considered when looking at the charges before the Court. He wrote: “[The Constitution] is an experiment, as all life is an experiment… While that experiment is part of our system I think that we should be eternally vigilant against attempts to check the expression of opinions that we loathe and believe to be fraught with death, unless they so imminently threaten immediate interference with the lawful and pressing purposes of the law that an immediate check is required to save the country…”

			Defining Freedom

			A majority on the Supreme Court enforced the guarantee of freedom of speech under the First Amendment in 1931, in Stromberg v. California. In this case, California law forbade the display of a red flag, alleging it to be a symbol of opposition to organized government. The Court held the statute unconstitutional under the premise that free speech was a basic American value and repression could not be tolerated to prevent some dim and distant bad tendency.

			However, now the Court faced the challenge of defining from case to case what the words of the Amendment meant. The common argument to examine the Framers’ intent is problematic, since it is not at all clear what the Framers of the First Amendment had in mind. They deliberately wrote a sweeping amendment and left it to later generations to apply it. It is equally difficult to read the First Amendment as “an absolute” that forbids any official restrictions on expression.

			One important case was Near v. Minnesota (1931). In this case, a weekly paper published by a virulent anti-Semite regularly charged that Jewish gangsters, in league with officials, were corrupting government. The paper was closed by court order. However, the Supreme Court, in a narrow 5 to 4 decision, held that the ban on the paper was in violation of the guarantees of the First Amendment. The reach of this decision was enormous. Because of this decision, it is now extremely difficult to persuade a judge to issue a prior restraint on the press, i.e. enjoin a paper from publishing a story.

			Another key issue has been stories that are alleged to be libelous. The 1964 case New York Times v. Sullivan arose out of the civil rights movement. The New York Times published an advertisement by the supporters of Martin Luther King Jr., which stated that racist southern officials had used lawless tactics against the civil rights movement. Although the advertisement mentioned no names, one official, L.B. Sullivan, sued The Times for libel. At trial, a judge ruled that the advertisement was libelous. The Supreme Court reversed this decision, in a sweeping assertion of the values of free speech and freedom of the press. Justice William J. Brennan’s opinion stated that officials could not win libel damages from their critics unless they proved that a false, damaging statement had been made with knowledge of its falsity or in “reckless disregard” of its truth or falsity. This case revolutionized the law of libel in the United States; plaintiffs would now be required to prove falsity in order to win, and prove fault on the part of the publisher
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