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Monitoring End Year Report: RETRAK and the Ministry of Trade Advocacy Partnership



1.  Introduction
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Retail Trade Association of Kenya (RETRAK) is a non-political, non-partisan and non-profit making organisation dedicated to the service of its members. RETRAK has 120 entities representing over 600 outlets that are comprised of retailers. RETRAK aims to be an authoritative and trusted voice for the Kenyan retailer. It works to represent and empower the Kenyan retailer to reach their full potential and is guided by the values of integrity, service to members, commitment, fairness and collaboration with members and amongst members. 
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2.  Issue
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In September 2016, the Business Advocacy Fund (BAF) supported the Kenya Association of Manufacturers (KAM) in collaboration with the Ministry of Industry Trade and Cooperatives (MITC) to research and develop an appropriate regulatory mechanism to address unfair trade practices in the retail trade in Kenya. At the time, MITC had formed the National Sector Working Group (NSWG) which brought together various stakeholders including RETRAK and the Association of Kenya Suppliers (AKS) to address the complaints of delayed payments for goods supplied to major supermarkets in the country.

The research report was adopted and published by the MITC - State Department for Trade report in July 2017​[1]. The key findings of the research included:

	Debts outstanding for 60 days and above amounted to KES 334 million as of 31 December 2016 based on data from 22 suppliers who reported having to seek additional loans to stay afloat, and in some instances, they have scaled-down operations owing to delayed payments; 

	Six supermarkets account for 93% of the total debt outstanding for 60 days and above with Nakumatt, Tuskys and Naivas accounting for 34%, 18% and 14% respectively.

	Manufacturers continued to supply their products despite delays in payment to maintain their market presence. 


The NSWG seeks to implement the recommendations of the MITC report to improve the enabling environment for the retail trade sector through the development of: 

	The Retail Trade Sector Prompt Payment regulation; and 

	The Retail Trade Sector Code of Practice (CoP)







RETRAK and KAM received further BAF support of KES 6.6 million to support the NSWG develop the proposed regulations and the Retail Trade Sector CoP. This is a project for which the MITC committed to working in partnership with RETRAK and KAM. 
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3.  The assignment
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This assignment requests the close monitoring of the RETRAK, KAM and MITC alliance to determine: 

	The nature of the relationship established between the two groups of actors seeking to answer the following questions:  	To what extent is the relationship mutually beneficial/ considered valuable for both parties? 

	What roles are played by both parties, and what is their view of the partnership? 

	Do the parties agree on the key outcomes of the partnership? 

	Is there a change in the attitudes of the parties about the relationship, level of trust, and value of this approach to advocacy? 



	The progress made over one year on the planned advocacy specifically documenting some key achievements, and encouraging the partners to maintain a diary of project progress, or lack thereof, including frustrations or jubilations; key achievements; and anything that the partner deems to be an important occurrence. 

	Document lessons learned in the implementation of the alliances and suggest changes to the structure of future BMO-MDA alliances. 


What follows is a review of the nature of the relationship established between the RETRAK and the MITC. 
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The advocacy journey
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The RETRAK CEO shared her progress diary​[2] which shows the steady engagement with MITC and other key stakeholders. The progress diary shows that since the project began, RETRAK has met with MITC 16 key times. However, towards the last four months, the progress diary was not updated even after multiple attempts for this request. It would have been good for RETRAK to keep up with the diary for their benefit of tracking the relationship progress.

A more structured engagement has been established to provide a platform to raise and address concerns on late payments. This has been through the formation of the prompt payment technical committee which continues to have regular meetings. Both RETRAK and KAM are part of the technical committee in the development of the Retail Trade Code of Practice and the Retail Trade Regulations. All stakeholders are allowed to present their positions during the meetings.  

One of the key outcomes of the partnership based on the objectives of the project has been the development of a regulatory framework within the MITC to govern late payments occasioned by the retail sector. RETRAK, KAM and AKS agreed on a harmonised Retail Trade Code of Practice and Retail Trade Regulation that was endorsed by the Ministry of Trade. This is evidenced by the key achievements namely: 

	The signing of the Retail Trade Harmonized Code of Practice​[3] and endorsement from the Ministry, AKS, KAM and RETRAK members in January 2019​[4].

	The proposed amendments to the Competition (Amendment) Act, 2016​[5] to address abuse of market power by dominant players in the market​[6].

	The finalisation of the draft Retail Trade Regulations, 2018​[7]. 


The draft of the Retail Trade Sector Code of Practice (CoP) is an attempt by the sector to self-regulate payment disputes. This CoP is voluntary, with both retailers and manufacturers opting for self-regulation and arbitration rather than Government or legal intervention. 

Highlights of the provisions of the CoP and the regulations include: 

	The CoP and Retail Trade Regulations state that payment terms for fast-moving consumer goods (FMCG) shall not exceed 30 days from the date of the monthly statement.

	The proposed regulations seek to cut the average payment period in the retail sector to 30 days from the current 180 days to 240 days detailed in the MITC report. 

	The retail CoP is a self-regulatory initiative. 

	The retail CoP stipulates that suppliers will not be required to pay supermarket owners to get more shelf space in their premises. 

	The new rules further stipulate that payments for promotion must be mutually agreed upon between parties. 


The Competition Authority of Kenya (CAK) has established a Buyer Power Department to address mounting concerns over the negative influence that businesses have had over suppliers in the past. The regulator via the Competition (Amendment) Act, 2016 stipulates that supermarket owners and other retail outlets that do not pay suppliers on time will face punitive fines of up to KES 10 million, as well as serve a jail term not exceeding five years or both.

RETRAK mentioned that one frustration they have been having has been the lack of an existing law on which to anchor the draft Retail trade Regulations, 2018. The frustration echoed by KAM is that the process of gazetting the regulations is taking much longer than previously expected due to MITC delays. As this is out of KAMs control, in their dialogue sessions with MITC, they determine how best they can speed up the process through their influencing tactics. Both RETRAK and KAM have had discussions via three stakeholders’ sensitization forums with the CAK to determine which of the retail trade regulations would be anchored under the Competition Act, 2016 or the Public Procurement Act, 2015​[8] to address prompt payment issues.

From June to September 2019, RETRAK has had two dialogue sessions with the Ministry of Trade and the Competition Authority. The meeting held with the Ministry of Trade and Industry was for the planning of sensitization forums to be held in various regions (Mombasa, Kisumu and Meru) in conjunction with RETRAK. 

According to the retail trade regulations, the Retail Trade Disputes Settlement Committee was appointed by the Cabinet Secretary, MITC and launched on 16 July 2019​[9] during the Kenya Trade Week. This has not been gazetted as per the project manager. The committee shall act as the dispute resolution body for all disputes arising under this code. This committee’s terms of reference have been developed and will be composed of seven members; two from RETRAK, two from AKS and two from KAM, the small and medium enterprises that supply the retail sector (QuickMart, Choppies and Lynkie Events)​[10]. The Council of Governors and the Ministry of Trade will each nominate a member to the committee. 

RETRAK was invited by the Committee to determine how to fast track the Trade Bill. They also held two dialogue sessions with MITC to determine a strategy for additional awareness on the CoP and regulations in Mombasa, Kisumu and Meru. The CAK proposed amendments to the Competition Act, 2016 to incorporate the Retail Trade Regulations. These went through the second reading in parliament in mid-November 2019. 
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4.  Lessons Learned from the Partnership
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The RETRAK CEO stated that this approach to advocacy is valuable and that the relationship has been positive and consistent since May 2018. Through continuous dialogue, KAM in conjunction with RETRAK have had a good working relationship with MITC. They are part of the leadership of the technical committee proposed by the State Department of Trade in collaboration with stakeholders. RETRAK stated that the alliance with MITC has provided for a comfortable dialogue process which has resulted in a policy win benefiting the industry players.  Furthermore, the relationship has been positive and informative to all the players involved. It has added value and catalysed the advocacy process by enabling constant consultations and sharing of viable information as they go through their deliverables after each meeting.

There has been a change over time in the attitudes of the involved parties on the project. Before the project, the private sector players (retailers, manufacturers and suppliers) had taken contrary positions on how to address late payment concerns. The project was able to bring the State Department of Trade and the private sector players together to discuss the positions in-depth, agree on areas of convergence and outline the divergent areas. RETRAK, KAM and MITC all agree on the results of the development of trade sector regulations as well as Retail Trade CoP.

The relationship is mutually beneficial in that it supports the retail sector to address prompt payment challenges and at the same time, facilitates trade. KAM and RETRAK each attested to the fact that
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