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			THE STEPS

			The architect Cass Gilbert had grand ambitions for his design of a new home for the Supreme Court—what he called “the greatest tribunal in the world, one of the three great elements of our national government.” Gilbert knew that the approach to the Court, as much as the structure itself, would define the experience of the building, but the site presented a challenge. Other exalted Washington edifices—the Capitol, the Washington Monument, the Lincoln Memorial—inspired awe with their processional approaches. But in 1928 Congress had designated for the Court a cramped and asymmetrical plot of land, wedged tightly between the Capitol and the Library of Congress. How could Gilbert convey to visitors the magnitude and importance of the judicial process taking place within the Court’s walls?

			The answer, he decided, was steps. Gilbert pushed back the wings of the building, so that the public face of the building would be a portico with a massive and imposing stairway. Visitors would not have to walk a long distance to enter, but few would forget the experience of mounting those forty-four steps to the double row of eight massive columns supporting the roof. The walk up the stairs would be the central symbolic experience of the Supreme Court, a physical manifestation of the American march to justice. The stairs separated the Court from the everyday world—and especially from the earthly concerns of the politicians in the Capitol—and announced that the justices would operate, literally, on a higher plane.

			         

			That, in any event, was the theory. The truth about the Court has always been more complicated.

			For more than two hundred years, the Supreme Court has confronted the same political issues as the other branches of government—with a similar mixed record of success and failure. During his long tenure as chief justice, John Marshall did as much as the framers of the Constitution themselves to shape an enduring structure for the government of the United States. In the decades that followed, however, the Court fared no better than presidents or the Congress in ameliorating the horror of slavery or avoiding civil war. Likewise, during the period of territorial and economic expansion before World War I, the Court again shrank from a position of leadership, mostly preferring to accommodate the business interests and their political allies, who also dominated the other branches of government. It was not until the 1950s and 1960s, and the tenure of Chief Justice Earl Warren, that the Court consistently asserted itself as an independent and aggressive guarantor of constitutional rights.

			For the next thirty years, through the tenures of Chief Justices Warren E. Burger and William H. Rehnquist, the Court stood nearly evenly divided on the most pressing issues before it. On race, sex, religion, and the power of the federal government, the subjects that produced the enduring controversies, control of the Court generally belonged to the moderate swing justices, first Lewis F. Powell and then Sandra Day O’Connor, who steered the Court in line with their own cautious instincts—which were remarkably similar to those of the American people. The result was a paradox. Like all their predecessors, the justices belonged to a fundamentally antidemocratic institution. They were not elected; they were not accountable to the public in any meaningful way; their life tenure gave them no reason to cater to the will of the people. Yet the touch-stones of the years 1992 to 2005 on the Supreme Court were decisions that reflected public opinion with great precision. The opinions were issued in the Court’s customary language of legal certainty—announced as if the constitutional text and precedents alone mandated their conclusions—but the decisions in these cases probably would have been the same if they had simply been put up for a popular vote.

			That, now, may be about to change. Through the tense standoff of the Burger and Rehnquist years, a powerful conservative rebellion against the Court was building. It has been, in many respects, a remarkable ideological offensive, nurtured at various times in such locales as elite law schools, evangelical churches, and, most importantly and most recently, the White House. Its agenda has remained largely the same over the decades. Reverse Roe v. Wade and allow states to ban abortion. Expand executive power. End racial preferences intended to assist African Americans. Speed executions. Welcome religion into the public sphere. Because the Court has been so closely divided for so long, conservatives have made only halting progress on implementing this agenda. Now, with great suddenness (as speed is judged by the Court’s usual stately pace), they are very close to total control. Within one vote, to be precise.

			         

			The Court by design keeps its operations largely secret from the outside world, but there are occasions when its rituals offer a window into its soul. One such day was September 6, 2005, when the justices gathered to say good-bye to William Rehnquist, who had died three days earlier.

			Rehnquist had had 105 law clerks in his thirty-three years on the Court, and they all knew him as a stickler for form, efficiency, and promptness. So well before the appointed hour, the group gathered in one of the Court’s elegant conference rooms. Seven former clerks and a former administrative assistant had been chosen to carry Rehnquist’s casket into the building, and they wanted to make sure they did it right. The eight of them gathered around the representatives from the funeral home and asked questions with the kind of intensity and precision that the chief used to demand of lawyers arguing in front of him. Who would stand where? Should they pause between steps or not? Two feet on each step or just one? Only one of them had been a pallbearer before, and he had words of warning for his colleagues. “Be careful,” said John G. Roberts Jr., who had clerked for then associate justice Rehnquist from 1980 to 1981. “It’s harder than you think.”

			At precisely ten the pallbearers and the hearse met on First Street, in front of Cass Gilbert’s processional steps. The casket was like Rehnquist himself—plain and unadorned. The seven men and one woman grabbed the handles on the pine casket and turned to bring the chief inside the building for a final time. The soft sun of a perfect late-summer morning lit the steps, but the glare off the marble was harsh, nearly oppressive.

			As the pallbearers shuffled toward the Court, an honor guard of the other law clerks stood in silence to the left. On the right were the justices themselves. It had been eleven years since there was a new justice, the longest period that the same nine individuals had served together in the history of the Supreme Court. (It had been five decades, since the death of Robert H. Jackson, in 1954, that a sitting justice had died.) The justices lined up according to the Court’s iron law of seniority, with the junior member toward the bottom of the stairs and the senior survivor at the top.

			The casket first passed Stephen G. Breyer, appointed in 1994 by President Bill Clinton. Such ceremonial duty ill suited Breyer, who still had the gregarious good nature of a Capitol Hill insider rather than the grim circumspection of a stereotypical judge. He had just turned sixty-seven but looked a decade younger, with his bald head nicely tanned from long bike rides and bird-watching expeditions. Few justices had ever taken to the job with more enthusiasm or enjoyed it more.

			Breyer’s twitchy exuberance posed a contrast to the demeanor of his fellow Clinton nominee, from 1993, Ruth Bader Ginsburg, standing three steps above him. At seventy-two, she was tiny and frail—she clasped Breyer’s arm on the way down. Elegantly and expensively turned out as usual, on this day in widow’s weeds, she was genuinely bereft to see Rehnquist go. Their backgrounds and politics could scarcely have differed more—the Lutheran conservative from the Milwaukee suburbs and the Jewish liberal from Brooklyn—but they shared a love of legal procedure. Always a shy outsider, Ginsburg knew that the chief’s death would send her even farther from the Court’s mainstream.

			The casket next passed what was once the most recognizable face among the justices—that of Clarence Thomas. His unforgettable confirmation hearings in 1991 had seared his visage into the national consciousness, but the justice on the steps scarcely resembled the strapping young person who had transfixed the nation. Although only fifty-seven, Thomas had turned into an old man. His hair, jet black and full during the hearings, was now white and wispy. Injuries had taken him off the basketball court for good, and a sedentary life had added as much as a hundred pounds to his frame. The shutter of a photographer or the gaze of a video camera drew a scornful glare. Thomas openly, even fervently, despised the press.

			David H. Souter should have been next on the stairs. When Rehnquist died, Souter had been at his home in Weare, New Hampshire, but he hadn’t received word until it was too late to get to the morning’s procession. It was hard to reach him when he was in New Hampshire, because Souter had a telephone and a fountain pen but no answering machine, fax, cell phone, or e-mail. (He was once given a television but never plugged it in.) He was sixty-five years old, but he belonged to a different age altogether, more like the eighteenth century. Souter detested Washington, enjoyed the job less than any of his colleagues, and cared little what others thought of him. He would be back for the funeral the following day.

			Anthony M. Kennedy was absent as well, and for equally revealing reasons. He had been in China when Rehnquist died, and he, too, couldn’t make it back until the funeral on Wednesday. Nominated by Ronald Reagan in 1987, Kennedy had initially seemed the most conventional, even boring, of men, the Sacramento burgher who still lived in the house where he grew up. But it turned out the prototypical country club Republican possessed a powerful wander-lust, a passion for international travel and law that ultimately wound up transforming his tenure as a justice.

			Three steps higher was Antonin Scalia, his famously pugnacious mien softened by grief. He had taken the position on the Court that Rehnquist left in 1986, when Reagan made him chief, and the two men had been judicial soul mates for a generation. An opera lover, Scalia was not afraid of powerful emotions, and he wept openly at the loss of his friend. Scalia had always been the rhetorical force of their counterrevolutionary guard, but Rehnquist had been the leader. At sixty-nine, Scalia too looked lost and lonely.

			Sandra Day O’Connor wept as well. O’Connor and Rehnquist had enjoyed one of the more extraordinary friendships in the history of the Court, a relationship that traversed more than fifty years, since she watched the handsome young law student heft trays in the cafeteria at Stanford Law School. (She would later join his class there and graduate in just two years, finishing just behind him, the valedictorian.) They both settled in Phoenix and shared backyard barbecues, even family vacations, until Rehnquist moved to Washington in 1969, joining the Court in 1972.

			Nine years later, Ronald Reagan made O’Connor the first woman justice. Her long history with Rehnquist might have suggested that she would turn into his loyal deputy, but that never happened. Indeed, more than anyone else on the Court, it was O’Connor who frustrated Rehnquist’s hopes of an ideological transformation in the law and who came, even more than the chief, to dominate the Court. And though her grief for Rehnquist was real, she may have been weeping for herself, too. She was seventy-five and her blond bob had turned white, but she loved being on the Supreme Court even more than Breyer did, and she was leaving as well. She had announced her resignation two months earlier, to care for her husband, who was slipping further into the grip of Alzheimer’s disease. Losses enveloped O’Connor—a dear old friend, her treasured seat on the Court, and, worst of all, her beloved husband’s health.

			And there was something else that drew O’Connor’s wrath, if not her tears: the presidency of George W. Bush, whom she found arrogant, lawless, incompetent, and extreme. O’Connor herself had been a Republican politician—the only former elected official on the Court—and she had watched in horror as Bush led her party, and the nation, in directions that she abhorred. Five years earlier, she had cast the decisive vote to put Bush into the White House, and now, to her dismay, she was handing over her precious seat on the Court for him to fill.

			Finally, at the top of the stairs, was John Paul Stevens, then as ever slightly removed from his colleagues. Gerald R. Ford’s only appointee to the Court looked much as he did when he was named in 1975, with his thick glasses, white hair, and ever-present bow tie. Now eighty-five, he had charted an independent course from the beginning, moving left as the Court moved right but mostly moving according to his own distinctive view of the Constitution. Respected by his colleagues, if not really known to them, Stevens always stood apart.

			The strain from the march up the forty-four steps showed on all the pallbearers except one. The day before carrying Rehnquist into the Supreme Court for a final time, John Roberts had been nominated by President Bush to succeed Rehnquist as chief justice. He was only fifty years old, with an unlined face and unworried countenance. Even with his new burdens, Roberts looked more secure with each step, especially compared with his future colleagues.

			         

			The ceremony on the steps represented a transition from an old Court to a new one.

			Any change would have been momentous after such a long period of stability in membership, but Rehnquist’s and O’Connor’s nearly simultaneous departures suggested a particularly dramatic one—generational, ideological, and personal. Conservative frustration with the Court had been mounting for years, even though the Court had long been solidly, even overwhelmingly, Republican. Since 1991, it had consisted of either seven or eight nominees of Republican presidents and just one or two Democratic nominees. But as the core of the Republican Party moved to the right, the Court, in time, went the other way. Conservatives could elect presidents, but they could not change the Court.

			Three justices in particular doomed the counterrevolution. Souter, drawing inspiration from icons of judicial moderation like John Marshall Harlan II and Learned Hand, almost immediately turned into a lost cause for the conservatives. Like travelers throughout history, Kennedy was himself transformed by his journeys; his internationalism translated into a more liberal approach to legal issues. Above all, though, it was O’Connor who shaped the Court’s jurisprudence and, with it, the nation.

			Few associate justices in history dominated a time so thoroughly or cast as many deciding votes as O’Connor—on important issues ranging from abortion to affirmative action, from executive war powers to the election of a president. Some might believe Cass Gilbert’s marble steps really did protect the justices from the gritty world of the Capitol. But the Rehnquist Court—the Court of Bushv. Gore—dwelled in the center of American political life.

			In these years, the Court preserved the right to abortion but allowed restrictions on the practice; the justices permitted the use of affirmative action in higher education, but only in limited circumstances; they sanctioned the continued application of the death penalty but also applied new restrictions on executions. Through one series of cases, the justices allowed for greater expression of public piety in American life, but in a handful of others, they gave a cautious embrace to the cause of gay rights.

			These decisions—the legacy of the Rehnquist Court—came about largely because for O’Connor there was little difference between a judicial and a political philosophy. She had an uncanny ear for American public opinion, and she kept her rulings closely tethered to what most people wanted or at least would accept. No one ever pursued centrism and moderation, those passionless creeds, with greater passion than O’Connor. No justice ever succeeded more in putting her stamp on the law of a generation. But the unchanging facade of Cass Gilbert’s palace offers only the illusion of permanence. O’Connor’s legacy is vast but tenuous, due mostly to her role in 5–4 decisions, which are the most vulnerable to revision or even reversal with each new case.

			That process—the counterrevolution that had been stymied for twenty years—has now begun.
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			“I AM AND ALWAYS HAVE BEEN…”

			The lawyers in the Bush White House who researched possible nominees to the Supreme Court operated according to strict rules. Because they did not want the nature of their inquiries to be widely known—and because they had so many people to investigate—they examined only the public record. For sitting judges, they looked primarily at their published opinions and also ran the candidates’ names through databases like Nexis and Google. The small group of associate counsels did not, however, have the time or resources to search through the National Archives, so it was journalists who discovered the key document about Samuel Alito, two weeks after Bush announced his selection.

			Alito had joined the staff of the solicitor general as a career lawyer in 1981, but he quickly established himself as an enthusiastic supporter of the Reagan administration. In time, he sought to move up to a position as deputy assistant attorney general in the Office of Legal Counsel, the official constitutional adviser to the president and the unofficial ideological command center during the Reagan years. The job was a political appointment, so Alito had to be vetted by the White House. The application letter that Alito wrote for the job, the document found in the archives, proved to be an easy-to-decipher Rosetta Stone about his political and judicial philosophy.

			Alito’s letter of November 15, 1985, began, “I am and always have been a conservative,” and removed any mystery about the kind of justice he would be. But the treatment of Alito’s letter in his confirmation hearings illustrated other truths about the contemporary confirmation process, the difference between Democrats and Republicans, and the future of the Court.

			         

			When Roberts testified at his own hearing, he was asked about his authorship of the brief advocating the reversal of Roe v. Wade. The future chief justice parried the inquiry, noting that he was then a lawyer representing a client, President George H. W. Bush, whose opposition to Roe was a matter of public record. Roberts asserted that the position in the brief did not necessarily reflect his own views about Roe, which he declined to reveal. Alito, in contrast, had written in his 1985 application that “it has been an honor and a source of personal satisfaction to me to serve in the office of the Solicitor General during President Reagan’s administration and to help to advance legal positions in which I personally believe very strongly. I am particularly proud of my contributions in recent cases in which the government has argued in the Supreme Court that racial and ethnic quotas should not be allowed and that the Constitution does not protect a right to an abortion.”

			So there was no mystery about Alito’s personal beliefs. Indeed, the letter showed that his judicial philosophy, at least in 1985, was well to the right of where, say, even Rehnquist was in 2005. Alito had also written, “In college, I developed a deep interest in constitutional law, motivated in large part by disagreement with Warren Court decisions, particularly in the areas of criminal procedure, the Establishment Clause, and reapportionment.” The major Warren Court decisions in these subjects were those creating the Miranda warning, banning government-sponsored prayer in schools, and calling for one person, one vote in legislative districting. Even conservatives like Rehnquist came to terms with these rulings, but such was Alito’s passion for the conservative cause in the Reagan years that he apparently found them too liberal. As a lower court judge for the past fifteen years, Alito had no right to overturn these precedents, but he gave every indication that he would if he could.

			Despite Alito’s potentially extreme views, simple arithmetic made his confirmation nearly a foregone conclusion. As soon as he was nominated, it became clear that he would survive the most important test for any Bush nominee to the Court—what might be called the Republican primary, that is, the approval of the conservative base.

			The full Senate, by comparison, would be easy for Alito. There were fifty-five Republicans, and all but a handful—Lincoln Chafee of Rhode Island, and Susan Collins and Olympia Snowe of Maine—would be certain to vote for a true conservative like him. (A moderate in other circumstances, Arlen Specter could not oppose a Bush nominee to the Supreme Court and keep his beloved chairmanship of the Judiciary Committee.) From the moment of Alito’s nomination, the only hope for Democrats to stop his confirmation would be to establish and hold a filibuster of forty or more senators.

			No Supreme Court nominee in history who had the support of a majority of senators had ever been stopped by a filibuster. (In 1968, there was a filibuster against Lyndon Johnson’s nomination of Abe Fortas to be chief justice, but it was not clear that Fortas had the votes to be confirmed.) So a Democratic filibuster against Alito was unlikely, and if one had been attempted, it might have led to the elimination of the tactic for good. In advance of the debate, Bill Frist, the majority leader, was clearly itching for a fight so that he could invoke the “nuclear option” and do away with filibusters on judicial nominees once and for all. Such a move would have ingratiated Frist with the Republican base, whose support the Tennessee senator was then courting for a possible presidential run in 2008. (He later declined to run.) In short, the odds were always stacked against a Democratic attempt to stop Alito’s confirmation; there were simply too many votes on the other side.

			Still, the reaction to his nomination among Democrats showed just how much times had changed since the Bork hearings. It was only a year since Specter thought the conventional wisdom was that nobody could be confirmed unless he or she supported Roe v. Wade. Samuel Alito and the Republican Senate were about to provide a specific refutation.

			         

			The Democratic Party had a base, too, and the pro–abortion rights position was just as important to these activists as the opposing view was to the conservatives. When it came to judicial nominations, the liberal position was embodied by People for the American Way, a well-funded, politically savvy advocacy group founded by Norman Lear, the television producer, and led by Ralph G. Neas, an architect of Bork’s defeat in 1987. PFAW had a membership list of 750,000 activists, and as soon as Alito was nominated, Neas set out to mobilize them against a man he called the embodiment of “the radical right legal movement.” Certain that Alito would lead the fight to overturn Roe and a host of other civil rights rulings, Neas insisted that he had to be stopped.

			Neas’s protest drew a tepid response. Unlike Miers, Alito had a network of friends and former law clerks (some of them Democrats) who knew him well and were only too happy to give public testimonials in his behalf. In addition, Alito’s impeccable credentials—from his sterling academic record to fifteen years on the federal appellate bench—made it impossible for anyone to oppose him on the ground of his qualifications. (The American Bar Association screening panel unanimously found Alito “well-qualified.”) The only reason to vote against him—and it was the focus of PFAW’s effort—was that he was simply too conservative and would vote to overturn Roe v. Wade. But on this point the difference between the parties was manifest.

			The Democratic base did not control its members the way the conservatives controlled the GOP. Moderate Democrats tended toward the center and so were unwilling to take up a filibuster. Alito’s handlers in the White House immediately sent him to meet with members of the Gang of 14, and the visits had the desired effect. Moderate Democrats like Ben Nelson of Nebraska responded to Alito neutrally to positively, and Republicans like Mike DeWine of Ohio and Lindsey Graham of South Carolina said they would invoke the nuclear option if the Democrats tried to filibuster. As DeWine observed accurately, “This nominee should not have shocked anyone. George Bush won the election.” By the time Alito’s public testimony began on January 9, 2006, the possibility of a filibuster had faded; his confirmation appeared all but assured.

			         

			“During the previous weeks, an old story about a lawyer who argued a case before the Supreme Court has come to my mind, and I thought I might begin this afternoon by sharing that story,” Alito said when he first addressed the senators. “The story goes as follows. This was a lawyer who had never argued a case before the Court before. And when the argument began, one of the justices said, ‘How did you get here?’ meaning how had his case worked its way up through the court system. But the lawyer was rather nervous and he took the question literally and he said—and this was some years ago—he said, ‘I came here on the Baltimore and Ohio Railroad.’ This story has come
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			PHANATICS?

			For many years, the Court had a tradition of holding a welcoming dinner for each new member, with the former junior justice acting as host. The practice fell into disuse in recent years because there had been so little turnover among the justices. Still, during the summer of 2006, Breyer said he wanted to revive the custom and have a dinner for Alito. The permanent staff members of the Court, with their usual reverence for tradition, took to the assignment with gusto—and even staged a full rehearsal dinner, just to make sure that the evening would be flawless.

			On Friday, October 6, a small ensemble from the Marine Corps band greeted the justices and their spouses in the Great Hall of the Court. It was on occasions like this one that the Court most felt like a family. Sandra and John O’Connor were there, as were the widows of Thurgood Marshall and Potter Stewart. At last, just before dessert, Breyer rose to give a toast.

			“Sam, we are here to welcome you,” Breyer said, “and we are very happy to have this dinner for you. But I have to warn you about something. Everyone here tonight is very nice to you. But they’ll turn on you. They’ll dissent from your opinions. They won’t sign on to your dissents. It’s a tough group.”

			In the flickering light of the candelabras, the guests exchanged puzzled looks.

			“What you need here is a friend,” Breyer went on. “You need someone who will stand by you—really stand by you, not like these people around the table.”

			At that moment, the door to the dining room swung open and a giant beast with green fur, purple eyelashes, and a Philadelphia Phillies jersey burst into the room. The Phillie Phanatic, mascot of Alito’s beloved baseball team, lumbered over to Alito, gave him a prolonged embrace, and then left the room, leaving raucous laughter in its wake.

			The welcoming dinner for Alito showed how the comradely spirit of the Rehnquist Court had survived the transition to a new chief. Roberts displayed the same genial manner with his new colleagues that he had before the Judiciary Committee. Courteous, even deferential, Roberts controlled the mechanics of the Court in the same evenhanded way that had made Rehnquist so popular among the justices. In conference, as before, everyone still had the chance to speak once before anyone spoke twice—and they did so at somewhat greater length than Rehnquist had permitted. Roberts also parceled out opinion-writing duties in the same fair-minded way that Rehnquist had, distributing the “dogs” and significant cases in roughly even numbers. In his annual message on the judiciary, the chief justice issued a passionate call to Congress to grant long-delayed pay increases for federal trial and appellate judges—a cause important to both liberal and conservative members of the Court. In speeches, Roberts repeated his pleas for judicial minimalism—narrow decisions endorsed by clear majorities (or, better yet, unanimous agreement) of the justices.

			But the good cheer—and the promises of incremental change—masked the truth about the Roberts Court on the only thing that mattered, the substance of its decisions. George W. Bush’s second term has been marked by a series of political calamities for the president and his party—on the Iraq war, Hurricane Katrina, Social Security and immigration reform, and the midterm elections, to name a few. But one major and enduring project went according to plan: the transformation of the Supreme Court. Quickly, almost instantly by the usual stately pace of the justices, the Court in 2006 and 2007 became a dramatically more conservative institution.

			         

			Outsiders recognized the change before the justices acknowledged it.

			The first clear indication came from the lawyers in the Court’s first major school desegregation case in many years. In Louisville, schools had been segregated by law before Brown v. Board of Education in 1954; and even after the Court struck down the doctrine of separate but equal, Kentucky officials, like so many around the nation, avoided complying with Brown and maintained separate schools for black and white students into the 1970s. But when the community finally decided to comply with the law, Louisville faced a familiar problem. Its neighborhoods were so segregated that placing students only in schools close to their homes would scarcely change the racial balance. As a result, the school board eventually came up with a plan in the mideighties that considered a variety of issues in assigning children to schools. Student choice was the major factor, as was the presence of siblings in a school, but race counted as well. Louisville managed enrollment so that each school had no less than 15 percent and no more than 50 percent black students. A group of parents challenged the plan in court, asserting that the school board had no right to use race in school assignments. In a related case, a similar plan in Seattle was attacked as well.

			At one level, the two school cases looked easy. As lower courts had noted, the plans comported with the rules O’Connor had set down in the Grutter v. Bollinger case just three years earlier. Like the University of Michigan Law School, the Louisville and Seattle school boards decided that they wanted to foster diversity in their communities. And, like Michigan, the schools included race as one factor among several in selecting students. But the Supreme Court of 2006 and 2007 was not the Supreme Court of 2003. And the lawyers for the Louisville parents put the challenge to the justices in the most direct way. The same month that Alito was confirmed, the parents asked the justices to grant certiorari in their case. To the lawyers in the new case, the question presented was straightforward, and chilling for O’Connor’s legacy: “Should Grutter v. Bollinger…be overturned?” Certiorari was granted.

			Like all former justices, of course, O’Connor could only watch what the Court would do to the precedents she had laid down. Her retirement had turned out to be nothing like what she expected. O’Connor had left the Court to be with her husband, but during the long delay, his illness took a cruel toll on John O’Connor. Alzheimer’s disease follows an unpredictable path, and John deteriorated much faster than anyone had expected. By 2007, he no longer knew his wife. He was moved to an assisted-living facility in Phoenix, near the O’Connors’ sons. In a sad irony, Justice O’Connor had not wanted to resign, but had done so to take care of John, and then suddenly there was nothing she could do for him.

			O’Connor responded in a characteristic manner—not with self-pity or despair but rather with almost frenzied work and activity. In her first fall away from the Court, she threw herself into the cause that had obsessed her since the Terri Schiavo case. In September 2006, she sponsored, organized, and hosted a conference at Georgetown University Law Center on judicial independence. Many speakers at the conference targeted the Republicans who had been challenging judges on such issues as abortion, criminal sentencing, and the influence of foreign courts throughout the Bush years. O’Connor’s self-confidence was intact. At a planning meeting for the Georgetown event, several people wondered whether the new chief justice might attend. “You just leave John Roberts to me,” O’Connor promised, and the new chief dutifully paid homage.

			At the same time O’Connor was planning the judicial independence conference, she agreed to serve as a member of the Iraq Study Group, the panel of eminences, cochaired by James A. Baker III and Lee H. Hamilton, charged with plotting a new course for the war. Even though she had no direct experience in the military or diplomatic matters, O’Connor knew how to ask questions, and she played a key role in examining some of the hundred or so witnesses the ISG consulted over almost six months. O’Connor’s impatience and brisk efficiency became a source of amusement to her nine fellow members. When the photographer Annie Leibovitz came to one ISG meeting to take a group portrait for Men’s Vogue, O’Connor refused to participate in such silliness. “That’s not what I’m here for,” she growled, and her colleagues sheepishly followed her lead. Years earlier, O’Connor had sat for a Leibovitz portrait and found the experience tedious. Baker and Hamilton did eventually sit for Leibovitz.

			The ISG report, which was released on December 6, 2006, began by asserting, “The situation in Iraq is grave and deteriorating.” O’Connor and her colleagues called for a new, largely diplomatic approach, leading to a gradual withdrawal of American military forces. President Bush ignored most of the group’s recommendations and instead ordered a “surge” of tens of thousands more American troops.

			As with so much of the Bush presidency, O’Connor was appalled but not surprised by his rejection of the core of the ISG plan. Still, she was fatalistic, resigned to her limited role in events. At the news conference announcing the ISG’s findings, she noted that, like her duties at the Court, her role on the commission had concluded. “It really is out of our hands, having done what we did,” O’Connor said. “It’s up to you, frankly.”

			         

			At the Court, suddenly, it was up to Anthony Kennedy. Even more than O’Connor had over the previous decade, Kennedy now controlled the outcome of case after case. During the Rehnquist years, O’Connor and Kennedy had had idiosyncratic enough views that it wasn’t always clear whose vote would turn out to be dispositive. But the Roberts Court had four outspoken conservatives—Roberts, Scalia, Thomas, and Alito—and four liberals, at least by contemporary standards—Stevens, Souter, Ginsburg, and Breyer. Kennedy, always, was in the middle. And he loved it.

			Kennedy had long had the most difficult judicial philosophy on the Court to describe. It was centered on his perception of the judge—and of himself—as a figure of drama and wisdom, more than any specific ideology. Kennedy believed that, at home and abroad, the rule of law was protected by enlightened individuals as much as by any identifiable approach to the law. In his two decades on the Court, Kennedy had come to have a usually predictable, if intellectually incoherent, collection of views. He believed what he believed, but it was hard to say why.

			This was especially true on abortion. He had been the key figure in the Casey decision of 1992 and the author of the passages affirming the result in Roe v. Wade. (The opinion was jointly written with O’Connor and Souter, but only Kennedy’s portion was written in his distinctive purple prose.) “The liberty of the woman is at stake in a sense unique to the human condition and so unique to the law,” he wrote. “Her suffering is too intimate and personal for the State to insist, without more, upon its own vision of the woman’s role, however dominant that vision has been in the course of our history and our culture. The destiny of the woman must be shaped to a large extent on her own conception of her spiritual imperatives and her place in society.”

			Eight years after Casey, in 2000, Kennedy had changed his mind—dramatically. In Stenberg v. Carhart, Breyer had painstakingly demonstrated that Nebraska’s ban on so-called partial birth abortion had done just what Kennedy said a state could not do. But Kennedy wrote a theatrical dissent, asserting that “the political processes of the State are not to be foreclosed from enacting laws to promote the life of the unborn and to ensure respect for all human life and its potential.” Adopting the language of the antiabortion movement, Kennedy called the doctors who performed the procedure “abortionists” and claimed that “medical procedures must be governed by moral principles having their foundation in the intrinsic value of human life, including life of the unborn.” Kennedy’s hymn to women’s autonomy in 1992 turned into a paean to the life of the unborn in 2000.

			After Bush’s election, Congress and the president bet that Kennedy’s view—not Breyer’s—would ultimately hold sway at the Court. Congress passed a federal law that was nearly identical to the Nebraska statute struck down by Breyer’s opinion. Like the one from Nebraska, the federal law banned the “partial birth” procedure, and it did not contain an exception that permitted the procedure to protect the health of the mother. Every appeals court that evaluated the new law found it unconstitutional, relying on Breyer’s Stenberg opinion and the absence of a health exception. But it was the new Roberts Court that heard the appeal of those decisions early in the 2006 term. The result gave a hint of what was to come.

			Alito’s replacement of O’Connor flipped the result in the case, to a 5–4 ratification of the federal abortion law. Roberts assigned the case to Kennedy, who essentially turned his Stenberg dissent into a majority opinion—the sweetest kind of vindication that a Supreme Court justice can enjoy. The Court in the new case, Gonzales v. Carhart, did not formally overrule Stenberg but did so effectively. Breyer’s opinion—and the requirement that abortion prohibitions contain exceptions to protect the health of the woman—were now obsolete. As always, Kennedy had to turn the attention on himself; in his view, his ruling was not simply a ratification of an act of Congress but rather his gift to women as well. “While we find no reliable data to measure the phenomenon,” Kennedy wrote, “it seems unexceptionable to conclude some women come to regret their choice to abort the infant life they once created and sustained.” Small wonder that Kennedy found no such data, because, notwithstanding the claims of the antiabortion movement, no scientifically respectable support existed for this patronizing notion. Notably, too, foreign law (which had often pushed Kennedy to the left) was generally more restrictive of abortion rights than that of the United States, so on this subject, unlike gay rights or the death penalty, Kennedy mostly received reinforcement from his colleagues abroad.

			Given Kennedy’s and Alito’s well-known views on abortion, no student of the Court could be surprised at the result in the case. Still, the expansiveness of Kennedy’s opinion (with its dismissive acknowledgments of the Roe and Casey precedents) left the four liberals on the Court shocked. And the year had just started.

			         

			In his confirmation hearing, Roberts had suggested the Court could increase the number of cases it heard, but the justices’ schedule in the fall of 2006 set them on pace to issue embarrassingly few opinions. Fearing criticism for their languid ways, the justices quickly filled their calendar for the set of arguments that began in January 2007. The year would still yield only sixty-eight decisions, a record low for the Court in modern times, but the back-loaded schedule made for a hectic spring. Indeed, the decisions came so fast that it took a while for even the justices themselves to recognize what was going on.

			Ginsburg saw it first. Shy, awkward, isolated from her colleagues in her second-floor chambers, Ginsburg had never been a center of influence at the Court. She lacked Stevens’s seniority, Breyer’s bonhomie, Scalia’s bombast, or O’Connor’s and Kennedy’s swing-justice status. (Ginsburg had a particular aversion to Kennedy’s intellectual meanderings.) As it happened, two of the justices Ginsburg liked most—Rehnquist and O’Connor—left in quick succession, so she began the term lonelier than usual. But more than the others, Ginsburg was free of illusions about the supposedly apolitical nature of judging and made a clear-eyed assessment of the motives and consequences of her colleagues’ actions.

			What Ginsburg saw was that the conservatives were taking over, and moving swiftly to consolidate their gains. The arguments hadn’t changed; the personnel had. Over the past few years, O’Connor had moved left so swiftly that she probably passed Breyer in that direction, and Rehnquist had become an institutionalist, committed to the stability of the Court more than to ideological change. (For example, the old chief, as he was now referred to, never embraced the Miranda decision, but he came to accept it.) Roberts and Alito were different, as the spring of 2007 quickly illustrated. As Ginsburg observed wryly in her dissent in the abortion case, the only reason for the result was that the Court “is differently composed than it was when we last considered a restrictive abortion regulation.”

			As a minor consolation, the abortion case gave Ginsburg the chance to float her own distinctive view of the constitutional basis for abortion rights. Even before she became a judge, Ginsburg had not cared for Blackmun’s privacy rationale in Roe v. Wade. Rather, as she wrote in her dissent in Gonzales v. Carhart, “legal challenges to undue restrictions on abortion procedures do not seek to vindicate some generalized notion of privacy; rather, they center on a woman’s autonomy to determine her life’s course, and thus to enjoy equal citizenship stature.” Ginsburg believed abortion rights protected women’s equality, not their privacy, and she persuaded all of her fellow dissenters—Stevens, Souter, and Breyer—to sign on with her. But as the spring wore on, these four justices increasingly were speaking only to each other.

			For years, Ginsburg had prided herself on her restraint in writing dissents, citing O’Connor and Souter as her fellow exemplars of politesse. In speeches and in private, she said she thought Scalia-style posturing and invective distracted the Court from its work. But on April 18, she read her fiery dissent in the abortion case from the bench, and on May 29, she denounced her colleagues in Ledbetter v. Goodyear Tire & Rubber Company, a case that seemed almost designed to infuriate her. While still a law school professor, Ginsburg had represented women in equal pay cases under Title VII, which bans discrimination in the workplace. That law requires individuals to file their cases within 180 days of “the alleged unlawful employment practice.” For years, the courts said that if a woman sued within 180 days of her last offending paycheck, she received compensation for the entire period she had suffered from discrimination. But in Ledbetter, the five conservatives ruled that plaintiffs could be paid for discrimination only within the six-month statute of limitations.

			“The Court does not comprehend, or is indifferent to, the insidious way in which women can be the victims of pay discrimination,” she said. As Ginsburg knew better than anyone who had ever served on the Court, the majority’s ruling ignored the realities of actual litigation. She said that women can’t possibly know within 180 days that they are being paid less than men. “Ledbetter’s initial readiness to give her employer the benefit of the doubt should not preclude her from later seeking redress for the continuing payment to her of a salary depressed because of her sex,” Ginsburg continued. She concluded by imploring Congress to amend Title VII to make clear that the majority’s interpretation was wrong. Her current colleagues, Ginsburg suggested, were beyond help.

			         

			In his two years as chief, Roberts made his public goals clear. Decide more cases; achieve more unanimity; write narrower opinions—judicial minimalism. In 2007, Roberts failed on each one. Only 25 percent of the decisions were unanimous, down from 45 percent in his first year. (About a third of the opinions were unanimous in the Rehnquist years.) Even more striking, 33 percent of the cases in 2006 and 2007 were decided by votes of 5–4—a level of division unprecedented in the Court’s recent history.

			So was Roberts’s second year a failure? To the contrary. The new chief’s stated goals dealt with procedural niceties. The president who nominated him (and those who pushed Bush to appoint him) cared above all about the substance of the Court’s decisions, and the changes were dramatic in precisely the way Roberts’s sponsors sought. As the spring of 2007 wore on, the pace of conservative change accelerated. The Court invalidated some of the restrictions on political advertising in the McCain-Feingold campaign finance bill, less than four years after the Court had approved practically the same rules. In a key church-state ruling, the Court made it much harder for citizens to challenge government activity that endorsed or supported religious activity. In a curious case from Alaska, the Court reduced the free-speech rights of students by approving the suspension of a high school senior who unfurled a banner that said, BONG HiTS 4 JESUS. All of these cases were 5–4, with Kennedy joining the conservatives.

			Like Ginsburg, Souter generally declined to denounce his colleagues in his opinions, but one of the last cases in June undermined his restraint. In this case, the same majority rejected an appeal by a prisoner who had filed his case in advance of a deadline set by a federal district judge. Because the judge had misread the law and given the prisoner too much time to file—three extra days—the Court said that the case had to be thrown out. The dissenting opinion by the usually mild-mannered Souter (joined again by Stevens, Ginsburg, and Breyer) reflected true anguish. “It is intolerable for the judicial system to treat people this way, and there is not even a technical justification for condoning this bait and switch,” he wrote.

			In several of these cases—on abortion, campaign finance, and church-state relations—the rulings of the majority directly contradicted Court precedents, but Roberts and his colleagues did not come out and say that the old cases had been overruled. This frustrated Scalia and Thomas, who wanted to see the Court make more explicit denunciations of its past. In a concurring opinion in the campaign finance case, Scalia chided Roberts for failing to administer the coup de grâce to the earlier ruling. “This faux judicial restraint is judicial obfuscation.”

			Scalia had a point. Roberts had engaged in the pretense of minimalism—that is, of respecting the Court’s precedents—without actually doing so. Leaving cases like Breyer’s Stenberg opinion on the books without actually following their holdings amounted to a kind of sophistry, and Scalia, to his credit, believed in candor in opinion-writing. But Roberts coolly turned such complaints aside. The labels on the opinions may have been misleading, but their contents were not. By the spring of 2007, the Court was a more conservative institution, and so, it followed, were the rules of American life.
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			The Court puts off its most contentious cases for the last weeks—and the toughest of all for the last day. That final day of a term always offers an unvarnished picture of the justices. By that point, they are tired and grumpy. In the headlong rush to finish, they have spent entirely too much time with each other and their law clerks and too little on the obligations of everyday life. At the stroke of ten on June 28, 2007, as the justices emerged from behind the velvet curtains, it was clear that a majority needed haircuts.

			Samuel Alito, in the junior justice’s chair on the audience’s far right, stared blankly into the middle distance. He had been an appeals court judge for fifteen years before becoming a justice, but the unique burdens of the high court weighed on him as they did on all newcomers. Pasty-faced, phlegmatic, conservative in demeanor as well as conviction, Alito fought sleep from the moment he sat down.

			The tiny Ginsburg was all but swallowed up in the next chair toward the middle, her head barely visible above the bench. Immaculate as ever, unlike her weary colleagues, she stared in evident fury straight ahead of her. The term had been a disaster, and she had no intention of pretending otherwise.

			In the best of circumstances, David Souter loathed ceremonial occasions like this one. In a venerable custom, before many oral arguments, the Court still allows lawyers to be sworn in as members of the Supreme Court bar in person. The proceeding usually takes about ten minutes and concludes with the chief justice welcoming the new group. Unlike his colleagues, Souter never cracks a smile at what he regards as a total waste of time. So, too, on this day, Souter seethed at having to sit through a pointless ritual at the end of another unhappy year.

			Scalia looked fine, his eyebrows dancing in satisfaction at the year’s accomplishments. He hadn’t won every case, and his colleagues had not gone as far or as fast as he would have preferred, but it had still been the best term for Scalia in a long, long time.

			Roberts, in the center seat, showed the first traces of gray in his hair, but his face was as unlined as when he’d carried Rehnquist’s casket into the building twenty-two months earlier. His confidence had deepened. It was his Court, and everyone knew it.

			Stevens, to the chief’s right, looked the same as ever, two months after his eighty-seventh birthday. (At the time, his older brother, William, was still practicing law part-time in Florida in his ninety-first year.) With his bow tie, unfashionably large tortoise-shell glasses, and inscrutable expression, John Stevens gave nothing more away than he did at the bridge table in Fort Lauderdale, where he would soon be going.

			Kennedy’s studied earnestness could not conceal his joy. No justice in history had had a term like his; in the twenty-four cases decided by votes of 5–4, Kennedy was in the majority in every single one. And he had two more majority opinions, and a crucial concurrence, to announce. After an early-morning workout on the elliptical trainer, this seventy-year-old man glowed.

			The last two seats on the bench enjoy the dubious privilege of immediate proximity to the press section. On this day, Nina Totenberg of NPR sat closest to the justices, and Clarence Thomas swung so far back in his chair that Stephen Breyer blocked her view of him—and his of her. Before Alito’s arrival, Thomas had spent more than eleven years at the other side of the courtroom from the reporters, an arrangement much more to his liking. Thomas’s chair was adjusted to allow him to lean back much farther than his colleagues, and he, unlike Alito, didn’t look like he was trying to keep his eyes open. Even by Thomas’s own peculiar standards, this had been an extraordinary year. Over an entire Court term, Thomas had sat through one hundred and four oral arguments and not asked a single question.

			At the end of the bench, Breyer twitched, leaning forward and then back, his hand straying from the thick stack of papers before him to his bald head and back. Breyer always fidgeted more than his colleagues, but he looked on this day as if he wanted to jump out of his skin. This epochal term on the Court had changed Breyer more than anyone. He had lost cases before, of course, but he had always responded with energy and hope—as when he rallied the liberal clerks out of their despair after Bush v. Gore. Now, the conservative onslaught had darkened Breyer’s naturally sunny temperament. Desperate for productive work throughout this dismal spring, he had thrown himself into lobbying Congress for the pay raises for judges. At least on the other side of First Street, Breyer had a chance of winning.

			         

			Three cases remained. Kennedy announced the first, when the Court didn’t even offer the pretense of minimalism and overruled a ninety-six-year-old precedent. Since the case, known as Dr. Miles, in 1911, the Court had held that antitrust law forbade manufacturers from setting minimum prices for their products. The idea was that minimum prices discouraged competition and raised costs for consumers. Henceforth, according to Kennedy and the four conservatives, minimum prices would sometimes be allowed.

			As always, Kennedy gave a longer summary of his opinion than the others tended to do, and Breyer, two seats to his right, rolled his eyes in irritation. “Justice Stevens, Justice Souter, Justice Ginsburg, and I have filed a dissenting opinion,” Breyer began, in his singsong voice. “I want here to emphasize one point: stare decisis.” That was his theme for the day and for the year: that the conservatives were abandoning the rule of precedent without justification.

			In the next case, it was Kennedy again, this time siding with the four liberals. They struck down a death sentence for a Texas man who suffered from mental illness. This case reflected true judicial minimalism, because the Court set down no new rules and simply ordered the lower court to give the man a new hearing. Thomas, the Court’s most reliable supporter of executions, wrote a dissent for Roberts, Scalia, and Alito, but he declined to speak from the bench.

			Then, finally, it came down to the last case of the year, the combined appeals on the Louisville and Seattle school desegregation cases, and Roberts announced he would deliver the opinion himself. Few justices in history have taken to opinion-writing as quickly as Roberts. The new chief is good-natured, to be sure, but he is also intensely competitive, and he writes his opinions as he did his briefs when he was a litigator—with crystalline logic, pungent rhetoric, and vivid examples. Once more the Court was limiting a precedent rather than overturning it outright—now it was O’Connor’s Grutter opinion—but the message was the same as in the other cases. The conservative majority had arrived.

			Like any warrior, Roberts took the high ground, and at the Supreme Court, there is no rampart more protected than Brown v. Board of Education, the unanimous landmark decision of 1954 where Chief Justice Earl Warren forbade official segregation in public schools. To Roberts, any plan that assigned even a single student for a single year to a school based on his race violated Brown. “Before Brown, schoolchildren were told where they could and could not go to school based on the color of their skin. The school districts in these cases have not carried the heavy burden of demonstrating that we should allow this once again—even for very different reasons,” the chief justice read in his flat midwestern accent. “The way to stop discrimination on the basis of race is to stop discriminating on the basis of race.”

			Breyer then spoke for twenty-seven minutes, one of the longest spoken protests in the Court’s history, summarizing a dissenting opinion that he called “twice as long as any other I have written.” Kennedy agreed with the result in the Louisville and Seattle cases, but not with all of Roberts’s opinion. In a vague and confusing concurring opinion of his own, Kennedy suggested that some race-conscious plans might be permissible, but not those in these two cities. Many big-city schools were in fact already moving away from the explicit race-consciousness of Louisville and Seattle, concentrating more on raising test scores than mixing races. Thus, the practical effect of the day’s decisions was left rather mysterious and may turn out to be modest.

			But Breyer wrote at such length, and spoke with such passion, because of something more than the immediate stakes. In part, he (joined again by all three liberals) was simply offended at the hijacking of Brown by the conservatives. “The lesson of history is not that efforts to continue racial segregation are constitutionally indistinguishable from efforts to achieve racial integration,” he said. “And it is a cruel distortion of history to compare Topeka, Kansas, in the 1950s, to Louisville and Seattle in the modern day.” In part, too, Breyer saw planted in Roberts’s opinion the end of all affirmative action—in employment, in business, and in government, as well as in education. The “color-blind” Constitution, long favored by Scalia and Thomas and now apparently by Roberts and Alito, would end it all. (In a brief dissent that was more bewildered than angry, Stevens made the remarkable assertion, “It is my firm conviction that no Member of the Court that I joined in 1975 would have agreed with today’s decision.”)

			But Breyer, most fundamentally, was talking in his long opinion about the Court. For the second time that day, he asked, “What has happened to stare decisis?” He listed Grutter and six more cases that now appeared to be dead letters. “The plurality’s logic writes these cases out of the law,” he said, and then added words that did not appear in the published version of his dissenting opinion: “It is not often in law that so few have so quickly changed so much.”

			At this direct slap, Alito roused himself and stared across the bench at Breyer. Roberts didn’t change expression, but the muscles in his jaw twitched. Above all, Breyer was taking a stand against the agenda that was born in the Reagan years, nurtured by the Federalist Society, championed by the right wing of the Republican Party, and propelled by the nominations of Roberts and Alito. Expand executive power. End racial preferences intended to assist African Americans. Speed executions. Welcome religion into the public sphere. And, above all, reverse Roe v. Wade and allow states to ban abortion. As Breyer knew better than anyone, the two new justices, plus Scalia, Thomas, and (usually) Kennedy, put all those goals tantalizingly within reach.

			As soon as Breyer finished, Roberts, graceful as always, closed the year by paying tribute to Harry Fenwick, the Court’s food preparation specialist, who would be retiring two days later after thirty-eight years of service. “Thanks for everything, Harry,” Roberts said. Then the chief justice declared a recess until the first Monday in October.
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