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Introduction

A young man committed a battery on a younger boy in the street and was prosecuted for it. He demanded a jury trial, but was refused this and convicted in a trial before a judge alone, who sentenced him to serve sixty days in the parish prison and fined him $150. This might not sound very significant. Yet this apparently insignificant case drew the attention of the Supreme Court of the United States, which insisted that the young man had a right to a jury trial after all.

The incident occurred in Louisiana in the 1960s. The young man was black, and he saw two of his younger boy relatives conversing with four white boys. He didn’t like the look of the encounter—there was extreme racial tension in the area—and so took his young relatives peacefully away in his car. As he left, he either touched (by his own admission) or slapped (as the prosecution alleged) one of the white boys on the elbow.

There was no injury, not even a mark on the boy’s skin. But still, the young man’s own admission would have been enough to make him guilty as charged. The reason is that the exact charge, which was simple battery, has a very broad scope in law. Intentionally touching a person on the elbow without his consent can be enough to meet the legal definition of simple battery. But prosecutors generally focus their limited resources on more serious crime. The vast majority of the insignificant day-to-day incidents that technically constitute simple battery are not prosecuted. Normally, battery is prosecuted only when it is a more serious violation. However, even an insignificant, technical violation of the law is enough for a prosecutor and a judge who want to harass someone, whether on racial grounds or otherwise.

The Supreme Court understood that harassment—specifically, racial harassment—was the motivation for this prosecution. It declared: “A right to jury trial is granted to criminal defendants in order to prevent oppression by the Government.… The framers of the constitutions strove to create an independent judiciary, but insisted upon further protection against arbitrary action. Providing an accused with the right to be tried by a jury of his peers gave him an inestimable safeguard against the corrupt or overzealous prosecutor and against the compliant, biased, or eccentric judge.”1

What difference, though, could a jury make, since the young man would, after all, have been guilty as charged? The difference is that the jury has political roles that go beyond its regular trial task of applying the law to the facts to reach its verdict. The jury has the absolute, unquestionable power to acquit any criminal defendant, regardless of what the law might say and the evidence might be. This power is what the Supreme Court relied on in insisting that the young man had a right to a jury trial. A jury could recognize that the prosecution was brought only for purposes of harassment, and could then decide to vote to acquit.

The Louisiana government knew this. Its legislature promptly passed, and its governor signed, a change in the law of simple battery specifically designed to circumvent the Supreme Court’s holding. The same Louisiana court then attempted to try the young man again without a jury, but the federal courts again intervened to prevent this. The state was never willing to risk trying him before a jury.

Power entails responsibility. The Supreme Court relied on this too. The clear sense of its opinion is that the jury in a criminal case has not only the power but also the responsibility to safeguard against arbitrary government action, whether on the part of legislature, executive, prosecutor, or judge. Once a jury recognized that the Louisiana prosecution was brought only for purposes of harassment, it would be under the obligation to take this strongly into account in reaching its verdict.

As the Supreme Court said, the function of the jury system is to prevent oppression by the government. This applies to the federal government as well as the state governments. The jury is there to stop government going too far. That is its function, that is its power, and that is its responsibility. As this book explains, there is no other valid justification for the jury system.

A justification is needed for the jury system because society expends substantial resources on it. Part I of this book assesses the expenditure. This part begins with a brief account of the origins of the jury system in England and its further development in America, and then describes stage by stage the procedure of a jury trial, criminal and civil, in America. It then gives the first-ever assessment of the dollar cost of the American jury system. A realistic assessment must incorporate the value of juror time, the cost of personnel to manage the jury system and of facilities for jurors, various additional costs of a jury trial, and other factors. The assessment comes to over two billion dollars per year.

Part I also looks at what the American citizenry thinks of the jury system and of the justice system as a whole. Surveys show wide public distrust of the justice system. There is widespread public noncompliance with the jury summons, which authority figures ascribe to irresponsibility but which more reasonably indicates that people who distrust the justice system see it as legitimate to reject jury duty.

Some people have argued that there are justifications for the jury system apart from its political roles. These supposed justifications include claims that the jury system improves trial outcomes, in that a jury is supposedly more competent, fair, and consistent than a judge, and also supports community values and interests better than a judge. They also include claims that in a range of ways jury duty promotes democratic citizenship—specifically by providing an education in citizenship, offering participation in the system of government, fostering social community, and maintaining regard for the justice system. Part II closely examines all of these various arguments and finds that in general there is no sufficient basis for any of them.

Only the political roles of the jury system remain as a possible justification of its cost to American society. It might be argued that a jury composed of a group of average citizens is incapable of fulfilling these political roles. This book does not adopt such an attitude. But in any event, anyone who argues that the average jury is incapable of fulfilling its political roles is in effect arguing against the jury system itself, since nothing other than its political roles can justify it.

Part III looks at these political roles of the jury, which are based on its power to acquit regardless of the law and the evidence—its so-called nullification power. The jury has exercised this power in a range of cases over the centuries, particularly during periods of social change and conflict. These have mainly been cases raising concerns of injustice in the law or injustice in the likely punishment that the law would impose. Some of these cases have long been justly famous, as when mid-nineteenth-century New England juries refused to convict individuals who had broken the law by helping escaped slaves to reach freedom in Canada.

When the nullification power is analyzed in its historical and social context, it appears as a deeply established political principle and not merely a legally granted right. This positions the jury system as a vital political institution within the system of checks and balances that orders the continuing relationship between government and the people. The jury system as political institution has been criticized as anachronistic, inconsistent, threatening anarchy, and a license for unjust acquittals, but these criticisms are exaggerated. The conclusion of this part of the book is that the political roles of the jury continue to justify society’s expenditure on the jury system.

The subject of part IV is government obstruction of the jury. Despite the Supreme Court’s insistence on the vital function of the jury as safeguard against government, judicial decisions remain ambivalent toward the political roles of the jury. Judges celebrate the jury’s exercise of the nullification power in a number of important cases, while at the same time developing a range of practices to obstruct the jury’s exercise of this power. These practices are employed throughout the trial process. Extensive voir dire scrutiny of prospective jurors tries to eliminate anyone disposed to exercise the nullification power. During the trial, judges inhibit the jury from exercising its nullification power by concealing from the jury that it possesses this power, exerting pressure on the jury not to exercise the power, and creating a threatening atmosphere against the exercise of the power.

There is also obstruction of the jury in the sentencing process. The way this works is that judicial discretion over sentencing is so broad that the judge can impose punishment that thwarts the jury’s verdict. In particular, even if the jury convicts the defendant only on a relatively minor offense, the judge can still base the sentence on major offenses of which the jury has acquitted him or that were not even charged.

The judicial practices discussed in this part undermine the vital political roles of the jury that represent the value of the jury system to American society. The conclusion of this part of the book is that judges should accept responsibility for conducting trials and guiding the jury in ways that foster rather than obstruct these roles.

Part V focuses on jury responsibility in criminal cases. It first discusses an important category of societal roles: those that incorporate discretion to bypass specific obligations of the role without loss of effectiveness in fulfilling the role. The roles of police and prosecutor are significant examples of this kind of role. To fulfill a role of this kind conscientiously requires complying with the specific obligations of the role as a regular matter, but also imposes responsibility to recognize weighty reasons for the exercise of the discretion incorporated into the role.

Jury duty is also a role of this kind. It is the nullification power that grants discretion to bypass the judge’s instructions without loss of effectiveness in fulfilling the role of juror. Because of this, conscientious fulfillment of jury duty requires the jury to follow the judge’s instructions in general, but also imposes responsibility to take severe injustice into account in reaching its verdict, and possibly then to refuse to convict despite the law and the evidence.


This part concludes with an important aspect of jury responsibility. Juries for centuries have exercised the nullification power to prevent unjust punishment, and have recognized their responsibility to do so. But not enough attention is currently being paid to systemically unjust conditions of imprisonment as constituting unjust punishment. American prison conditions today are systemically unjust in ways that government has recognized, and for which it has acknowledged its responsibility. Systemic overcrowding and systemically inadequate medical care result in injustice for many inmates throughout the American prison system. Rape is pervasive throughout the prison system, with many inmates being victims of rape by other inmates or by guards. A guilty verdict from the jury will foreseeably result in the judge committing the defendant to prison, with all of these systemically unjust conditions.

A jury that fulfills its role conscientiously will take the prospect of systemic unjust prison conditions into account in reaching its verdict. This, of course, does not mean that jurors will exercise the nullification power to acquit in every case, so that no one is ever sent to prison. But it does mean that conscientious jurors will consider in every criminal case whether the overall benefit of society truly requires that the individual defendant in the case should have to face the prospect of systemic unjust prison conditions.


Part I

The Basics of the Jury System


Chapter 1 How the Jury System Works

The American jury system originally derived from the English jury system, which itself grew out of the need to have legal decisions that the populace could respect as legitimate. To understand how the jury system could meet this need, we need to begin with the English jury in medieval times. When a jury in a local community in medieval England decided a case, people could accept that decision as representing the community view and not merely a decision imposed by the remote authority of a judge.

It was important that the community should respect legal decisions, because the community had to live with their consequences. In many cases, English medieval legal process was not greatly concerned with subtleties of legal interpretation. The average criminal trial lasted thirty minutes, with the judge generally accepting the facts as the prosecution presented them. But it was still up to the jury to decide whether to convict or acquit. The jury would largely base its verdict on the defendant’s character, reputation, and degree of peer support. If these were good enough to give a fair chance of successfully reabsorbing him into the community, the jury would likely acquit him—even if he had done what he was charged with having done—rather than convict him to face the very severe penalties imposed at that time.1

As time went by, there were increasingly many cases in which legal interpretation was important. In those cases, too, community support could give legitimacy to the decision. A good illustration comes from an area of continuing importance from medieval times to the present day: commercial regulation.


The illustration comes from commercial fishing, which has been regulated for many centuries. A key aspect of regulations has always been the setting of minimum mesh sizes for fishing nets, to protect young fish. On countless occasions, fishermen have complained of other fishermen violating mesh-size regulations. The problem is that it is difficult to measure the mesh of fishing nets in any objective way. If the net is opened out to measure the mesh, the measurement will vary according to how hard the net is pulled (for example, by hand) or pushed (for example, by inserting a wedge) to open it out. Many prosecutions of violations of mesh-size regulations have failed because courts found the evidence of mesh size unacceptably subjective.

In the last decade, an intergovernmental organization has developed a sophisticated electronic gauge that applies a precise preset force to the net.2 But no such device was available to the mayor and aldermen of London in the mid-fourteenth century, when, in a typical case, fishmongers brought to them eight fishing nets that they had found set in the Thames river and that, they claimed, had a mesh finer than the regulation two inches. Yet these officials needed a decision on the nets that would command the respect of the fishing and fish-trading community.

The mayor promptly passed the responsibility for the decision to a specialist jury. He called in “such of the more discreet fishmongers of the City as had knowledge as to nets… [who then] were sworn to survey, examine, and measure the meshes of the nets.” They found four of the nets to be “false,” and these were destroyed; they found the other four to be “good,” and these were returned to their owners. As the historian James Masschaele explains: “By bringing respected fishmongers into the adjudication process, the mayor increased the likelihood that the offending fishermen would accept the legitimacy of the ruling. More importantly, he increased the likelihood that other fishermen who did not have a direct stake in the matter would treat the decision as legitimate… [rather than] as a capricious imposition.”3

Juries nowadays are mostly composed not of specialists but of members of the general public. A number of political systems around the world have brought members of the general public into their judicial trial processes, in some form of jury system. Some have done so continuously for centuries. Others have experimented with a jury system but have since abandoned it. Yet others have adopted a jury system relatively recently and continue to use it. The form of jury system varies enormously among the various judicial systems.4

The longest continuing commitment to a jury system is that of the English system.5 This jury system is rooted in the common-law structure, in which the law develops through court decisions as well as legislative and executive acts. Aspects of the English jury system persist today in several of the countries that were substantially shaped by the English legal system. These include America—the United States—whose jury system is the subject of this book.

The common-law jury systems vary, and some have changed considerably over the years, but they still share certain important characteristics. In all of them, there are legal provisions governing the selection of jurors that aim to make the jury in some sense representative of the populace at large. The jury sits in the courtroom as a body, physically separate from the judge, the attorneys, and the parties. At the conclusion of the proceedings, it retires to deliberate in private. When it has decided on its verdict, it returns to the courtroom to deliver it.

Constitutional and Related Commitments to the Jury System

For the Founders of the American Republic, the jury system was essential to the society and government that they sought to establish. In 1771, John Adams, later the second president of the United States, wrote approvingly of the English jury system:

 

Of the legislature, the people constitute one essential branch [the House of Commons].… In the administration of justice, too, the people have an important share. Juries are taken, by lot or by suffrage, from the mass of the people, and no man can be condemned of life, or limb, or property, or reputation, without the concurrence of the voice of the people. As the constitution requires that the popular branch of the legislature should have an absolute check, so as to put a peremptory negative upon every act of the government, it requires that the common people, should have as complete a control, as decisive a negative, in every judgment of a court of judicature.6

This commitment to the jury system found expression in the federal Constitution. Article III, Section 2 and the Sixth Amendment to the Constitution together establish the right of the accused to a jury in a criminal trial. Also, the Fifth Amendment requires a grand jury indictment for any serious criminal offense. The Seventh Amendment declares the right to a jury trial in civil cases.7 These provisions are directly applicable to the federal justice system.

As far as the states are concerned, the Supreme Court has interpreted the Fourteenth Amendment to the federal Constitution (denying the states the power to “deprive any person of life, liberty, or property, without due process of law”) to mean that the states must also comply with the Sixth Amendment guarantee of a jury in criminal trials, at least for serious offenses.8 In addition, the individual states have their own constitutional provisions regarding the grand jury and regarding jury trial in criminal and civil cases.

Although the American jury system derived from the English system, the jury is now less firmly rooted in England than in America. In fact, the jury system is now more firmly rooted in America than anywhere else in the world. Remarkably, most of the world’s jury trials—as much as 80 percent of all criminal and civil jury trials—now take place in America.9

In England the grand jury has been abolished, there are few jury trials in civil cases, and only serious criminal cases are at all likely to result in a jury trial. It is not even certain that, under the unwritten constitution in England, the defendant in a criminal case has any constitutional right to a jury trial. The Criminal Courts Review, an influential recent government-sponsored report on the English criminal trial system, insists that there is no such right. Yet despite this, it recognizes the continuing strong English commitment to the jury system as “a hallowed institution” of society.10

Although the American and English social and legal systems now differ in many ways, the English jury system is still seen as relevant to the American experience. American courts may still refer in their opinions to English legal precedent regarding the jury system. For this reason, there will be a number of references to the English jury in this book.

The jury system, then, is constitutionally mandated in America and a hallowed institution in England. Even so, it is reasonable to ask what, if anything, makes the jury system worthwhile to society. Societies develop and change, and social institutions do not always retain their earlier social value. William Dwyer, for many years a federal district judge of deservedly high reputation, gave a wise assessment: “ ‘What have you done for us lately?’ is asked of all democratic institutions, and we need to look at whether the jury succeeds today, in the real world. No
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