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Afterword

Jaffa’s Quarrel with Bork: Religious Belief Masquerading as Constitutional Argument

Lino A. Graglia

 



Harry Jaffa has long engaged in a campaign of vilification against Robert Bork and Chief Justice William Rehnquist, a campaign I consider both sad and shabby. It is sad because he is attacking people who are on my and, he says, his side of the basic issue of constitutional law—the issue of the proper role of the Supreme Court in our system of government. One must expect attacks on Bork and Rehnquist from Ronald Dworkin, Bruce Ackerman, and Larry Tribe, and one can derive satisfaction from refuting them. But Jaffa is a hard-core political conservative; he was an advisor to Senator Barry Goldwater at a time when the name Goldwater was a liberal epithet. Indeed, he claims to be responsible for the famous slogan about extremism in defense of liberty being no vice, a stroke of genius that surely cost Goldwater whatever slim chance he ever had of winning the election. More important for present purposes, he is also, he tells us, a judicial conservative, a staunch foe of the judicial activism of the last forty years that has served to make the Supreme Court the enacting arm of the ACLU’s political agenda. There is no pleasure for me in disagreeing with a man who opposes government by judges.

But if Jaffa is opposed to judicial activism, why does he devote his time and energy to reviling its two most prominent and effective opponents in the past half-century—joined now by justices Scalia and Thomas—excepting possibly only Learned Hand? How is the public interest served by that? And reviled them he has. His campaign against them has been shabby because he has attacked them not as a friendly critic or a disinterested scholar, but personally, bitterly, and arrogantly. Jaffa tells us that Bork “no doubt in his own mind. . . has taken on something of the status of a martyred saint of conservatism,” a statement for which he has not the slightest basis.

Senator Hatch’s support of Bork, Jaffa says, has “the tone of triumphant martyrology.” “Surely hyperbole can go no further,” he sneers, than for Senator Hatch to “compare Bork’s prose to Churchill’s,” something that Senator Hatch has not done.132 Judge Bork’s critics, Jaffa tells us, had reason to persuade the public that he “really has no principles.” Bork, Jaffa says, engages in “the most shameless expurgating and bowdlerizing of the Constitution’s text” and his “mental confusion . . . is boundless.” Jaffa substitutes arrogance for argument, as when he says “It is embarrassing to have to instruct Judge Bork in . . . the simplest elements of the political philosophy of the American Founding.” Chief Justice Rehnquist is not the subject of these pieces, but Jaffa cannot resist a passing contemptuous reference to him as “that fountain of authority.”

What sins can Bork and Rehnquist have possibly committed in Jaffa’s eyes to deserve such contempt? Which of Bork’s many decisions as a court of appeals judge or of Rehnquist’s many more on the Supreme Court does Jaffa consider acts of judicial misbehavior or does he even disagree with? As far as I can tell, there are none. I could fault Bork and Rehnquist—as well as Scalia, Thomas, and even Hand—as rather too activist for my taste, too ready to hold laws unconstitutional, but that is not Jaffa’s complaint. How, then, have Bork and Rehnquist offended him? It happens that Harry Jaffa’s principal contribution to constitutional scholarship and political theory is his peculiar notion, following Abraham Lincoln, that the Constitution incorporates the Declaration of Independence. He considers this the most crucial and incisive insight in the history of American constitutional theory and political science, and he is enraged that Bork and Rehnquist have failed to appreciate his insight.

I. JAFFA’S “NATURAL LAW POSITIVISM”

Jaffa agrees with Bork. He says, that,


the notion that the justices of the Supreme Court may in any way alter or amend the law of the Constitution by importing into it ideas or principles drawn from outside the Constitution itself is utterly abhorrent to sound jurisprudence. Like Judge Bork, I am devoted to the principle that the justices of the Su-preme Court are bound unqualifiedly by the positive law of the Constitution, and that the positive law of the Constitution is to be understood in terms of the original intent of those who framed it and those who ratified it.


Jaffa is as opposed as Bork, he claims, to “liberal judicial activism,” and differs from Bork only in his “answer to the question, What was the original intent of those who framed and those who ratified the Constitution?” What Bork fails to understand, according to Jaffa, is that “natural law principles are present within the Constitution, as elements of the positive law of the Constitution.” Thus, Jaffa is able to insist that he is, like Bork, a positivist—a proponent of the view that the only function of judges is to enforce enacted law—despite also being a believer in natural law. In fact, however, he is chasing an oxymoron, “positive natural law” or “natural law positivism.”

It is very important, Jaffa agrees with Bork, that judges stick to enforcing positive law in order to avoid the danger of having unelected government officials substitute their policy views for the views of the elected representatives of the people. This danger is avoided, however, Jaffa apparently thinks, when the positive law (here, the Constitution) simply enacts the natural law. Natural law then becomes positive law, and a judge who decides cases on the basis of his understanding of the principles of natural law is simply performing the ordinary judicial function of interpreting and applying law. It would be abhorrent for a judge to import ideas and principles into the Constitution from the outside, Jaffa says, but for a judge to decide constitutional cases on the basis of natural law presents no problem, because natural law is a part of the Constitution. All of which, of course, is utter confusion.

It seems incredible that Jaffa can think that his theory of the incorporation of natural law into the Constitution avoids the danger of rule by judges, that a judge authorized to enforce his view of natural law is or can be something other than the ultimate policy maker. Jaffa is angry with Bork because Bork does not believe this. Bork believes, on the contrary, that to give such authority to the justices of the Supreme Court would be, as a practical matter, to make the Court our supreme lawmaker, and that such authority would be in violation of the principles of separation of powers, representative self-government, and federalism that are the essence of the Constitution.


II. DOES THE CONSTITUTION INCORPORATE THE DECLARATION OF INDEPENDENCE?

The Constitution incorporates natural law because, according to Jaffa, it incorporates the Declaration of Independence. The Declaration, he thinks, constitutes “a compressed summary” of natural law and is the “perfection” “of a natural law tradition that goes back at least to Aristotle, and that embodies the ethical core of the Judaeo Christian tradition as well.” The Declaration, however, consists largely of a lengthy indictment of King George III for a series of alleged misdeeds. It is hardly the sort of thing you would expect to find in a nation’s constitution. What it is, of course, is a document meant to justify revolution, that is, illegal action. Having no real law to rely on—being in defiance of law-revolutionaries necessarily come to rely on the law of God, God being so marvelously unprotesting.

The Constitution, however, a framework of government constructed by sober and law-abiding men, has no need for such rhetoric or supernatural support. The Constitution makes no mention of the Declaration of Independence, and Jaffa has not produced a single statement by anyone at the constitutional convention or during the ratification debates indicating that it was intended to incorporate the Declaration. Jaffa offers only two items of evidence in support of his incredible theory. First, his theory or something like it was contained in the Republican Party platform of 1860 on which Lincoln ran for president. That platform, however, was another document created in an attempt to justify a nonlegal or extra-legal violent action, the North’s waging war on the South to prevent its withdrawal from the Union.

The only evidence, if such it may be called, offered by Jaffa from near the founding era is a suggestion made by Madison in 1825 in response to a request by Jefferson for recommended materials for the law faculty at the newly established University of Virginia. Jaffa states: Madison recommended, and Jefferson agreed, “that, of the ‘best guides’ to the principles of the Constitutions of Virginia, and of the United States, the first was ‘the Declaration of Independence as the fundamental act of Union of these States.‘”133 This is, to say the least, a far cry from a statement that the Declaration is incorporated in the Constitution.134 There is no evidence that the people of the ratifying states had any such notion.

Imagine, however, if you can, that the Declaration was meant to be incorporated and is now a part of the Constitution; what effect would that have on constitutional interpretation? As noted above, the Declaration, according to Jaffa, contains a compressed summary and perfection of natural law as well as an embodiment of the core of the Judeo-Christian tradition. Where exactly in the Declaration is this perfected statement of natural law to be found? Jaffa refers, apparently, to the statement of truths held to be self-evident in the Declaration’s first sentence after the introductory sentence, namely, “that all men are created equal; that they are endowed by their Creator with certain unalienable rights; that among these are life, liberty and the pursuit of happiness; that to secure these rights, governments are instituted among men, deriving their just powers from the consent of the governed.” This is the part of the Declaration quoted in the 1860 Republican Party presidential platform on which Jaffa strongly relies.

Although he refers constantly to the principles of natural law, Jaffa never undertakes to list these principles, or even define or describe them, except by reference to the few phrases quoted above from the Declaration. To a lawyer, at least, this is highly unsatisfactory. If by law Jaffa means lawyers’ law, as he seems to, law enforceable against individuals by the power of the state, his principles must meet the minimum requirements of such law. To constitute effective judicially enforceable law, statements must provide meaningful guidance to those to whom they apply, and they must limit the discretion of those who apply them. Nothing could be clearer, it seems to me, than that the quoted phrases from the Declaration do not do this; they may be useful as exhortations or aspirations, they may embody the core of a religious tradition, but they are not useful as rules of law.


III. JAFFA’S ARGUMENT IS BASED ENTIRELY ON A MISUSE OF LANGUAGE

That the Declaration of Independence does not provide a useful guide to constitutional interpretation seems so clear to me that I have trouble understanding how it can be less than clear to anyone else. And this leads me to conclude that what we have here is a failure of communication. Nowhere more than in discussions of natural law does dispute seem to turn purely on semantics, on different understandings of the meaning of terms. The core of the problem, it seems to me, is the insistence of proponents of “natural law” on stating prescriptions as descriptions, on elevating their beliefs as to what ought to be into assertions as to what is. They appear to be confused about the nature of language, succumbing to the belief that because they can control words they can control reality, that saying something makes it so. Wittgenstein said that the function of philosophy was to cure the diseases—the intellectual puzzles—that result from the misuse of language. Among proponents of natural law the intellectual disease caused by language misuse is an epidemic; they are in need of at least an entire wing in Wittgenstein’s philosophical hospital.

Jaffa’s abuse of language fills his writings with statements that are either silly or untrue when language is used in its ordinary sense and with regard to its limits. He asks, for example, “where did the people [of the American colonies] get the authority . . . to separate themselves from Great Britain and then to institute new governments for themselves?” It is a meaningless question because no issue of authority was involved. The American colonists separated from Great Britain not because they had the “authority” to do so—they were acting in defiance of authority—but simply because they had the power to do so, the capability of resisting British arms.

Justice Holmes said that nothing is the source of more confusion in law than misuse of the word “right”; proponents of natural law maximize and exploit this confusion. For example, Jaffa says that people have the right to overthrow their government, but only if it is a government of a certain kind. But if what is meant is a legal right—that is, a legally protected interest—and it is only this connotation that gives the statement its apparent force—the statement is obviously self-contradictory: you cannot have a legal right to act illegally. On the other hand, if Jaffa means only a “moral right”—that is, an interest that he thinks should be protected—he is merely asserting his opinion that it is good that certain governments be overthrown. The statement, like other statements of natural law, is simply an attempt to present a statement of opinion as if it were a statement of fact.

Similarly, Jaffa states that a society cannot “enact ex post facto laws.” But society does so all the time; recently, for example, Congress passed an ex post facto tax law (Revenue Reconciliation Act of 1993). When Jaffa says “cannot,” he merely means “should not,” as he shows by quickly adding that if a society does enact such a law—admitting that it can—it would be acting “inconsistently with the doctrine of unalienable rights.” But by actually enacting and enforcing such laws, a society effectively demonstrates that there is no such right in that society. If human history shows anything, it shows that what we could wish were unalienable rights are in reality all too alienable. In other words, Jaffa is merely asserting, again, his opinion that a society ought not to enact such laws.

It is in my view both foolish and false to assert, as Jaffa does, following Salmon P. Chase, that slavery “had never lawfully existed in any territory of the United States” after the states’ ratification of the Fifth Amendment in 1791. The Constitution could not have been ratified in 1789, of course, without accepting slavery, and the ratification of the Fifth Amendment was plainly not intended to do what could not be done two years earlier. To think that the Fifth Amendment made slavery illegal is simply to succumb to the temptation to understand words not as tools of communication between human beings but as bearers of inherent power, able to work grand effects regardless of human intent.

Another example of a sweeping and seemingly impressive statement that cannot be taken as literally true is Jaffa’s statement that “no distinction among human persons can be drawn on the basis of race or color that is not morally and constitutionally irrelevant.” In fact, many valuable and unobjectionable such distinctions can be drawn: for example, by the FBI in selecting agents to infiltrate the Black Panthers or the Ku Klux Klan, or by the leader of a racially mixed Boy Scout troop deciding how to distribute a limited supply of suntan lotion before a day on the beach.


IV. IT’S NOT LAW, IT’S THEOLOGY

I must admit to a feeling, however, that although my refutations of Jaffa seem to me logical, rational, and unanswerable, they are nonetheless somehow beside the point. One thing I am certain of is that their unanswerability will have absolutely no effect on Jaffa; he has been doing his thing professionally for much too long to be stopped now by logic. If his treatment of Bork and Rehnquist (and others) is any indication, he will consider it a sufficient and appropriate response to issue a slanderous ad hominem attack.135 The problem is that I am futilely formulating rational responses to arguments to which rationality does not apply. Jaffa does not so much engage, or even purport to engage, in rational discourse as in religious and moral exhortation. His call to acceptance of “the laws of nature and of nature’s God” is obviously an invitation to participate, not in policy analysis or constitutional interpretation, but in a religious exercise. The source of his displeasure with Bork and Rehnquist is that they do not share his religious beliefs; that, claiming knowledge, professionally at least, only of human law, they must decline Jaffa’s invitation to adjudicate upon the basis of any other.

Similarly, Jaffa’s statement that “the goodness of the Constitution is rooted in the goodness of the created universe” is not a statement of fact, testable and falsifiable, but an expression of mystical feeling to which only another mystic can respond. It is meant not to communicate thought, but to impart religious conviction. If taken as meant to convey meaning, one would have to ask whether “goodness” or even “created” are words that can properly be applied to the universe. I think Wittgenstein would see the need for some drastic philosophical therapy, probably shock treatment.

Along this same line, Jaffa uses as an epigraph for one of his writings a quotation from Thomas Aquinas, “Good and being are convertible terms.” Perhaps nothing better or more concisely illustrates the difference between believers and skeptics regarding natural law than their reactions to such a pronouncement: believers get a thrill of profound insight, and skeptics hear only meaningless noise. Believers think some deep thinker has announced an important discovery; skeptics realize that another pedant has become so fascinated by the magic of language that he has forgotten
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