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No one should be confident that this majority is done with its work.
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Author’s Note

This book is a group portrait of the Supreme Court during a historic period in American law influenced by the presidency of Donald Trump and its aftermath. The Court overturned nearly a half century of abortion rights, obliterated protections of the 1965 Voting Rights Act (VRA), curtailed government regulatory power, and blurred the separation of church and state. The transformed Court was decades in the making, but its character was solidified by the three appointees of former president Trump. From his campaign of 2016 into the early years of the Joe Biden administration, tensions within the Court spiraled. The justices maneuvered uneasily around each other. Two deaths marked this period—Antonin Scalia’s in 2016 and Ruth Bader Ginsburg’s in 2020—as did the COVID-19 pandemic.

I have relied on the records of cases, archives, and more than a hundred interviews with people on the Court and in its orbit, including a majority of the justices. This book also builds on my daily journalistic coverage of the Court and my four previous works on individual justices, including a biography of Scalia, the model for the Trump justices, and a biography of Chief Justice John Roberts, who recalibrated his leadership and his approach to the law with each addition to the bench.

Seven men and five women served in the years covered in this book: Roberts, appointed by George W. Bush in 2005; Anthony Kennedy, put on the bench by Ronald Reagan in 1988; Clarence Thomas, by George H. W. Bush in 1991; Ruth Bader Ginsburg, by Bill Clinton in 1993; Stephen Breyer, by Clinton in 1994; Samuel Alito, by George W. Bush in 2006; Sonia Sotomayor, by Barack Obama in 2009; Elena Kagan, by Obama in 2010; the three Trump appointees, Neil Gorsuch, 2017, Brett Kavanaugh, 2018, Amy Coney Barrett, 2020; and Ketanji Brown Jackson, selected by Biden in 2022 as the first Black woman justice, a groundbreaking appointment to a Court that has been, paradoxically, going backward.





Prologue

Unmasked

The lectern where the lawyers stood to argue their cases had been pushed back twenty feet from the Supreme Court’s elevated bench. Dozens of wooden chairs that normally filled the front section of the courtroom were gone. The tableau on this November 1, 2021, morning was spare, as the coronavirus pandemic still raged and extra health precautions were in place. For the few spectators permitted to attend the suspenseful Texas abortion arguments, all wearing high-grade, tight-fitting masks and sitting well spaced on the red upholstered seats, the view of the nine justices was direct and unobstructed.

The Court had scheduled the morning hearing after letting a Texas abortion ban take effect in a midnight order on September 1. For two months, women in America’s second-most-populous state had been living without the right to abortion. The Supreme Court had guaranteed that right in its 1973 Roe v. Wade milestone and reaffirmed it many times, most definitively in 1992’s Planned Parenthood of Southeastern Pennsylvania v. Casey. The Texas legislature had flouted those precedents and the Constitution and prohibited abortion after the first sign of fetal cardiac activity, roughly six weeks, a point when many women do not yet know they are pregnant and a point, too, at which fetal heart valves have not developed, making “heartbeat” law a misnomer.1 So far, the Supreme Court had gone along with Texas and had rejected requests to suspend the ban until its validity could be assessed. The justices’ action in the case illuminated how much the Court had changed and no longer could be counted on to protect certain individual rights.2

Pregnant women who wanted an abortion were traveling to Oklahoma and other nearby states. Those without the money to leave Texas were panicking, forced to end their pregnancies on their own—many using misoprostol and other oral medications—or to carry an unwanted pregnancy to term.3 Texas abortion clinics challenged the new law, declaring in a petition for a writ of certiorari, “Texans are in crisis.” The clinics implored the Supreme Court to scrutinize the unusual statute, which gave private citizens the right to sue physicians, clinic staff, or any person who helped a woman obtain an abortion.4 The Texas attorney general argued that the justices lacked jurisdiction even to hear the case because the legislature had written the law, shrewdly, in a way that let private individuals, not state officials, enforce it, thereby shielding officials from lawsuits. The statute granted a minimum of $10,000 in damages for each abortion successfully challenged. The threat of unlimited litigation and ruinous financial liability was forcing clinics to stop most abortions.

When the Supreme Court let the Texas law go forward on September 1, Chief Justice John Roberts dissented, joined by the senior liberal justice, Stephen Breyer, and Justices Sonia Sotomayor and Elena Kagan. The moment revealed a loss of control for the usually persuasive leader of the bench. Surely no proponent of abortion rights, Roberts was nonetheless astonished that a state would attempt to invalidate decisions tracing back nearly fifty years to Roe v. Wade. Only the Supreme Court itself had such power. The five conservatives who controlled that September 1 action sided with state officials, saying that the “heartbeat” bill’s challengers had failed to show that they were likely to succeed on the merits of the question or be “irreparably” harmed if the ban took effect during litigation. “The applicants now before us have raised serious questions regarding the constitutionality of the Texas law at issue,” the majority wrote in the unsigned order. “But their application also presents complex and novel antecedent procedural questions on which they have not carried their burden.” The majority brushed aside arguments about women awaiting immediate care, women who lacked the means to travel out of state, and women who, if delayed for even a few more weeks, would be affected by Texas’s separate deadlines for obtaining an abortion at all.

After that defeat, abortion clinics persisted with subsequent requests to the Court, and the U.S. Department of Justice entered the fight. Lawyers for President Joe Biden’s administration filed a suit asserting that “for half a century, this Court has held that a state may not prohibit any woman from making the ultimate decision to terminate her pregnancy before viability”—with “viability” defined as the ability of the fetus to live outside the womb. The lawyers warned that if Texas was not stopped, any state “could effectively nullify any constitutional decision of this Court,” including those favored by conservatives—for example, allowing handguns in the home, or lifting restrictions on corporate spending in political campaigns.5

The public commentary on the September 1 late-night opinion had been sufficiently harsh that less than two weeks later, Justice Amy Coney Barrett gave a speech in the Court’s defense at the Seelbach Hilton in Louisville, Kentucky, at an event celebrating the University of Louisville’s McConnell Center, named for Senate Minority Leader Mitch McConnell, who a year earlier as majority leader had hastened Barrett’s confirmation to the Court. He introduced her at the September 13 event. “My goal today is to convince you that this court is not comprised of a bunch of partisan hacks,” Barrett told the audience.6 Her words had the opposite effect; they were widely interpreted as self-regarding at best, and at worst a reflection of the deep partisanship on the modern Court. Samuel Alito, who, like Barrett, had voted to let the ban go forward, leapt to the Court’s defense soon afterward. On September 30, in a speech to students at the University of Notre Dame Law School, he said that critics were attempting to intimidate the justices by describing them as “sinister” and “sneaky.”7

The justices’ road show, unprecedented both in the swiftness with which it was carried out and in the degree to which it was roundly judged to have fallen flat, occupied the intervening weeks before oral arguments brought the debate over the Texas ban into the open.8 Chief Justice Roberts began the special November 1 hearing on a commemorative note, observing that Justice Clarence Thomas’s ceremonial investiture had taken place thirty years earlier to the day. What a curve the career of the seventy-three-year-old justice had taken: having joined the bench in 1991 after explosive Senate confirmation hearings, and having been consigned to the ideological fringe for more than twenty-five years, he was in the vanguard now, joined by the conservative appointees of former president Donald Trump.

Roberts also formally welcomed Elizabeth Prelogar, the solicitor general (SG) of the United States. A former assistant SG who had temporarily filled the top job and become familiar to the nine, Prelogar was making her debut argument with the full title after her Senate confirmation. Her filing to the justices, an effort to restore abortion rights in Texas, could not have been more strikingly inconsistent with what the justices had heard from the Trump administration on abortion. Trump had promised during his 2016 campaign to appoint “pro-life” judges to the Supreme Court who would strike down Roe v. Wade, leaving the abortion issue to the states.

Trump, in fact, had brought the high court and the country to this moment in late 2021. His legacy was displayed on this bench, its mahogany expanse flanked by two American flags, as much as anywhere. His three appointees—Neil Gorsuch, Brett Kavanaugh, and Amy Coney Barrett—all had voted to let the Texas abortion ban remain in place. Since Barrett’s appointment in late 2020, the Court had announced that it would take up an appeal from the state of Mississippi defending a prohibition on abortion after fifteen weeks of pregnancy. Like the Texas law preventing abortion after roughly six weeks, that ban directly clashed with Roe v. Wade, which protected a woman’s choice of abortion before viability, at about twenty-three weeks. The Court had grounded the right in the Fourteenth Amendment’s guarantee of liberty and personal privacy. Unlike in the urgent Texas situation, the Mississippi ban had been suspended by lower-court judges. It also was free of the procedural issues distinct to the Texas dispute. An eventual ruling in the Mississippi case, a direct test of Roe, would affect the reproductive rights of women across the country. It would reveal whether the Court had lost its place in the life of the nation.

In the courtroom on November 1 watching this first stage of the abortion controversy were Jane Sullivan Roberts, the chief justice’s wife, a legal recruiter for a Washington, D.C., firm and a former pro bono lawyer for Feminists for Life, an antiabortion group; and Justice Breyer’s wife, Joanna Breyer (Joanna Freda Hare), a psychologist, writer, and viscount’s daughter.9 Then eighty-three and in his twenty-seventh session, Breyer had been holding on to his seat despite pleas from the Left to step down and give President Biden a chance to replace him with someone younger. Breyer believed he could make a difference on abortion and dissuade his conservative colleagues from rolling back precedent.

Two weeks earlier, as Breyer sat with me for an interview, he minimized public concerns about the Texas case and other moves to the far right. He said that the Court had long engendered controversy and that Americans had accepted decisions even when they believed them wrong. “It’s an institution that’s fallible, though over time it has served this country pretty well,” he said. That was a point increasingly debated. Democrats in Congress and liberal advocates were promoting the addition of more seats on the bench to counteract the conservative dominance. On the Court, the two other remaining liberal justices, Elena Kagan and Sonia Sotomayor, were not as sanguine as Breyer. “Every day the Court fails to grant relief is devastating,” wrote Sotomayor when the conservative majority declined a second opportunity to put the Texas law on hold, even as it set the November 1 oral arguments, “both for individual women and for our constitutional system as a whole.” A diabetic who took extra steps to preserve her health and the only justice wearing a mask to protect against possible COVID-19 infection during the oral arguments, Sotomayor regularly set herself apart from her colleagues with her consideration of the poor and disadvantaged.10

There were some initial signs of collegiality as the justices began the hearing. After Roberts congratulated Thomas on his three decades, they whispered a bit together. Thomas briefly slung his arm over Roberts’s shoulder. Soon the conversation and body language turned cold as the reality of the Texas ban’s consequences emerged. Lawyer Marc Hearron, representing the clinic consortium Whole Woman’s Health, told the justices, “To allow Texas’s scheme to stand would provide a roadmap for other states to abrogate any decision of this Court with which they disagree. At issue here is nothing less than the supremacy of federal law.”

When Texas solicitor general Judd Stone II stood up to argue, he countered that there were no grounds for blocking the law. “Federal courts don’t issue injunctions against laws but against officials enforcing laws,” Stone said. “No Texas executive official enforces [the law] . . . so no Texas executive official may be enjoined.” On behalf of the Biden administration, Solicitor General Prelogar emphasized the end-run motives behind the law: “States are free to ask this Court to reconsider its constitutional precedents, but they are not free to place themselves above this Court, nullify the Court’s decisions in their borders, and block the judicial review necessary to vindicate federal rights.” Her warning was clear: if the Texas law stood, other states might try to abolish the Constitution’s protections, turning the founding charter on its head by permitting legislative majorities to dictate the breadth of individual rights and liberties.11

Kagan was more caustic as she derided the effort to circumvent Supreme Court fundamentals, saying that “after all these many years, some geniuses came up with a way to evade the commands of [precedent] as well as . . . the even broader principle that states are not to nullify federal constitutional rights.” Her criticism of her conservative colleagues who had let the law take effect in September was more than implicit: “To say, ‘oh, we’ve never seen this before, so we can’t do anything about it,’ I guess I just don’t understand the argument.”12

Addressing Texas solicitor general Stone, she said, “The actual provisions in this law have prevented every woman in Texas from exercising a constitutional right as declared by this Court. That’s not a hypothetical. That’s an actual.”13

The two justices whose views could have mattered most were Barrett and Kavanaugh. They had cast two of the five votes to let the Texas ban take effect. These newest justices were old friends. Both had been members of the Federalist Society and were committed Catholics who spoke openly of their faith. Barrett sat at the chief justice’s far left, erect in her seat, her elbows propped on the bench, hands clasped. Roberts had helped Barrett quickly settle into one of the most desirable chambers in the building by ensuring that the staff of the late justice Ruth Bader Ginsburg packed up the spacious suite with its custom cabinetry immediately after the justice’s burial ceremony. Kavanaugh sat in the seat to Roberts’s far right, referring to notes as he questioned the lawyers. Roberts and Kavanaugh had known each other for three decades. When Kavanaugh first joined the Court, he aligned closely with Roberts in his votes. Relations strained after just a few years of Kavanaugh’s presence, however, as the new justice moved further to the right.

Now Kavanaugh and Barrett both seemed to view the Texas arguments with suspicion. Kavanaugh particularly questioned whether, if states could block abortion rights, they could do the same for firearm rights and free speech. Barrett sounded troubled that the Texas law was written in a way that would deny any challenger a “full constitutional defense.” By their remarks, Kavanaugh and Barrett appeared ready to declare for the first time that abortion providers could challenge the law. That conclusion would lead, finally, to a suspension of the law. Many journalists who closely watched the Court thought that the signals from Kavanaugh and Barrett were clear and cast their news stories that way. More important, some of the justices, I later learned, believed that these two crucial justices would side with Whole Woman’s Health. Among the justices who had previously dissented—those who believed the “heartbeat” bill blatantly unconstitutional—there was a sense that this would be a turning point in the case. But their optimism was short-lived, and when the votes were cast in private, they realized they had been misled by what they had heard in public. Kavanaugh’s and Barrett’s comments during oral arguments belied their true sentiment against the abortion clinics.14

The parties to the suit, women in Texas, and legions of journalists following the case anticipated that a decision would come quickly. And why not? The justices had set a fast-track briefing schedule for the expedited arguments. And each day added to the denial of rights in Texas. But two weeks passed. Then three weeks. Then four. Meanwhile, the separate Mississippi abortion case was at hand, previously scheduled for oral arguments on December 1. By that point, women in Texas had been without the constitutional right to abortion for three months. Behind the scenes at the Court, the justices were still haggling over their opinions in the Texas case when they took up the Mississippi prohibition on abortion at fifteen weeks of pregnancy. That’s when the clarity of the situation emerged for the public. The force of past abortion rights decisions evaporated into the thin courtroom air.

“Roe v. Wade and Planned Parenthood v. Casey haunt our country,” Mississippi solicitor general Scott Stewart told the justices. “They have no basis in the Constitution. They have no home in our history or traditions. They’ve damaged the democratic process. They’ve poisoned the law. They’ve choked off compromise. For 50 years, they’ve kept this Court at the center of a political battle that it can never resolve. And 50 years on, they stand alone. Nowhere else does this Court recognize a right to end a human life.”15

He hedged on nothing and had no need to. Stewart had a receptive audience before him. It was evident that the idea of constitutional rights—at least to the conservative majority—was changing. Regard for fetal life appeared to eclipse a woman’s right to privacy. Yet after the oral arguments in the Mississippi case, there were months of private negotiations among justices before the public or press knew the resolution and faced the new Court reality.

Meanwhile, the expedited Texas case was nearing a boil. As seen when the justices released their opinions on December 10, the majority again had declined to block the law. It came down to the same 5–4 vote that had been reached September 1 to allow the law to go into effect, with Thomas, Alito, Gorsuch, Kavanaugh, and Barrett in the majority. Roberts was as unconvincing with fellow conservatives on the second round as on the first, despite how Kavanaugh and Barrett had sounded from the bench. The five justices remained united. The Court declared that state officials could not be sued to enjoin the law unless they were part of a narrow category of those who had a role in enforcing it; Thomas broke off from his colleagues on the right to say he would have prohibited lawsuits against all the state officials.16

The Court sent the clinics’ case back to lower-court judges for further proceedings while the Texas ban stayed in effect. The majority dismissed the Department of Justice lawsuit outright. The dissenting justices were livid, for the abortion rights consequences as well as for the way the decision limited the power of federal court judges to stop unconstitutional laws. “This choice to shrink from Texas’ challenge to federal supremacy will have far-reaching repercussions,” Sotomayor wrote this time, joined by Breyer and Kagan. “I doubt the Court, let alone the country, is prepared for them.”

Her outrage might have been predictable, as Sotomayor had spent years in vigorous dissent against Trump policies and the decisions of his appointees. But that was not the situation for Roberts, who in his tenure since 2005 was accustomed to being in the majority. He despaired at the turn of events, writing, “It is the role of the Supreme Court in our constitutional system that is at stake.”17

This book explores how the Court and the country, prepared or not, reached this point. The conservative transformation of America’s highest court has long been building, accelerated by the efforts in the 1980s of President Ronald Reagan. Roberts, as a young lawyer, participated in that era, and on the contemporary Court has led the right-wing drive to erase voting rights protections and remedies for racial injustices, to forbid federal judges from reviewing extreme gerrymanders, and to lift campaign finance regulations. Relevant to the Texas case, Roberts had also tried to diminish reproductive rights.

But he was now witnessing a Court in overdrive, barreling ahead without him in deciding significant social issues.

The Court was already split along political and ideological lines before Trump. And its makeup already had been heavily influenced by the conservative agenda led by the Federalist Society, founded in the early 1980s. But the Trump presidency and the forceful influence of his three Supreme Court appointees propelled the judiciary into a new period of polarization. It is worth noting, for comparison, that Trump appointed three justices in four years, while the three prior Democratic presidents (Jimmy Carter, Bill Clinton, and Barack Obama) appointed only a combined total of four justices in their total twenty years in office.18

The Trump era stoked the justices’ ambitions, their political inclinations and defenses, strengths and flaws. Roberts initially was able to seize more control (based on the ideological composition of the nine) in the early Trump years but then found himself dissenting more frequently as the Court began to go off the rails. Gorsuch, Trump’s first appointee, stubbornly resisted Court protocols and derided Roberts’s reasoning in opinions. Gorsuch was the only justice who refused to wear a mask when the prevalence of COVID-19 was high. Kavanaugh, Trump’s second appointee, seemed to struggle with his allegiance to conservative backers and his desire for acceptance among the legal elites who shunned him after his scandalous 2018 Senate hearings.

Justices Kagan and Breyer looked for any avenues for compromise with the conservatives to shield precedents that dated to the 1970s. The first Latina justice, Sotomayor, refused to compromise and regularly called out the destruction of constitutional norms. Conversely, Justices Thomas and Alito, holdovers from the first and second George Bush presidencies, were emboldened by the ascendant conservatism. Joined by the Trump appointees, they echoed the former president’s sense of aggrievement on culture war issues, from abortion rights to vaccine mandates. Their time had come.

For nearly all of the Trump presidency Justice Ginsburg was there, clinging to twentieth-century liberalism and trying to ward off the ravages of cancer and outlast the president. The effect of her death within weeks of the 2020 election was felt most deeply on the abortion rights cases.

Supreme Court eras are often identified by their chief justices, as is true of the current period that began with Roberts nearly two decades ago. But the Court can be measured also by presidential influence. Certain presidents, such as Franklin D. Roosevelt, who appointed eight justices in his twelve years in office, had a disproportionate effect on the Court. Ronald Reagan and Richard Nixon also stood out for their imprint. The Trump effect, especially in terms of the individuals chosen and the resulting shift in the balance of power, has been incomparable.19

He is gone from office and they are here for life.





Chapter 1

“Inside the Castle”

On the morning of January 20, 2017, the Supreme Court justices gathered for coffee and pastries in an elegant chandeliered room. The light buffet for justices and their staff was an Inauguration Day tradition. So much about their world ran on decorum and adherence to tradition: from the start of their annual session, always on the first Monday in October, to the arrangement of the nine black leather chairs at the mahogany bench, to the marshal’s call of “Oyez! Oyez! Oyez!” as the nine entered for oral arguments. When they met in a private conference room to resolve cases, the justices always spoke in order of seniority, and when they marched in any procession, as they would for the inauguration, they lined up in the same rank. Chief Justice John Roberts went first, followed by Anthony Kennedy, Clarence Thomas, Ruth Bader Ginsburg, Stephen Breyer, Samuel Alito, Sonia Sotomayor, and Elena Kagan. On this January day, they were still one justice short. Antonin Scalia had died a year earlier, in February 2016, and the Republican-controlled Senate had prevented any action on President Barack Obama’s choice of a successor. The Senate’s obstruction of Obama’s nominee, then–U.S. appellate judge Merrick Garland, became one of several pivotal moments in the makeover of America’s highest court.

The eight justices rode in a gleaming black motorcade for the short trip over to the Capitol. Once there, they donned their black robes in the Old Supreme Court Chamber on the first floor of the north wing. This is where the justices had convened before their own building across the street was completed in 1935. Now, on this January day, the justices sorted through the black wool skullcaps, mittens, and rain ponchos their staff had provided. The sky was overcast, the air blustery, and rain felt imminent. Some justices wanted a poncho at hand.

Once on the West Front platform of the Capitol, the justices squeezed into seats alongside other dignitaries. Nearby were President Obama and Michelle Obama, former president George W. Bush and Laura Bush, and former president Bill Clinton and Hillary Clinton, whom Donald Trump had defeated in the November 2016 presidential election. Just before noon, Roberts, the seventeenth chief justice of the United States, administered the oath of office to Trump, the forty-fifth president. Trump repeated after Roberts: “I, Donald John Trump, do solemnly swear that I will faithfully execute the office of president of the United States, and will to the best of my ability, preserve, protect, and defend the Constitution of the United States.”

Up to this point, the morning’s traditions held. But then President Trump delivered his inaugural address. In a sixteen-minute diatribe that echoed his campaign rhetoric, he struck antiestablishment themes and blamed his predecessors for economic ruin. “For too long, a small group in our Nation’s Capital has reaped the rewards of government, while the people have borne the cost,” he declared, implicitly condemning the former presidents on the platform with him. “Washington flourished, but the people did not share in its wealth. . . . That all changes, starting right here and right now, because this moment is your moment—it belongs to you.” Invoking urban poverty, rusted-out factories, and failed education systems, Trump declared, “This American carnage stops right here and stops right now.” He praised the supporters gathered on the National Mall and said that “the people” were the new “rulers of this Nation.” Spectators cheered as they put up umbrellas against the falling rain.1

At the Capitol, the Supreme Court justices tried to act as if this president were like any other. Half of the justices were longtime Republicans, and the Republican Party had delivered this New York real estate developer turned reality-TV personality. The justices joined the Trump entourage, members of Congress, and cabinet designees for the customary luncheon in the Capitol’s Statuary Hall. The justices were seated at front-row tables adorned with bouquets of colorful roses. John and Jane Roberts sat alongside the newly nominated secretary of state, Rex Tillerson. Samuel Alito and his wife, Martha-Ann, lunched with the designated attorney general, Jeff Sessions. Justice Anthony Kennedy spent time chatting with Ivanka Trump, the president’s daughter.2

The luncheon brought together an array of figures who would conspicuously intersect with the Supreme Court over the next four years. Wilbur Ross, the designated secretary of commerce, who generated a pivotal case involving the 2020 decennial census count, entered the hall smiling. Some themes of the day would seem incongruous, however. Senate Chaplain Barry Black delivered a prayer before the lobster-and-beef luncheon that envisioned the new president protecting “those on life’s margins, the lost, lonely, last, least, and left out.” Another paradox in hindsight: the Capitol building itself seemed so secure and cherished in those hours of ceremony. A military honor guard graced Statuary Hall. Four years later, on January 6, 2021, the building would be ravaged by Trump supporters.

With the Trump presidency began an era for the nation’s judiciary that still reverberates. The effect of Trump on judges and American law runs deep. During his presidency, Trump upset virtually every institution in Washington, but his impact on the nation’s highest court was profound, and not simply by virtue of his appointment of three new justices in four years. Trump treated the judiciary as if it were his to command, from his early weeks in office to his final weeks after he lost the 2020 election.3

When lower-court judges ruled against him or his policies, he suggested he had only to reach the Supreme Court to prevail. He understood that his approach to Supreme Court appointments mattered to the public. “The Supreme Court was one of the main reasons I got elected President,” Trump tweeted midway through his term.4 His actions affected core democratic ideals such as the right to vote. Turmoil marked his tenure, beginning with the Russian interference in the 2016 presidential election and ending with the 2021 insurrection at the Capitol. Along the way, other moments of national drama provoked and revealed the president, such as the 2017 “Unite the Right” rally in Charlottesville, Virginia, during which a self-described neo-Nazi killed a counterprotester, Heather Heyer. That tragedy was one of several episodes in Trump’s first year that brought forth his disregard for basic rights and set the tone for what would come.

Trump’s challenge to legal norms commenced immediately, when, seven days after his inauguration, he signed an executive order restricting the entry of immigrants from several predominantly Muslim countries. He instituted the travel ban with scant legal vetting by the Department of Justice, spurred on by his advisers Stephen Miller and Steve Bannon. The January 27 order was called “Protecting the Nation from Foreign Terrorist Entry into the United States.” It suspended all refugees from entering the United States for 120 days and, separately, barred for 90 days the immigration of any foreign nationals from seven countries—Iran, Iraq, Libya, Somalia, Sudan, Syria, and Yemen. The action followed through on Trump’s 2016 campaign pledge to prohibit Muslims from coming into the United States. His vow, first issued in December 2015 and remaining on his campaign website into early May 2017, called “for a total and complete shutdown of Muslims entering the United States until our country’s representatives can figure out what is going on.”5

No matter how expected this order was, given his campaign statements, its immediate impact caused pandemonium. Immigrants, refugees, their families, and lawyers all tried to sort through the new rules, even as some of those affected were already on flights headed toward the United States. Refugees who had for years navigated the system were suddenly blocked from admission. Public-interest lawyers raced to airports to help. So did thousands of protesters, carrying signs that said “This Land Was Made for You and Me,” “Refugees Welcome,” and “RESIST.” Airports turned chaotic, and for several days it was difficult for any travelers at all to get into or out of international hubs in the United States.6

Airports such as LAX and JFK, and the streets around the White House in Washington and Trump Tower in New York, attracted thousands of protesters. For days the travel ban, its sweep and inflammatory tone, dominated television and newspapers. U.S. district court judges acted swiftly on lawsuits brought by the American Civil Liberties Union and other advocacy groups to try to ensure that refugees and immigrants would not be immediately returned to their home countries against their will. The challengers alleged that Trump’s order violated federal immigration law and unconstitutionally discriminated on the basis of religion. The specific controversy that eventually became the lead case when the U.S. Supreme Court took up the matter—as the ban was in its third iteration—was brought by the state of Hawaii and an imam at a Honolulu mosque, Ismail Elshikh, who said that his Syrian mother-in-law had been prevented from coming to the United States. Hawaiian officials, like state leaders elsewhere, asserted that the order hurt state university recruitment and business hiring.7

At the start, the administration had made no threat assessment of foreign nationals; rather, it simply cut off entry to thousands of people. About a week later, on February 3, a U.S. district court judge in Seattle, James Robart, temporarily blocked the Trump ban and imposed a nationwide injunction preventing it from being enforced anywhere in the United States.8 “Just cannot believe a judge would put our country in such peril,” Trump wrote in a Twitter post the same day. “If something happens blame him and court system. People pouring in. Bad!” Trump also referred to Robart as a “so-called judge” who had taken a “ridiculous” action.9

A panel of the U.S. Court of Appeals for the Ninth Circuit affirmed Robart’s order, again drawing condemnation from Trump. When the full Ninth Circuit then denied a subsequent Trump administration challenge to the injunction, Judge Jay Bybee implicitly criticized Trump for his denigration of judges acting on the travel ban, even though Bybee, an appointee of President George W. Bush, was siding with Trump at this point in the case. Without specifically naming the president, Bybee said attacks on judges were “out of all bounds of civic and persuasive discourse” in a legal case. He continued, “It does no credit to the arguments of the parties to impugn the motives or the competence of the members of this court. . . . Such personal attacks treat the court as though it were merely a political forum in which bargaining, compromise, and even intimidation are acceptable principles.” Judge Bybee’s warning that the courts could be seen as a political forum for bargaining and intimidation would prove prescient.10

Trump continued to vilify judges who did not rule the way he wanted. When he lost back-to-back immigration cases in lower courts around this time, he crowed: “See you in the Supreme Court!”11 He had a pattern of attributing unfavorable decisions to a judge’s political affiliation and, in one high-profile situation, to a judge’s race and family background. In 2016, candidate Trump had erupted over U.S. District Court judge Gonzalo Curiel and his actions in a fraud lawsuit brought against the for-profit Trump University, which operated from 2005 to 2010. Students who sued contended that they were lured into real estate classes through false marketing. Judge Curiel, based in San Diego, had rejected a summary judgment request by lawyers for the defunct Trump University.12 At a campaign rally in San Diego on May 27, Trump declared, “I have a judge who is a hater of Donald Trump, a hater. He’s a hater. His name is Gonzalo Curiel.” At the same raucous rally, it is worth noting, the fervor of Trump’s supporters and their readiness to fight with anyone who showed up to protest the candidate was on display. San Diego police in riot gear arrested thirty-five people that night, prompting Trump to write on Twitter: “Fantastic job on handling the thugs who tried to disrupt our very peaceful and well attended rally.” Trump willfully ignored how combative some of his own backers were.13

Trump’s comments against Curiel were amplified a few days after the San Diego rally when CNN’s Jake Tapper asked the candidate why he thought Curiel would not rule fairly on his case. Trump referred to his campaign pledge to build a wall between the United States and Mexico. “This judge is of Mexican heritage,” Trump said. “I’m building a wall. . . . He’s giving me horrible rulings. . . . I think that’s why he’s doing it. . . . He’s a Mexican.”14

Calling someone “a Mexican” was, from Trump, an insult. Beyond that racism, Trump utterly disregarded Curiel’s contributions in America. The judge’s parents had immigrated from Mexico and settled in Indiana, where Curiel was born. He earned his undergraduate and law degrees at Indiana University. He became a federal prosecutor in California, eventually specializing in cases against Mexican drug cartel members. In that work, Curiel was threatened with death and had to travel for a time with federal bodyguards. Republican California governor Arnold Schwarzenegger appointed him to a state court in 2006, and in 2011, President Obama tapped him for the U.S. trial court judgeship in San Diego. When Trump began criticizing Curiel, Schwarzenegger posted on Twitter: “Judge Curiel is an American hero who stood up to the Mexican cartels. I was proud to appoint him when I was Gov.”15 Trump showed no regret. His “Mexican” judge remark revealed his mindset and suggested what would occur during the next four years.

In 2017, after lower-court judges ruled against the first travel ban, administration lawyers scrambled to revise it under established immigration law. President Trump issued a second order in March removing Iraq from the list and dropping restrictions on legal permanent residents returning to the United States. He explained at a rally in Tennessee that the second order was a “watered down version of the first order” to address worries among administration lawyers who had to defend it in court.16 Judges, however, blocked enforcement of the new measure. A few months later, as the administration tried to generate sufficient justification for yet a third iteration of the order as litigation carried on, Trump tweeted, “People, the lawyers and the courts can call it whatever they want, but I am calling it what we need and what it is, a TRAVEL BAN!”17

The Department of Homeland Security eventually finished a review of immigration patterns to provide more plausible grounds for the travel restrictions. Trump announced the third order on September 24. The new restrictions, which were scheduled to take effect in mid-October, included vetting procedures for nationals seeking U.S. entry from particular countries that presented “public safety threats.” Civil libertarians and others still found its vague criteria flawed and argued that it remained unconstitutional and a violation of federal immigration law. This third iteration was the basis for the case that eventually reached the Supreme Court, in 2018. In the meantime, the justices decided to let the revised travel ban take full effect, over objections from immigrant rights and civil liberties groups involved in litigation. The justices issued no opinion with their orders, and only Justices Ginsburg and Sotomayor said they would have denied the administration’s request to let the disputed policy take effect while it faced a challenge. The action stopped people from eight nations, six of them predominantly Muslim, from entering the United States. The justices’ paired orders blocking two lower-court rulings against the ban revealed the high court’s openness to the Trump legal agenda. Administration lawyers knew that they were embarking on an untested strategy by seeking emergency intervention from the justices when lower courts had blocked the bold Trump initiatives. But more often than not, they prevailed, winning orders that allowed Trump’s policies to be carried out while challenges to them were pending.18

At the White House in the early days of Trump’s presidency, the new immigration policy targeting Muslims provided just one reason for chaos. The extent of Russia’s interference in the 2016 election was becoming clear. As Trump was announcing the first travel ban, the acting attorney general, Sally Yates, an Obama administration holdover, who had indicated that she was not willing to get behind the ban, was warning White House counsel Don McGahn about Michael Flynn, a retired lieutenant general who was Trump’s newly named national security adviser. Yates alerted McGahn that the FBI, then led by James Comey, was investigating Flynn for his back-channel contacts with Russian ambassador Sergey Kislyak after Trump’s election and while Obama was still president. It turned out that Flynn had urged Kislyak to disregard the sanctions the departing Obama administration had imposed because of Russia’s interference in the presidential election. Flynn then apparently lied to Vice President Mike Pence about his contacts with Kislyak. Yates told McGahn that Flynn’s lies might compromise him with the Russians and make him vulnerable to blackmail. 19

When Yates’s warnings reached the president, Trump initially tried to protect Flynn and discouraged FBI director Comey from continuing with the investigation. But in mid-February Trump fired Flynn. Meanwhile, Comey’s broader investigation into Russia’s meddling in the 2016 election was aggravating Trump enough that on May 9, Trump fired Comey. The president’s spokeswoman said Trump had acted on the recommendation of Deputy Attorney General Rod Rosenstein. But that was untrue, and Trump himself said the day after the firing in an interview with NBC’s Lester Holt: “I was going to fire regardless of recommendation. . . . [Rosenstein] made a recommendation. But regardless of recommendation, I was going to fire Comey, knowing there was no good time to do it.” Continuing to explain Comey’s dismissal, the president said, “And in fact, when I decided to just do it, I said to myself—I said, you know, this Russia thing with Trump and Russia is a made-up story. It’s an excuse by the Democrats for having lost an election that they should’ve won.”20

But the Russia probe continued. A week after Comey’s firing, Rosenstein, who was serving as acting attorney general at the time, appointed former FBI director Robert Mueller as a Department of Justice special counsel “to investigate Russian interference with the 2016 presidential election and related matters.”21

Despite all this upheaval that necessarily required internal legal advice, White House counsel McGahn remained laser focused on appointments to the Supreme Court and lower courts. McGahn had first met Trump in 2014 and would prove to be one of the most resistant of his inner circle both to dismissal (he quit in 2018) and to scandal, eventually testifying before the House Judiciary Committee in the Russia investigation.

Connections between the Trump and McGahn families went back to the mid-1980s, when Patrick “Paddy” McGahn, Don’s uncle, had represented Trump in casino and other deals.22 The younger McGahn was an expert in campaign finance who had served on the Federal Election Commission and come into the administration most immediately from private practice. He also was a guitarist in at least two cover bands, “clocking . . . 100 shows a year (‘almost kind of a part-time job’).” He told Guitar World in 2020 that he’d been inspired in the late 1970s by Van Halen.23 In the midst of the early White House turbulence and with designs both professional and personal, McGahn was helping to choose a successor for the Scalia vacancy, and he was already positioning conservatives for prominent lower-court appointments. On the same day in late January that Trump announced his first travel ban, and the day after McGahn fielded Yates’s concerns about Flynn’s communications with the Russian ambassador, McGahn telephoned U.S. appeals court judge Neil Gorsuch to let him know that Trump had chosen him to succeed Scalia on the Supreme Court.

Scalia, a combative and eminently quotable hero to conservatives since his 1986 appointment, had died on February 13, 2016, at a resort in West Texas, near Marfa. He was seventy-nine years old and suffered from cardiovascular disease but had appeared vigorous enough that his death came as a surprise. Scalia had just returned from a long trip to Asia that might have strained his health. No autopsy was performed, per the family’s wishes; speculation regarding the cause of Scalia’s death centered on heart failure or a blood clot. In life, Scalia’s contribution to two methods of judicial interpretation could not be overstated: originalism, centered on an understanding of the Constitution at its eighteenth-century adoption; and textualism, focused on the exact words of a statute, without regard to floor statements, committee reports, and other congressional legislative history.24

The first Italian American justice—who memorably flicked his chin in a Sicilian gesture to an unwelcome news photographer—Scalia had captivated people on both sides of the ideological divide. When Elena Kagan was dean of Harvard Law School, she called him “the justice who has had the most important impact over the years on how we think and talk about the law.”25 He was a faculty adviser at the founding of the Federalist Society, the once modest debating society that had grown into a monied powerhouse helping Republican presidents screen candidates for the federal bench. Scalia’s brand of originalism and textualism nurtured a generation of right-wing adherents. He was more famous for his dissenting opinions than for his views when he wrote for the majority. In 2015, when the Court found a right to same-sex marriage, Scalia declared the outcome unconstitutional and mocked the liberal justices who joined the lofty prose of the centrist conservative justice Anthony Kennedy. “If, even as the price to be paid for a fifth vote, I ever joined an opinion for the Court that began: ‘The Constitution promises liberty to all within its reach, a liberty that includes certain specific rights that allow persons, within a lawful realm, to define and express their identity,’ I would hide my head in a bag.” Scalia’s most notable majority opinion was the 2008 decision declaring that the Second Amendment covers an individual right to bear arms for self-defense in the home, in the case of District of Columbia v. Heller.26

Scalia’s death at the start of the 2016 presidential election year shook the country and appeared to usher in a revolution at the highest court—in the opposite direction of what happened. It looked as though President Obama would have an opportunity to replace the conservative stalwart with a liberal and change the 5–4 conservative-liberal balance to a 5–4 liberal-majority bench. Liberal expectations soared. It had been nearly a half century since liberals held a majority. When Chief Justice Earl Warren retired in 1969, President Richard Nixon replaced him with Warren Burger, and set the Court on a new course. Of the total sixteen appointments presidents made since that time, twelve were Republican, four Democrat. Some GOP appointees, such as Harry Blackmun and David Souter, became liberal votes, but, overall, the bench under Chief Justice Burger (1969–1986) and Chief Justice Rehnquist (1986–2005) was conservative. Roberts took the helm of a Court that, with the addition of Samuel Alito for Sandra Day O’Connor, was moving even more to the right.27

Now, because of Scalia’s sudden death, it seemed that pattern would be reversed, and that John Roberts would become the first chief justice in decades without an ideological majority. This would disrupt the trajectory of Roberts, a first-in-his-class achiever who had enjoyed superb timing as he rose in the legal profession and became the youngest chief justice in two centuries. Ever since he had been a law student in the late 1970s, the Court had been tilting conservative. But liberals appeared on the cusp of a revolution in spring 2016.

Senate Majority Leader Mitch McConnell threw a wrench into all that. McConnell, a Republican, was just beginning a vacation in the U.S. Virgin Islands when he got early word of Scalia’s death, through the Federalist Society’s Leonard Leo, a personal friend of Scalia’s. When Roberts made the news of Scalia’s death public, late on February 13, McConnell was ready with his own public statement, issued at an overnight stop on Saint Thomas as he made his way to Saint John. “This vacancy should not be filled until we have a new president,” McConnell declared, referring to the upcoming November 2016 election and the January 20, 2017, inauguration.

McConnell’s action, taken as the Senate was in recess and without consultation with colleagues, seemed audacious, even in bad taste on the day of Scalia’s death. “Later in the week,” McConnell recounted, “a couple of my Republican colleagues reached out to me. They were a bit skittish about my unilateral decision. In the end, however, almost all of my colleagues supported the decision I had made in St. Thomas.” The ploy worked for McConnell. Senate Republicans blocked all action on Obama’s choice of appeals court judge Garland for elevation, and the vacancy was waiting for the new president.28

The tall, square-jawed Gorsuch, distinguished by a full head of gray hair and Ivy League credentials, was perfect for a new president drawn to central casting choices. Three days after McGahn’s January 27 call alerting him to the president’s choice, Gorsuch heard from Trump himself. The president said he intended to make the announcement the very next day, on January 31. The plan had been for a rollout later in the week. But Trump wanted it scheduled immediately. That caused a mad rush to Washington for the nominee, along with quick White House plans for an East Room unveiling. Trump’s team managed to prevent any leak to the news media of the president’s choice and even encouraged reporters to track other possible nominees, to the point that Gorsuch’s own father-in-law, watching television from his home in England, where the nominee’s wife of some twenty years, Louise Burleston Gorsuch, had been born, was convinced someone else would be tapped based on news reports that a different U.S. appellate judge was driving toward Washington for the honor. “He had seen all the reporting,” Gorsuch later recounted in one of his books, “and he was sure that a friend of mine was about to get the nod. Louise replied that she was pretty sure I was the pick. . . . My father-in-law wasn’t even convinced when Louise told him that we had slipped through the White House kitchen entrance and were now in the Lincoln Bedroom.”29

As Trump aides rushed to prepare for the introduction of the Supreme Court nominee, the president had another agenda item on the evening of January 30. He fired Acting Attorney General Sally Yates. He attributed the action to her failure to defend his Muslim-country travel ban. Trump called Yates “weak on borders and very weak on illegal immigration.” But he also was aware of her warning to McGahn about Michael Flynn and Flynn’s apparent lies about his interactions with the Russian ambassador. After Trump fired Yates, Dana Boente, U.S. attorney for the Eastern District of Virginia, was quickly sworn in as deputy attorney general, and Boente, positioned as the acting attorney general, immediately rescinded a memorandum Yates had issued the same day refusing to defend the travel ban. Boente said that the Justice Department would defend the measure as lawful.30

The series of unusual successions flowed from the fact that Trump’s designated attorney general, Jeff Sessions, was still awaiting Senate confirmation. Senators were stalled on Sessions, largely because of his dealings with Russian ambassador Kislyak. Sessions, who had been a sitting senator from Alabama and one of Trump’s earliest campaign supporters, was eventually confirmed on February 8 by a vote of 52–47.31

The morning after Yates’s firing, Trump prepared for the Gorsuch ceremony. When he revealed his choice on January 31 to an East Room audience, the president asked, “So was that a surprise? Was it?”32 He had enjoyed throwing the press off the trail. Among those in attendance for the televised event was Maureen McCarthy Scalia, the wife of the late justice. During the presidential campaign, Maureen, who sometimes described herself as more conservative than her husband, had supported Trump with a large yard sign at her McLean, Virginia, home. (Trump appointed Scalia’s eldest son, Eugene, secretary of labor in 2019.)33

Gorsuch brought experience, academic credentials, and, being only forty-nine, youth. He had a commanding presence and a broad smile. His self-assurance was manifest. He also had well-connected backers, including the Colorado billionaire Philip Anschutz, whose properties covered the energy industry, telecommunications, real estate, conservative media, and sports and entertainment. The New York Times reported that Gorsuch was a “semiregular speaker” at Anschutz’s annual dove-hunting excursions “for the wealthy and politically prominent,” and that Anschutz in 2006 had lobbied the George W. Bush administration for Gorsuch’s first appointment to the bench, on the Denver-based U.S. Court of Appeals for the Tenth Circuit.34

Gorsuch, whose mother served in the Reagan administration as head of the Environmental Protection Agency, split his teen years between Colorado and the Maryland suburbs. While in the East, he attended Georgetown Preparatory School, the same Jesuit institution that had drawn his future colleague Brett Kavanaugh. Gorsuch then attended Columbia University and Harvard Law School. At Harvard he became part of a new and powerful cohort, young lawyers who were not just conservative but nurtured by the Federalist Society.

Earlier Supreme Court candidates, including John Roberts, had been vetted by the Federalist Society, but Gorsuch, who entered law school only after the society had penetrated campuses, was the first GOP appointee to have been steeped fully in its culture. By the mid-1990s, the organization had developed an entrenched network, playing a major role in judicial selection and helping to screen candidates for top GOP administration slots. After serving as a law clerk to Justice Byron R. White, a fellow Coloradan, and simultaneously for Justice Anthony Kennedy, Gorsuch worked as a top aide in the Justice Department during the Bush administration, for fourteen months, before his Tenth Circuit appointment in 2006.35 Over his nearly eleven years on the appellate court, Gorsuch espoused the “originalist” approach, reading the Constitution in terms of its eighteenth-century understanding, a practice widely associated with Scalia and tracing years earlier to Robert Bork, a Yale law professor and U.S. appellate court judge whose own 1987 Supreme Court nomination was defeated in a historic Senate battle. Gorsuch had gone fly-fishing with Scalia in 2014 on the Colorado River and had kept an inscribed photograph from the outing.36

Gorsuch’s nomination appeared to reinforce Trump’s vow to appoint justices who would reverse Roe v. Wade, as Gorsuch’s record suggested opposition to abortion rights. In his book The Future of Assisted Suicide and Euthanasia, published in 2006 by Princeton University Press, Gorsuch argued against such practices and emphasized the “inviolability” of human life.37

While Trump was screening candidates for the Scalia vacancy, the Federalist Society’s Leonard Leo played a significant role, channeling information between the president’s team and various judicial candidates, including Gorsuch. Don McGahn would later observe that critics of the Federalist Society “frequently claim the president has outsourced his selection of judges. That is completely false. I’ve been a member of the Federalist Society since law school, still am, so frankly it seems like it’s been in-sourced.” A relentless speaker who rarely paused for breath before an audience, McGahn repeated the “in-sourcing” quip frequently, at least once adding, “Most of the lawyers in my [White House counsel] office were members. . . . Candidly, we’re inside the castle.”38

In 2013, Federalist Society leaders had chosen Gorsuch to deliver a special lecture at the group’s lavish annual dinner. A culminating event at the society’s yearly conference, the lecture was named for Barbara Olson, the conservative lawyer and TV commentator killed in the terrorist hijackings on September 11, 2001, when her flight from Dulles was plunged into the Pentagon. The wife of Theodore Olson, U.S. solicitor general in the George W. Bush administration, Barbara had made a frantic final call from the plane to her husband’s office that September 11 morning.39

Earlier speakers chosen for the Olson lecture included Justice Scalia, in 2004; Chief Justice Roberts, in 2007; Attorney General Michael Mukasey, in 2011; and technology titan Peter Thiel, in 2012. Gorsuch’s 2013 speech was standard fare. He took aim at public cynicism, spoke of the success of the rule of law, and presented himself unpretentiously. “Ours is a judiciary of honest black polyester,” he said, uttering another line that he would repeat often, including during his confirmation hearings.40

Gorsuch’s appellate court record of skepticism for federal regulators was an important consideration for some of Trump’s vetters. Gorsuch believed that courts had given agencies excessive latitude over such issues as the environment, public health, and safety. Curtailing the “administrative state,” as it was sometimes called, was a priority of White House counsel McGahn, who, beginning in May 2016, had a strong hand in creating Trump’s list of possible Supreme Court candidates. The presentation of a public Supreme Court list itself was unconventional. Presidential candidates never touted such lists, but for Trump it was a way to try to persuade establishment Republicans that he was not the wild man they observed. Leaders from the Federalist Society and the Heritage Foundation, the latter founded in 1973, helped fill out the list and talked it up among their constituencies. The idea of the list developed in McGahn’s D.C. office in March 2016, when the future White House counsel worked at the Jones Day law firm and was Trump’s campaign lawyer. McGahn arranged a lunch to bring together such early Trump backers as Senator Jeff Sessions with the Federalist Society’s Leonard Leo and other conservative stalwarts. As author David Enrich recounted in his chronicle of the relationship between Jones Day and the Trump administration, a preapproved list of possible judicial nominees went a long way “to assuage conservatives’ concerns about a guy who had previously supported abortion rights.”41

McGahn was aware of Judge Gorsuch’s record of rejecting broad regulatory actions over labor and the environment. An August 2016 opinion particularly caught McGahn’s attention, one month before Gorsuch was formally added to the Trump Supreme Court list. In the case, Gutierrez-Brizuela v.Lynch, Gorsuch argued that judges had run too far with Supreme Court precedent requiring deference to agency interpretations of the statutes that governed them. Past cases, Gorsuch asserted, had allowed “executive bureaucracies to swallow huge amounts of core judicial and legislative power and concentrate federal power in a way that seems more than a little difficult to square with the Constitution of the framers’ design. Maybe the time has come to face the behemoth.” Gorsuch chastised judges for validating what he believed were excessive agency actions.42

McGahn also knew that Gorsuch perhaps had an aversion to big government dating from his mother’s role as EPA administrator. A lawyer by the age of twenty-two, Anne Gorsuch Burford wrote about her tumultuous 1981–1983 EPA tenure in Are You Tough Enough?, a take-no-prisoners memoir that captures the personal style of its author, who news reporters had characterized as a flamboyant figure clad in a fur coat and waving a cigarette between her fingers.43 She worked to roll back federal regulations and to cut money for “Superfund” hazardous-waste cleanup, her actions generating a battle with congressional investigators and even fellow Republicans, to whom she became a liability. According to her memoir, which she billed as “an insider’s view of Washington’s power politics,” White House officials failed to back her on their own agenda. She targeted “the unholy trinity of Justice Department lawyers and White House counsel” who set her up for a doomed fight over documents and executive privilege. (Coincidentally, these men were among those who mentored young John Roberts when he was in the Reagan administration, and they included Theodore Olson, who later became U.S. solicitor general and was married to Barbara Olson.)

Congressional committees subpoenaed documents from Anne Gorsuch related to the hazardous-waste cleanup program. Her refusal to release the documents turned into a pivotal fight over the reach of executive privilege. Administration lawyers advised her to withhold the materials. She later wrote that she tried to resist the lawyers’ plan and felt she was being used. Eventually she was held in contempt of Congress. She became the first cabinet-level official ever cited for contempt of Congress, as she adhered to Reagan’s assertion of executive privilege. Administration lawyers had argued that production of the documents would reveal sensitive information related to the EPA’s enforcement strategy. But in dispute was the basic effectiveness of the EPA’s enforcement of hazardous-waste law.

This was the kind of interbranch battle that typically was worked out through negotiation, but this time both sides dug in. The New York Times quoted Anne Gorsuch from a news conference after the contempt vote in December 1982 as saying, “What happened tonight, if pursued to its conclusion, wouldn’t do anything. It would not produce the documents, it would not decide the issue of separation of powers. It would only send me to jail for a much-needed rest.”44 Two months later, the divorced Gorsuch remarried, to Robert Burford, a rancher who was director of the Bureau of Land Management under Reagan. Controversy over her refusal to produce the documents and complaints of mismanagement intensified, and in March 1983, she resigned under pressure from the White House. She believed that she had been betrayed by the administration and wronged by the news media. Her son Neil, then a student at Georgetown Preparatory School, witnessed the personal pressure. “Neil knew from the beginning the seriousness of my problems,” she later wrote.45

Anne Burford taught her son a lesson about the ways of Washington: you’re on your own. As she wrote in her memoir, “When congressional criticism about the EPA began to touch the presidency, Mr. Reagan solved his problem by jettisoning me and my people.” She recounted that Neil, who was fifteen when she was pushed out, said, “You should never have resigned. You didn’t do anything wrong. You only did what the President ordered. Why are you quitting? You raised me not to be a quitter. Why are you a quitter?” Wrote Burford, “He was really upset.”46

Neil Gorsuch, in one of his own books, A Republic, If You Can Keep It, concerning federal governmental power, referred to his mother’s experience at the EPA but said little beyond that she was its first female administrator. He focused instead on her work in Colorado, as the first female lawyer in the Denver district attorney’s office and as a state legislator. In the early 1960s, she became the youngest woman admitted to the Colorado bar.47 “Her idea of daycare often meant me tagging along,” Gorsuch wrote. Of his father, David Gorsuch, he wrote that he served in the U.S. Army, became a lawyer, and enjoyed outdoor activities. The young Neil similarly loved to camp and fish and, even after becoming a justice, sometimes rode his bike into work at the Supreme Court from his home in suburban Maryland.48

White House counsel McGahn was frank about his attraction to Neil Gorsuch’s antiregulation agenda. “Unlike Justice Gorsuch, my mother was not the head of the EPA,” he told a law school audience, adding that nonetheless, “I’ve always had an aversion to concentrated power.”49 The antiregulatory mantra was penetrating the federal judiciary, too. Gorsuch was just one of many Trump appointees ready to reinterpret agency power. And through all the Trump-inspired havoc and distractions, the machinery of judicial selection never stopped churning.

Trump’s glee over the Gorsuch nomination was temporarily deflated a few days after the announcement when Gorsuch, as was the custom for nominees, walked the Senate corridors for preliminary “courtesy visits.” Connecticut Democratic senator Richard Blumenthal, who met with the nominee, told reporters that Gorsuch had expressed dismay at Trump’s attacks on federal judges, particularly related to the Muslim-country travel ban. The Blumenthal-Gorsuch meeting occurred around the time of Trump’s tirade against Seattle judge Robart’s nationwide injunction against the first travel ban. Blumenthal told reporters that Judge Gorsuch described Trump’s comments as “demoralizing” and “disheartening.” Trump immediately lashed out at Blumenthal, calling the senator a liar. But a White House aide who had accompanied Judge Gorsuch to the meetings confirmed the comments.50

Trump threatened to pull the nomination, according to a story in the Washington Post months later. He believed that Gorsuch had failed to show him sufficient gratitude. The Post reported that Trump criticized Gorsuch in a meeting with Senate Majority Leader Mitch McConnell and then–House Speaker Paul Ryan and had declared: “He’s probably going to end up being a liberal like the rest of them. You never know with these guys.” The Post revealed that Gorsuch had written a note to Trump on March 2, about three weeks after his remarks to Blumenthal, thanking the president for the nomination. Referring to Trump’s speech at a joint session of Congress, Gorsuch wrote, “Your address to Congress was magnificent. And you were so kind to recognize Mrs. Scalia, remember the justice, and mention me. My teenage daughters were cheering the TV!” He added, “The team you have assembled to assist me in the Senate is remarkable and inspiring. I see daily their love of country and our Constitution, and know it is a tribute to you and your leadership for policy is always about personnel. Congratulations again on such a great start.”51

I learned later that Trump never contacted Gorsuch directly, although the nominee of course heard through intermediaries about the criticism. Gorsuch was not going to walk back remarks that he believed reflected judicial independence. Trump wanted constant loyalty and genuflection. It was a rare Trump appointee or executive branch associate who managed to enter his world and avoid some personal compromise. Trump could test even the most hard-bitten veterans of politics and destroy reputations.

For his Senate Judiciary Committee hearings, Gorsuch told Senate advisers that he preferred a plain wooden desk over the customary cloth-draped table that nominees before him had used. He wanted to project a humble image. “Putting on a robe reminds us judges that it’s time to lose our egos and open our minds,” he said as he testified, referring again to “honest black polyester.”52

Held in late March, the hearings overall were uneventful. Gorsuch said he would rule based on law and Supreme Court precedent. When the subject of Roe v. Wade came up, Senator Lindsey Graham asked Gorsuch if Trump had asked him in his interview to “overrule” the decision. “No, Senator,” Gorsuch said. Graham followed up, “What would you have done if he had asked?” Responded Gorsuch: “Senator, I would have walked out the door. It is not what judges do. They do not do it at that end of Pennsylvania Avenue, and they should not do it at this end either, respectfully.”

No doubt Trump would never have asked that directly. Trump had already made clear where he stood on the topic.

As Gorsuch was testifying, the Supreme Court across the street handed down a ruling that put him on the spot. Endrew F. v. Douglas County School District centered on public school services for children with disabilities. The dispute had been brought by parents of an autistic child who believed that their Colorado school district had failed to sufficiently provide educational services for their son under a law that dictated that schools receiving federal funds provide “free, appropriate education.” In Thompson R2-J School District v. Luke P., a similar Tenth Circuit case from Colorado involving an autistic boy, Gorsuch had narrowly interpreted what was required under the Individuals with Disabilities Education Act (IDEA). Rejecting arguments from the boy’s family, he wrote that the law protecting disabled students compelled schools to provide benefits “merely . . . ‘more than de minimis’”—that is, minimally. “The Act does not require that States do whatever is necessary to ensure that all students achieve a particular standardized level of ability and knowledge,” he wrote. “Rather, it much more modestly calls for the creation of individualized programs reasonably calculated to enable the student to make some progress towards the goals within that program.”53

The Supreme Court determined in its case that the IDEA standard was “markedly more demanding,” and that the law dictated greater benefits for students. “When all is said and done,” Chief Justice Roberts wrote in the decision, issued as Gorsuch appeared before senators, “a student offered an educational program providing ‘merely more than de minimis’ progress from year to year can hardly be said to have been offered an education at all.”54

Illinois Democratic senator Dick Durbin pounded Gorsuch on his record related to education issues, particularly in the context of the new Supreme Court case. He cited a National Education Association report that detailed the nominee’s decisions against students with disabilities and went on to observe that the high court had just rejected Gorsuch’s view of the Individuals with Disabilities Education Act. “It is a powerful decision,” Durbin declared of the new
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an institution sinking gradually into crisis." — WASHINGTON POST

N I N E
B L A CK
R O B E S

INSIDE THE SUPREME COURT'S DRIVE TO
THE RIGHT AND ITS HISTORIC CONSEQUENCES

JOAN BISKUPIC

SENIOR SUPREME COURT ANALYST FOR CNN

‘ "" .‘ " 0" 1!’ Y “‘ 0
"’ ""n‘oe‘;‘ K "'0:% ,o:% 0 i

g %
0 g ¢ ,.0.041‘ ¢
0 ,‘go,:,‘o.o:,omm'o,o,o@m O XORK ’o‘
5 000 wm s o
RGNS
RO R
e XX
Y 0"0‘0‘0‘" RN
omm‘" m’o‘o‘:‘:’:“‘o’o‘ O
m oo .w.o.u monnou,o.o,o.o.o.o,o,o,‘
VaV

A'A'A'AVAVA %
9.9, GgVéVAeAeAVA'AVAVA'A'A
A

u,o 0 o’o’« ‘

l Ty p—
A '0'0'0"’0""“"%%‘" o

oy o

)
W
Ko
N o‘o‘o‘m‘u
NN
‘um‘ 0 '
NN

'A'A'AVA'A'A OO0
AVAVAVAVA‘A'A'A'A""'A

X0
AR
(X o,,w,o X n"

SV DO
.0.0.0 0‘0 0‘0‘ 0‘0‘1.0‘0’0‘0 0‘0 0 W.O ) %0.0.0%?3”.

' 8
’o‘mu

N

s s“ q‘
X w}N m-v,mmm‘,‘mumnm .
N Wo“ RO

N X0
RO
)
=]
—

W
X0
nm,o,o.o."

Sy
\NM






OEBPS/images/Titlepage.jpg
Nine Black Robes

Inside the Supreme Court’s Drive to the Right and

Its Historic Consequences

JOAN BISKUPIC

s

WILLIAM MORROW
An Imprint of HarperCollinsPublishers





