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Introduction

The chapters of this book are adaptations of speeches I delivered over a period of eighteen years, from 2007 to 2025, and both the selection of topics addressed and the contents of the speeches reflect the occasions on which they were given. They were not composed with the idea that they would eventually be woven together into a book. Nevertheless, the perceptive editor of this book, Thomas Spence, discerned in this eclectic material five major themes, and the chapters are organized accordingly.

Originalism and textualism

Part I concerns the way in which a Supreme Court justice or a judge on another federal court should interpret the law. For several decades now, this has been a topic of hot debate among jurists, academics, and others interested in the work of the federal courts. While much commentary on this question has been written from an academic perspective, my own thinking reflects thirty-five years of hands-on experience as a sitting member of the federal judiciary.

In the first chapter, “Originalist Judging,” I discuss the theory, which I embrace, that the Constitution should be interpreted to mean what its words were understood to signify when adopted. I describe myself as a “working judicial originalist” and warn against various wrong turns that originalist judges should avoid.

The next chapter, “Textualism,” deals with a related question: how statutes should be interpreted. I count myself as a “textualist,” which means that, in my view, statutes should be interpreted to have the meaning their words convey in context. If textualism has a founding father, his name is Antonin Scalia, and in this chapter, I set out my understanding of his thinking on this important subject.

The final chapter in this part of the book—“Originalism, Common Good Constitutionalism, and the Catholic Intellectual Tradition”—discusses the relationship between originalism and a rival theory that has recently gained ground among social conservatives, namely, that constitutional interpretation should be informed by the classical natural law tradition.

The role of judges

The second part of the book is closely related to the first, but instead of directly addressing theories of interpretation, it considers different perspectives on the craft of judging. “Let Judges Be Judges” discusses a variety of judicial roles that have been suggested over the years and asks whether it is still possible to identify a distinctive judicial role that was shaped by tradition and practical experience.

“Learned Hand and the Judicial Role” discusses the work and thinking of one of the most esteemed judges of the twentieth century. His views on judicial craftsmanship and the relationship between judging and popular opinion are especially worth consideration.

“Burkean Constitutionalism” explores insights that originalist judges can find in the thinking of a foundational figure in the development of Anglo-American conservatism. Because many originalists are also political conservatives and because Burke was famously opposed to abstract theorizing, the intersection of originalist theory and his thought is an intriguing subject.

“The Globalization of Judicial Review” recounts how the practice that Americans customarily call “judicial review”—review by unelected judges of the constitutionality of laws and actions taken by government officials—was transformed after World War II from a distinctively American phenomenon with little influence abroad into a feature of diverse constitutional systems around the world. It raises the question whether our often-contentious experience with that doctrine will also spread.

“The Supreme Court’s Emergency Docket” discusses an issue that had already received considerable attention in 2021 when the speech in question was given and that has become even more important and controversial since then. In a postscript to what I said on the subject four years ago, I briefly summarize recent developments.

Finally, “Baseball’s Lessons for Law and Life” turns to my favorite sport and explores the similarities and differences between umpiring a baseball game and deciding court cases.

Religious liberty

A Harvard Law School professor once wrote that freedom of religion has been a “pet issue” for me since my days on the United States Court of Appeals for the Third Circuit (from 1990 to 2006),1 and I take that as a compliment. I have welcomed the opportunity to author many opinions on religious liberty and to speak on the subject because religious liberty is critically important for our society. As explained in my chapter on the thinking of Pope John Paul II, religious freedom is a central component of the dignity to which every human being is entitled, and it is also essential for the well-being of our society. Throughout history, nations have been plagued by strife between members of different religious groups, yet in the United States, one of the most religiously diverse countries the world has ever seen, people of all faiths have been able to live and work together with a remarkable degree of success. As discussed in “Religious Liberty and the American Republic,” our foresighted Founders laid the foundation for this achievement by creating a new type of republican government, one that is friendly to religion and asks only that all Americans, regardless of their deeply held beliefs, comport themselves as good citizens.

Recently, however, religious intolerance has grown. People attending religious services have been attacked and killed, and many houses of worship have been vandalized. Especially alarming is the reemergence and spread of anti-Semitism. No one could have foreseen these developments a generation ago, but as President Reagan once said, “Freedom is a fragile thing, and it’s never more than one generation away from extinction.”2 If the United States is to remain a place where people of all faiths can live together in peace, Americans must fight to preserve freedom of religion and conscience.

Threats to the Constitution

The fourth theme concerns threats to our constitutional system. “Cracks in the Constitution,” which is based on a talk I gave in 2017, notes several ways in which that system has been damaged. One is a profound alteration of the Constitution’s allocation of power among the three branches of the federal government. Under that scheme, the power to make law is conferred on Congress, the authority and the responsibility to enforce the laws are assigned to the executive branch headed by the president, and the power to interpret the laws and apply them in concrete cases is given to the Supreme Court and the other federal courts Congress establishes.

Over the course of the twentieth century, this structure was steadily changed. Congress ceded large swaths of lawmaking power to the executive branch, and since the Second World War, the Supreme Court and the other federal courts have claimed a much more prominent role.

This alteration should concern the American people. Under the Constitution, only Congress is given the power to make law because it is the branch most directly answerable to the people. The officers who staff the vast federal departments and agencies are not answerable in the same way, and the relationship between the people and unelected judges who serve for life is even more remote. Government by bureaucrats and judges is not government of the people, by the people, and for the people.

A second threat is the growth of bitter factionalism. The United States is a multiracial and multiethnic society, and throughout history, such societies have frequently pulled apart and have sometimes descended into violence. If our country is to flourish, it is essential that every person, regardless of race or ancestry, be treated as a unique individual, not simply as a member of a racial or ethnic group that jostles for advantage with other groups.

Unfortunately, our country, in recent decades, has increasingly forgotten this critical necessity, and part of the blame must be borne by the Supreme Court. For far too long, prominent Supreme Court decisions taught that discrimination based on race or ethnicity is proper if it serves supposedly beneficent purposes. We finally corrected that mistake in 2023,3 but in the interim, much damage was done.

The final “crack” in our constitutional system concerns the decline in popular support for freedom of speech, which is essential for democratic self-government and the advancement of human knowledge. This trend is alarming. As Learned Hand once said, “Liberty lies in the hearts of men and women; when it dies there, no constitution, no law, no court can even do much to help it.”4

My “Cracks in the Constitution” speech was delivered in 2017, and subsequent events highlighted some of the problems I had identified. In “The Pandemic ‘Stress Test’ for Constitutional Rights,” a speech delivered in 2021, I noted that the trauma of the pandemic had led to unprecedented restrictions on freedom of speech and religion and the abdication of responsibility by legislative bodies that sat back while executive officers at the federal, state, and local levels implemented policies with profound economic and social effects.

The American experience

The final theme in this book, what is loosely called “the American experience,” is not strictly about the Constitution or our laws, but there is nevertheless a connection. Our constitutional system was not a scheme concocted by abstract thinkers and imposed on the American people. Instead, the Constitution was a natural outgrowth of the society it was framed to govern, and since its adoption more than two centuries ago, it has continued to shape our identity as Americans.

The last part of the book discusses some of the defining features of that identity—among other things, our deep dedication to individual rights, equal opportunity for all, harmonious diversity, a measured respect for the past, and an optimistic can-do spirit.

The title of this book, So Ordered, is a phrase that typically appears at the end of judgments issued by the Supreme Court, but here it is used in a different sense. Although the chapters of this book were not composed with the expectation that they would ever be united in a single volume, those chapters, taken together, express a view about how our constitutional system should operate and serve the society it has cultivated.

Our constitutional system has endured for more than two centuries, but its preservation is not guaranteed. Today, as at other critical times in our nation’s history, it is an open question whether a constitutional system and culture that are “so ordered” can continue to flourish. This book represents my own modest thoughts on that subject during my years on the Supreme Court.
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I

Originalism and Textualism







Chapter 1

Originalist Judgingi


How should a judge go about interpreting the Constitution? That is an important and hotly disputed question with serious real-world implications. The theory to which I subscribe is originalism, that is, the theory that constitutional provisions should be understood to mean what the public would have taken them to mean when they were adopted. Since the groundwork for this theory was laid in the 1980s, the originalist scholars who have explained and refined it have explored the original public meaning of long-neglected constitutional provisions. But what does originalism mean for a member of the judiciary who is called upon to decide cases that involve the interpretation of the Constitution?

Some years ago, when I was speaking to a group of eager young originalists, I was asked whether I considered myself a true adherent to their creed. I said I certainly did, adding, as I recall, that I thought of myself as a “practical” originalist. The term practical originalist had not previously occurred to me, and on reflection, I think a better alternative might be “working judicial originalist”—that is, a judge who strives to achieve originalist aims while working within the framework of our judicial system. That is something of a mouthful. What does it mean?

I think that the best way to get my point across is by process of elimination. I want to envision an originalist judge driving down a highway. Along the way, the judge sees seven off-ramps. Six of these, in my view, are wrong turns, and the seventh presents an originalist judge with an important choice.

The birth of originalism

Before identifying these seven turning points, however, I think it is helpful to recall the circumstances under which originalism was born. And this requires us to go back to the theory of constitutional interpretation that was ascendant from the late 1930s, when major New Deal legislation was challenged, until the middle of the 1950s. During that era, the dominant view was that the federal courts should rarely override the decisions of elected public officials. To do otherwise, it was thought, would be inconsistent with our nation’s fundamental commitment to democracy.

From the perspective of New Dealers and their successors, this stance had two advantages. It furthered their policy objectives, and it was consistent with the philosophy of legal realism, which held that there is no sharp distinction between legal interpretation and public policy. For these reasons, it was thought that it would be better to get conservative federal courts out of the business of sub-rosa policymaking and transfer that responsibility to experts.

Beginning in the 1950s, and especially in the 1960s, this harmony between policy and theory was disturbed when the focus of Supreme Court litigation shifted from economic regulation to the protection of non-economic rights. Some important jurists, most notably Justice Felix Frankfurter and Judge Learned Hand, saw no justification for any fundamental change in the role that the federal courts had assumed during the New Deal. But a majority of the Supreme Court, led by Chief Justice Earl Warren and powerfully influenced by Justice William J. Brennan Jr., disagreed. They believed that the protection of non-economic rights called for a more active judicial role.

That is the course the Supreme Court increasingly took, but it never fully articulated a theory of constitutional interpretation that could explain its disparate treatment of claims involving economic and non-economic rights. The most influential justices were practical men, not theorists. They were confident that they could see the arc of history and that they were simply guiding the country down the road to a better future.

As a result of this approach, approval of the Court’s decisions was heavily dependent on acceptance of the Court’s vision of progress. But by the end of the 1960s, popular opinion had turned sharply against the results that were attributed to some of the Court’s leading decisions, most notably those that were seen as hampering law enforcement.

Critics who wanted to change the direction of the Court’s work sought to articulate a theory of interpretation that would explain where the Court had gone wrong. Eventually, originalism would provide that explanation, but that came later. As Professors Steven Calabresi and Gary Lawson recount in their excellent book The Meese Revolution, no scholar at that time had provided a full exposition of the theory or its intellectual grounding. Indeed, Professors Calabresi and Lawson write that, as of 1983, there were “perhaps six full-time tenure track law professors anywhere in the country doing significant work that could fairly be described as primarily originalist” or as based on a serious attempt to interpret the Constitution.1

So with originalism still unborn, critics of late Warren Court and early Burger Court decisions turned to rhetoric taken from the Frankfurtian theory of judicial deference to the judgments of political actors. They charged that the justices responsible for the decisions in question were “activists,” had not exercised proper “judicial restraint,” and had rendered “results-oriented” decisions.

This rhetoric was prevalent when originalism was struggling to get a foothold, and it held a certain attraction for originalists. After all, originalists often objected to the same decisions that had been criticized as activist and unrestrained, and non-originalist decisions may accurately be criticized using the terminology of the Frankfurter school of deference. If a decision is based not on the original meaning of a constitutional provision but on the desire to reach a certain result, an originalist may properly criticize the decision as “results-oriented.” Similarly, when a decision strays from original meaning, it may be criticized as not exercising proper “restraint.”

This is the atmosphere in which originalism arose, and it is important for present purposes to recall three circumstances that attended the theory’s birth. First, the theory’s rise was spurred by opposition to the results produced by certain judicial decisions. I sometimes think that young originalists believe that the theory grew out of a seminar attended by philosophers who took no notice of current events. That is a false picture.

Second, early originalists were beleaguered. The theory was ridiculed as intellectually indefensible, and originalists were derided as either stupid or disingenuous.

Third, as I mentioned, originalists sometimes made use of rhetoric that originated with a theory of constitutional interpretation quite different from their own. The Frankfurter theory is one of restraint and leads to a form of judicial minimalism. Originalism, on the other hand, sometimes calls for bold action.

With this background in mind, I am ready to discuss the seven turning points to which I earlier referred.

1. Insecure originalism

The first off-ramp is for what I will call “insecure originalism.” This syndrome is an outgrowth of the circumstances in which originalism developed. Even though originalism now has a strong intellectual foundation and has won important judicial respect, insecure originalists remain in what Professor Adrian Vermeule has called a “defensive crouch,”2 haunted by the terminology borrowed from the Frankfurter school. Wary of being charged with “results-oriented” decision-making, they are allergic to any discussion of the value of the results that their decisions produce. And that is a mistake.

Of course, neither originalism nor any other neutral theory will produce a socially desirable result in every case. But unless originalism is widely viewed as generally producing good results, it is hard to see how it will be able to survive as anything other than a minor academic curiosity.

Astute originalist scholars have grasped this point. In Originalism and the Good Constitution, for example, Professors John McGinnis and Michael Rappaport argue that originalism is the theory of interpretation most able to produce desirable results because it best captures the will of the supermajorities who ratified the text of the Constitution and were better able than later, unelected judges to gauge what serves the public good.3

Professor Joel Alicea has offered another cogent defense.4 There may be others. But insecure originalists fear saying anything about the desirability of originalist results. And we have already seen how a yearning for something more has given rise to the “common good constitutionalism” championed by Professor Vermeule.5

Not only are insecure originalists uncomfortable with any defense of originalism’s results, but their insecurity may also lead them to worry that they are subconsciously engaging in “results-oriented” decision-making and “judicial activism” in the service of their own policy preferences. As a result, they may actually welcome occasions when their originalist analysis leads to results they dislike. When that occurs, they experience a gratifying frisson, a brief catharsis in which their anxiety about having unconsciously succumbed to the temptation of results-oriented decision-making is released.

Twenty-first-century originalists should shed this insecure mindset. When originalist analysis seems at first to lead to a result that makes no sense, sound originalist judges should go back and check their work. In Oliver Twist, when Mr. Bumble is told that the law presumes something absurd, he responds that if that is the law, then “the law is a ass—a idiot.”

When the law unambiguously produces an asinine or idiotic result, a conscientious judge has no choice but to do what the law says. But we do not have an asinine or idiotic Constitution. So an originalist judge should not cavalierly or happily embrace results that defy common sense.

Originalist judges should also be on guard against subconsciously setting a higher bar for legal arguments that yield outcomes they find desirable as a policy matter. Again, we must follow the law wherever it leads. But to think that doing so requires a thumb on the scale against appealing outcomes is to presume that the Constitution tilts toward bad outcomes. It does not.

2. Show-it-to-me-in-black-and-white originalism

This brings us to a second wrong turn that is also rooted in the anxieties of originalism’s youth. This mistake is what I will call “show-it-to-me-in-black-and-white originalism.” And it entails exactly what its name suggests.

An originalist judge must always start with the text of the Constitution, and it is important to be extraordinarily wary about going beyond the original meaning of the text. But there are times when an important originalist principle is not set out explicitly but instead emerges from the very structure of the Constitution.

One example is the anti-commandeering principle that provided the basis for Justice Scalia’s opinion for the Court in Printz v. United States6 and my opinion in Murphy v. National Collegiate Athletic Association.7 No provision of the Constitution says in so many words that Congress may not compel a state official to carry out federal law enforcement responsibilities or force a state legislature to enact legislation. But that is an unmistakable inference from constitutional structure.

The same is true, I would say, about the presidential immunity we recognized in Trump v. United States8—an immunity, I should add, that applies to all presidents. In this context, too, the absence of explicit constitutional text is not decisive.

3. Icarian originalism

Continuing our trip, we now come upon a third exit sign, and this one is for what I will call “Icarian originalism,” after the boy in Greek mythology who flew too close to the sun. Icarus’s father, the inventor Daedalus, outfitted him with wax wings that allowed him to soar like a bird. Icarus got carried away with the thrill of flying. He ascended too high, the heat of the sun melted the wax on his wings, and he plunged to his death in the sea.

Icarian originalism likewise soars too high. It loses sight of what the text of constitutional provisions would have meant to ordinary people when those provisions were framed and adopted. Instead, it is too quick to read certain constitutional provisions to embody broad abstract principles and to justify results that would have astonished those who framed and ratified those provisions.

A prime example is provided by a scholarly brief filed in Obergefell v. Hodges, the 2015 decision holding that the Due Process Clause of the Fourteenth Amendment confers a right to legal recognition of a same-sex marriage.9 And before I talk about that brief, I need to make something clear so that my remarks are not misunderstood. In commenting on Obergefell, I am not suggesting that the decision in that case should be overruled. It is a precedent that is entitled to the respect provided by the doctrine of stare decisis. And as I wrote in my opinion for the Court in Dobbs v. Jackson Women’s Health Organization, nothing in Dobbs was meant to disturb that decision.10 With that clarification out of the way, let me turn back to the brief I mentioned.

As we all know, the Due Process Clause of the Fourteenth Amendment provides that no person may be deprived of “liberty” without due process of law. “Liberty” is a concept that has meant many different things to different people over the years. But for an originalist, the question presented in Obergefell was whether the term liberty in the Fourteenth Amendment was understood at the time of adoption to include the right to legal recognition of a same-sex marriage.

The answer to that question was unmistakable. Whatever one may think about same-sex marriage as a matter of morality or public policy, it is impossible to maintain that the general public or those responsible for the adoption of the Fourteenth Amendment in 1868 understood the Due Process Clause or the Equal Protection Clause to require the states to recognize such unions. In my dissent in Obergefell, I noted that in all of human history, no society had recognized same-sex marriage until the Netherlands did so in 2000.11 Even societies that did not share the Abrahamic religions’ moral objection to same-sex intimacy did not recognize same-sex marriage. So from an originalist perspective, Obergefell should have been an easy decision.

Nevertheless, the brief in question argued that the original meaning of the Fourteenth Amendment supported the right to same-sex marriage. Its reasoning went as follows: “The Fourteenth Amendment’s Equal Protection Clause establishes a broad assurance of equality…for all. It guarantees the same rights and same protection under the law for all men and women… , whether… gay or straight.”12 This means that states may not “deny to gay men or lesbians rights basic to ‘ordinary civic life in a free society.’”13 And that includes the right to marry.14

The brief argued that it was irrelevant whether the members of Congress who drafted the Fourteenth Amendment or the state legislators who voted for its ratification would have understood it to confer a right to same-sex marriage. And in support of this position, the brief cited a statement in a Scalia opinion to the effect that a nineteenth-century statute prohibiting the theft of goods, if still on the books today, would apply to the theft of microwave ovens even though none of the legislators responsible for the enactment of that statute could have anticipated that anything like a microwave would be invented and owned by members of the public.15

The brief’s invocation of this Scalia statement did not win Justice Scalia’s vote. He filed a strong dissent and relied squarely on what those responsible for the adoption of the Fourteenth Amendment would have thought about a constitutional right to same-sex marriage. He wrote, “When the Fourteenth Amendment was ratified in 1868, every State limited marriage to one man and one woman, and no one doubted the constitutionality of doing so. That resolves these cases.”16

Justice Scalia did not address his earlier comment about an old theft statute and microwave ovens, but I will hazard a response. Broadly worded constitutional provisions can be regarded as delegating a degree of authority to apply those provisions to new situations that could not be anticipated at the time of adoption. The key phrase there is “a degree of authority.” Identifying just how far this delegation of authority extends calls for the exercise of judgment. In the case of the old theft statute and a microwave, it is easy to imagine the legislators’ anticipating that new forms of personal property would come into use and would merit the same protection as older items. That seems to be an easy case. Other, real cases present harder problems.

Take, for example, Kyllo v. United States, decided in 2001.17 A police officer seated in a car on a public street aimed a thermal imaging device at a house to detect heat emanating from lamps used for growing marijuana. Was this a search within the scope of the Fourth Amendment?

Justice Scalia’s opinion for the Court held that it was indeed a search because the device allowed the police to intrude on the privacy of the interior of a home. In this situation, it was plausible to assume that those who drafted and ratified the Fourth Amendment delegated to future courts the authority to apply the amendment to new means of invading what the amendment was meant to protect. That was a judgment call, and Justice Scalia’s exercise of judgment was reasonable.

What this illustrates is that the application of established legal rules to new situations always requires a degree of judgment regarding the limits of the authority that the rule delegates. The problem with Icarian originalism is that it disregards such limits. Like Icarus, it flies too high, and, if it is adopted, originalism will be indistinguishable from its chief rivals. It will crash and sink from sight.

4. Archaeological originalism

This brings us to a fourth wrong turn, which I will call “archaeological originalism.” This variant is the polar opposite of Icarianism. While Icarian originalism climbs to the legal stratosphere, archaeological originalism burrows deep into the legal past in search of an artifact that will indisputably resolve a difficult issue. Think of an archaeologist digging through mountains of sand in search of something like the Rosetta Stone, an ancient carving that played a major role in the deciphering of Egyptian hieroglyphics, which had last been used 1,500 years before the stone was found.

Archaeological originalism is a mistake because finding the original public meaning of a constitutional provision is entirely different from deciphering hieroglyphics. Twenty-first-century English speakers can read our Constitution without difficulty. And what originalism seeks is original public meaning. I emphasize the word public because it is crucially important. The public meaning of a constitutional provision is a meaning that is widely understood. And if a constitutional passage had a widely understood meaning when it was adopted, it is unlikely that this meaning subsequently became so unknown that it could not be recovered without unearthing some buried legal artifact.

So why is archaeological originalism sometimes attractive? For advocates, it may seem to provide a way of circumventing the plain meaning of a constitutional text or established precedent. Take the case of Torres v. Madrid, decided in 2021.18 It involved a very unusual set of circumstances. Police officers shot a woman because, they claimed, she was trying to run them down with her car, but the bullets did not stop her. Instead, she escaped and drove on for seventy-five miles before stopping to seek medical treatment. The question was whether she had been “seized” within the meaning of the Fourth Amendment.

The ordinary meaning of the term seizure and prior precedent suggested the answer was no, because the officers had not succeeded in stopping Ms. Torres or even slowing her down. Nevertheless, Ms. Torres’s lawyers argued that she had been seized. And a key component of their argument was the decision in The Countess of Rutland’s Case, handed down by the English Star Chamber in 1605.19 In that case, a creditor wanted to have the countess put in a debtor’s prison. In that era, debtors seeking to escape civil arrest hid in their houses, which officers attempting to effect such arrests could not enter. In response to this tactic, the law held that an officer could carry out an arrest for debt by reaching through an open window or door and merely touching the debtor. The Countess of Rutland’s Case involved an extension of that rule. An officer approached the countess while she was sitting in a carriage, but instead of touching her with his hand, he touched her with a mace and said, “I arrest you, madam.” And the Star Chamber decision, as interpreted by Ms. Torres’s attorneys, was that this touching with a mace was sufficient to put the countess under arrest.

Ms. Torres’s counsel argued that this ancient rule about civil arrests for debt should be applied in the case at hand because touching the countess with an object held in an officer’s hand (that is, a mace) is comparable to what the police officers did (that is, touching their client with objects that emerged from guns held in the hands of the officers who fired the shots). This argument led Ms. Torres to victory. The Court’s opinion, which delved into dusty old case law, might be taken by some to be originalist, but it was really no such thing. Is it plausible that ordinary members of the public who read the Fourth Amendment in 1791 thought that the term seizure departed drastically from ordinary meaning and incorporated an extreme application of a rule that was developed centuries earlier to prevent debtors from escaping civil arrest? The question answers itself.

I will mention one further example of archaeological originalism, but I do so with some trepidation because it requires me to say that one of the founding fathers of originalism, Justice Scalia, misapplied the theory. But Justice Scalia himself never held back from saying what he thought, so here goes.

The case is United States v. Jones, which was decided in 2012,20 and I think it is especially important for present purposes because it illustrates why archaeological originalism is sometimes attractive to jurists. This originalist variant provides a way of avoiding the difficult judgment calls that are sometimes required when a constitutional provision must be applied to a situation that could not have been imagined when the provision was adopted.

In the Jones case, law enforcement officers who suspected Mr. Jones of drug trafficking placed a small GPS tracking device underneath his car and then remotely monitored its movements on public streets for twenty-eight days. By doing this, they discovered that he often visited a location that they knew to be a stash house, and this evidence was introduced against him at trial. The question that came to us was whether this use of the GPS device constituted an illegal search. And that was not an easy question.

On the one hand, what the officers did can be seen as the twenty-first-century equivalent of trailing a suspect using unmarked police cars or plainclothes officers on foot, which was definitely not a “search” under established precedent. People who walk or drive on public streets know or should know that they may be seen by pedestrians, motorists, and other onlookers and that these persons may testify to what they saw. There is no good reason why police officers should not be allowed to do the same thing, and therefore the Fourth Amendment allowed them to follow suspects on public streets as long as they wished and to make legal use of what they saw.

But, on the other hand, there are important differences between physically trailing a suspect and tracking him with a GPS device. Prolonged trailing consumes a lot of officer time, and avoiding detection eventually becomes difficult. A GPS tracking device, which is relatively inexpensive, is small and can easily be attached to the bottom of a car, where it is not likely to be inadvertently detected. And tracking the movements of a car on a computer screen is easy and does not require the same resources as following a suspect in another vehicle.

So, did the officers in Jones carry out an unreasonable search? Did their conduct run afoul of the original understanding of the Fourth Amendment? Needless to say, there were no GPS tracking devices in 1791, when the Fourth Amendment was adopted. Nor for that matter were there any motor vehicles. So where should originalists look for an answer to the question Jones presented? Should they search for cases in which a tiny constable somehow suspended himself under a horse-drawn carriage and rode around in that position for twenty-eight days, keeping notes of the carriage’s movements? Unsurprisingly, no such cases are to be found. But the Court dug up another historical artifact and used it to decide the case.

The Court’s find was the common-law tort of trespass to chattels. We are all familiar with the tort of trespass on real property, which occurs when a person sets foot on private property without authorization. But trespass to chattels is much less well known. That tort takes place when a person intentionally interferes with another person’s lawful possession of movable personal property. The Court reasoned that attaching the GPS device to the underside of Jones’s vehicle constituted such a tort and that it therefore fell within the scope of the Fourth Amendment.

In the Court’s very broad reading of trespass to chattels, merely placing an unwanted object on an item of personal property without causing any physical damage is tortious. At the time of the adoption of the Fourth Amendment, were such suits often brought either in Britain or in this country—for example, a suit for the placement of an unwanted letter on the seat of a carriage? If there were such cases, the Court did not cite them. And under modern tort law, suits for trespass to chattels generally require proof of damage.

If that were not so, you and I could sue whenever an unwanted flyer—say, an ad for a new pizza place—is placed on the windshield of our cars. A piece of paper placed under your windshield wiper might be annoying, but it doesn’t damage your vehicle, and in much the same way, the placement of a GPS tracking device on the underside of your car doesn’t damage your car.

What Jones called for was not a search through the historical sand for old cases that provided a clear-cut answer to the twenty-first-century question that the case presented. What was needed instead was an exercise of judgment similar to the one made in Kyllo.

5. Partial originalism

This brings me to the fifth originalist wrong turn—what I will call “partial originalism.” This occurs when an originalist rule is combined with a decidedly non-originalist rule, and the decision is defended on the ground that it is compelled by what the Framers wrought.

An example is Collins v. Virginia, decided in 2018.21 This was another Fourth Amendment case, and it concerned the warrantless inspection of a motorcycle that was covered with a tarp and parked a few feet from the curb in the driveway of a house that belonged to a woman with whom the owner of the motorcycle occasionally spent the night. A police officer named Rhodes spotted the motorcycle and had probable cause to believe that it was stolen and had been driven by a man named Collins in an illegal high-speed chase. The officer took a few steps onto the woman’s driveway, uncovered the motorcycle, checked its vehicle identification number, discovered that it was in fact stolen, and placed Collins under arrest.

On appeal, Collins argued that the search violated his Fourth Amendment rights because the officer had not obtained a warrant before conducting the search. Was that correct? If the motorcycle had been parked in the street, both the original understanding of the Fourth Amendment and well-established precedent would have permitted the officer to inspect the vehicle without getting a warrant.

The originalist argument would be based on legislation enacted by the First Congress, which also approved the first ten amendments and sent them to the states for ratification. On the theory that the First Congress understood the meaning of those provisions and would not have passed laws that violated them, the Court has long regarded laws enacted by that Congress as presumptively constitutional.22 One of those laws authorized searches of vessels without a warrant if there was probable cause to believe that they contained contraband.23 And since the basis for dispensing with the usual warrant requirement in the case of a vessel search was the danger that the ship would leave port before a warrant could be obtained, the Court had sensibly held more than a century before Collins that the same rule applies to searches of motor vehicles.24 For these reasons, there were strong originalist grounds, as well as established precedent, for the conclusion that the officer in Collins would not have needed a warrant if the motorcycle had been parked on the street.

But the motorcycle was not parked on a public street. It stood a few feet away on private property. Was that a critical difference? The Court held that it was, because at common law, simply stepping without permission onto the curtilage of a home—that is, the area immediately surrounding the house—constituted a trespass, even if the conduct in question caused no harm. Therefore, the officer committed a trespass, and the evidence obtained by looking at the motorcycle had to be suppressed.

This decision had originalist trappings, but it was not the product of real originalism.

The result depended on two emphatically non-originalist rules. The first was that Collins could obtain relief due to a trespass on property in which he had no property interest. In an earlier case, the Supreme Court had held that an overnight guest had standing to claim that a search of his host’s premises violated the Fourth Amendment,25 but that was decidedly not an originalist decision. At common law, a mere guest could not sue a person for trespassing on the host’s property.26

Let’s suppose that something like the events in Collins had occurred in 1791. Let’s say our eighteenth-century Collins occasionally spent the night at the home of a paramour, and when he did so, he tied his horse to a post on her property a few steps from a street. A constable has reason to believe the horse was stolen, so he steps onto the woman’s front yard, lifts up the saddle, and discovers a distinctive mark that verifies his belief. Would this trespass have made its way to court and yielded a recovery? Even if the owner of the house had wished to sue for trespass, it is unlikely that many attorneys would have been eager to represent her—and even more doubtful that she would have obtained enough compensation to make the effort worthwhile.

But what if Collins himself had sued the constable? His lawyer would argue:


Your honor, Constable Rhodes walked five feet onto the property of Mistress Green and searched a saddlebag on my client’s horse. My client occasionally spends the night with this lady in her home, and he is therefore suing Constable Rhodes for trespass. It is true that Constable Rhodes’s incursion lasted only a few moments and caused no property damage, but still it constituted a trespass for which my client should be compensated.



Can there be any doubt about the outcome?

Thus, a key element in the Court’s reasoning was decidedly non-originalist. And that is not the only non-originalist component in the Court’s reasoning. The result reached by the Court depended on the exclusionary rule, which was utterly unknown when the Fourth Amendment was adopted. The decision in Collins had an originalist veneer, but it was in no way real originalism.

6. Philosophical originalism

The sixth originalist wrong turn is what I will call “philosophical originalism.” I mean by that term the theory that the original meaning of the Constitution embodies the thinking of a particular philosopher or thinker.

I addressed this originalist mistake in my concurrence in Fulton v. City of Philadelphia,27 in which I set out my understanding of the original meaning of the Free Exercise Clause of the First Amendment. Some academic work on this subject had relied heavily on John Locke’s writing on church-state relations. I don’t doubt that Locke’s ideas were in the air, so to speak, when the First Amendment was adopted, but I rejected the notion that the Free Exercise Clause contains a footnote reading, “See J. Locke, A Letter Concerning Toleration (1689).”

When I think about the original public meaning of constitutional provisions, I sometimes envision a scene at one of the colonial-era taverns that still exist up and down the East Coast. One is in central New Jersey near where I grew up. Situated midway between Philadelphia and New York City, this inn often provided accommodations for stagecoach passengers traveling between those two cities.

The scene I want to imagine occurs at this inn early in October 1789. In late September of that year, the Bill of Rights had been approved by Congress and sent to the states for ratification. After dinner, travelers and some area residents gather around the fireplace and read newspapers that discuss the Bill of Rights. They read the text of the First Amendment and see that it prohibits Congress from making any law that impairs the free exercise of religion.

What would they make of that language? As I wrote in Fulton, I think it is quite reasonable to assume they would recall important historical events that related to that issue, such as the exemption granted to Quakers and other pacifists from service in the Continental Army during the American Revolution. But how likely is it that these men had read John Locke’s writing on church-state issues? And even if they had some rough awareness of his ideas, how likely is it that they would assume that Congress had incorporated those ideas in the First Amendment? The answer, I think, is not likely at all.

What if we probe further and ask how likely it is that the state legislators who voted to ratify the First Amendment thought it embodied Locke’s thought? Again, I think that is improbable. The typical late-eighteenth-century state legislator was a prominent figure in the community, maybe a merchant, a farmer, or a lawyer who handled local legal matters. But the typical legislator was not a scholar.

Originalism looks for the original public meaning of constitutional provisions, not the meaning that the most-well-read and philosophically minded men of the day might have seen or hoped to find in them.

7. Academic originalism

This brings me to the seventh and final turn, and this one is marked by a sign that says Academic Originalists Turn Here. For scholars, this is the right route, and an originalist judge may in good conscience take the same off-ramp. But for me and many other originalist judges, including those with professorial backgrounds, this is not the preferred course.

An event that occurred during an oral argument illustrates this point. The case was McDonald v. Chicago,28 which concerned the question whether the Second Amendment right recognized in District of Columbia v. Heller,29 that is, the right to keep and bear arms in the home for self-defense, applied to the states. By the time McDonald reached our Court, virtually every other provision of the Bill of Rights had been held to apply equally to both the states and the federal government. And the Court’s theory up to that point had been that these provisions had been “incorporated” by the Due Process Clause of the Fourteenth Amendment.

If we simply read the text of the Fourteenth Amendment, the Due Process Clause does not seem to provide a likely home for substantive rights. The term “due process” most naturally refers to procedure, and therefore it is natural to think that this clause protects procedural, not substantive, rights.

Another provision of the Fourteenth Amendment seems to provide a more likely home. That is the Privileges or Immunities Clause, which provides that no state “shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States.” Nevertheless, in the famous Slaughter-House Cases, decided in 1873,30 the Supreme Court gave the Privileges or Immunities Clause an interpretation that reduced it to minor importance. But just as rain that falls on high ground will almost always find some course downhill, there are times when constitutional decision-making, if blocked from taking the most obvious path, finds another way to reach the same end. That is what seems to have happened after the Slaughter-House Cases, when the Court held in a string of cases that virtually all the provisions of the Bill of Rights were incorporated into the Due Process Clause.

In the McDonald case, a resident of Chicago wanted the city to permit him to exercise the Second Amendment right recognized in Heller. And the most straightforward path to that result was the argument that this Second Amendment right, like rights conferred by the First, Fourth, Fifth, Sixth, and Eighth Amendments, was incorporated into the Due Process Clause.

Nevertheless, a brief filed by important scholars urged the Court to jettison the idea of Due Process incorporation.31 These academics told the Court that they looked forward to the day when they could tell their students that the Supreme Court had finally corrected its error in the Slaughter-House Cases. The attorney who represented McDonald latched on to this argument and asked us to take the Privileges or Immunities path. But he had not progressed very far into his argument when Justice Scalia made a comment that sank those hopes.

Before his appointment to the bench, Justice Scalia was a prominent law professor, and in his heart, I think, he remained a professor all his life. So one might have thought that he would be receptive to the scholarly Privileges or Immunities Clause argument. But he interrupted McDonald’s lawyer and said that while the Privileges or Immunities argument was “the darling of the professoriate,” it was contrary to a century of case law.32 And he recommended that the attorney base his argument on those precedents.

Why did former professor Scalia make these remarks? Accepting the Privileges or Immunities argument would have opened a can of worms. The scope of the Privileges or Immunities Clause has long been a subject of scholarly debate. If the narrow interpretation adopted in the Slaughter-House Cases were discarded, a lot would potentially be up for grabs. Libertarians, social conservatives, progressives, socialists, and others could all make a pitch for the rights they favored. It was striking that the Privileges or Immunities argument was supported by an unusual array of interest groups that spanned the ideological spectrum.33

If Justice Scalia had never become a judge, he might well have endorsed the professors’ argument. But his career did not take that path, and in his role as a member of the judiciary, he was subject to different constraints.

One, of course, is the necessity, except in unusual circumstances, to heed precedent. Overturning established precedent can have unsettling consequences, and that is something that a conscientious judge must take into account. Another important constraint is the need to work as a member of a multimember body. When a multimember appellate court lays down a precedent that will affect future litigation, it is most helpful if that is done in an opinion that speaks for a majority of that body. During the fifteen years I spent on a court of appeals, I valued such opinions, and I found my work much more difficult when the leading Supreme Court decision did not include a majority opinion.

For these reasons, when a justice is assigned to write an opinion for the Court, the justice cannot ignore the views of the other members of the majority and simply write what he or she would say if no one else’s approval were needed. Instead, a degree of compromise is generally needed.

It may simply be a matter of language or tone, but often it demands more. I cannot forget occasions when I sent a beautiful draft opinion to my colleagues, only to see it brutalized by deletions and additions that had to be made to secure majority approval. That process, I believe, is quite unlike anything that scholars routinely face.

In most instances, scholarly books and articles have just one author. And even when two or more scholars collaborate, they can always part ways if their disagreements are sufficiently severe. By contrast, the author of an opinion for a multimember appellate court must always accommodate the views of others to some extent.

A Supreme Court justice must also decide what to do when the Court is asked to apply a prior decision from which that justice dissented. In that situation, a
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