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Praise for Could President Trump Constitutionally Serve a Third Term?

“Professor Alan Dershowitz is always thoughtful and frequently provocative, and this book is both. He shows that the Twenty-Second Amendment was clearly meant to prohibit a person from serving three terms as president, but there are ways that this could be circumvented given how it is written. Although it is unlikely to ever happen, Professor Dershowitz shows how important it is to fix this and how easy it would be to do so.”

—Erwin Chemerinsky, dean and professor, University of California, Berkeley School of Law

“Either Alan Dershowitz is wrong or naive textualism is absurd. As either disjunct is fun, that’s reason enough to read this compelling and beautifully written Hail Mary for the proposition that Donald Trump (and, as he argues, Barack Obama) could serve for a third term.”

—Lawrence Lessig, Roy L. Furman Professor of Law and Leadership, Harvard Law School

“Clear-eyed, rigorous, nonpartisan analysis, together with fascinating historical evidence. Required reading for anyone who wants to know what the Constitution actually says about whether Trump could legally serve a third presidential term.”

—Jed Rubenfeld, professor of law, Yale Law School

“Most lawyers have shunned even the possibility of making this argument. One called it “unthinkable.” Yet here it is, made within the norms of proper constitutional analysis. Of course, those norms allow room for disagreement. And I do disagree. But we all should applaud—and learn from—its principled mastery. And its boldness.

—Richard Parker, Williams Professor of Justice, Harvard Law School

ii
“This timely book is especially essential for readers who share the author’s conclusion that a twice-elected president should not remain in office beyond two terms; that conclusion can be most effectively defended based on familiarity with the pertinent constitutional analysis, which the book cogently lays out. Carefully analyzing the text and purposes of the key constitutional provisions, the book evenhandedly spells out the most plausible arguments for and against the constitutional (im)permissibility of a third presidential term. Dispelling widespread public misunderstanding that the Constitution’s text clearly bars a third term, the book notes that liberal constitutional scholars have argued that it could permit potential third terms for former Presidents Clinton and Obama. The book well equips opponents of a third Trump term to understand and counter those arguments.”

—Nadine Strossen, John Marshall Harlan II Professor of Law Emerita, New York Law School; past national president, American Civil Liberties Union (1991–2008)
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 From the Author


No one will love this book—except those who appreciate an honest, objective, nonpartisan analysis of a complex series of interesting issues and questions to which there are no definitive resolutions or answers that will satisfy everyone. To the contrary, my research, analysis, and conclusions will annoy and aggravate those seeking certainty in a world of uncertainty.




1

Preface My Purpose in Writing This Book


[image: image]
The 22nd Amendment, as written, leaves open the possibility that a two-term president could serve a third term, as long as he was not “elected” to that term. This book shows—as a thought experiment, not as a guide to partisan action—how that could happen. It also shows why such a result would be inconsistent with the purpose of that Amendment, and why the only certain way to prevent that possibility in the future is to change its wording by an additional amendment.1

Anyone who wants to believe that it is clear beyond dispute that under current law a two-term president can never serve a third term will be as disappointed by this book as anyone who wants to believe that it is clear beyond dispute that he can. The book proves beyond dispute only one conclusion: there are more or less cogent arguments on both sides, which are 2presented as objectively as if I were conducting a law school seminar on these issues. Those are my favorite types of subjects to think and write about. Hence this book.

My aim is to consider constitutional questions without regard to partisan or ideological considerations by examining text, structure, history, and precedent, and by considering how courts are likely to respond.

As Oliver Wendell Holmes once put it, the job of a lawyer is to predict what the courts will do in fact.2 I try to apply the same interpretive standards regardless of political consequences and let the chips fall where they may. Or in the words of Chief Justice John Roberts, calling balls and strikes.3 Even umpires have wider or narrower strike zones, but fair ones apply them equally to both sides. No scholar who brings their own experiences and perspectives to their work can rule out the possibility of unconscious or even conscious bias. My conscious biases favor free speech, due process, and equal rights, applied equally to both sides of the partisan divide.

Few issues are more partisan or political today than whether President Donald Trump could or should serve a third term.4 3Most Americans have personal views on the subject5 but I have done my best not to allow those views to determine the constitutional analysis that follows. At the same time, judges and scholars are not immune to the influence of their own perspectives and assumptions, particularly in periods of intense political polarization like ours.

This book advances a simple but uncomfortable and controversial claim: It is currently not clear whether a president can ever serve a third term. The text of the 22nd Amendment bars a person from being elected president more than twice, but it does not bar a twice-elected president from serving again through non-electoral means, such as succession or appointment. At the same time, the historical record strongly suggests that the amendment’s framers intended to prohibit a third term by whatever means it is achieved.

If both propositions are correct—and research shows that they are—then courts confront a rare and difficult constitutional dilemma: What should prevail when clear text of an amendment points in one direction and its apparent purpose point in another?

4
Consider whether a twice-elected president could constitutionally serve again under the following circumstances (to be elaborated later):


	being elected or appointed vice president and later succeeding to the presidency;

	being elected or appointed Speaker of the House and succeeding under the Presidential Succession Act;

	becoming vice president through appointment under the 25th Amendment and then succeeding;6

	being chosen by the House of Representatives following an Electoral College deadlock.



I do not argue that any of these outcomes would be politically wise or desirable—only that the constitutional text may not clearly foreclose them.

The conclusions reached in this book will undoubtedly generate disagreement. The aim of the analysis, however, is neither to persuade nor to provoke, but to examine a disputed constitutional question with as much clarity and rigor as possible. The arguments should be evaluated on their reasoning and evidence, not on their political implications.

I have been urged not to write this book out of fear that my conclusions might lead to political outcomes that are undesirable to many. That consideration, however, has never guided 5my approach to thinking, researching, teaching, or writing about the Constitution.

Some readers will be skeptical of my claim to neutrality because of my professional relationship with President Trump, especially my role as one of his attorneys during his first impeachment. That skepticism is understandable. My answer is methodological rather than rhetorical: the constitutional analysis that follows does not depend on who benefits from it.

This book is not intended to give any candidate “ideas.” My legal analysis is the same whether the outcome would benefit Donald Trump, Barack Obama, Bill Clinton, George W. Bush, or any other twice-elected president in the future. Readers should judge the analysis on its reasoning, not on assumptions about my motivations.

Some longtime friends will argue that by writing this book, I am legitimizing President Trump’s attempt to defy yet another constitutional taboo. My colleague at Harvard Law School, Professor Noah Feldman, for example, argues that the possibility of a two-term president serving a third term—whether by election or by succession—should be “unthinkable.” 7 His position is not merely that such a scenario should be rejected on the merits, but that it is improper even to consider or hypothetically analyze whether the 22nd Amendment, as written, might ever permit it, even under extreme contingencies. He worries that exploring the boundaries of the textual prohibition risks normalizing the idea itself.

This attitude is not unique to Professor Feldman. As Professor Deborah Pearlstein of Princeton told The Washington Post recently: “Trump is constitutionally ineligible to serve a 6third term. End of story.”8 Even if not intended that way, the remark has the effect of foreclosing discussion, and it brings to mind the famous Ring Lardner quip, “‘Shut up!’ he explained.”9

Telling someone to be quiet, without giving an explanation, is a form of censorship. These scholars are not merely asserting a conclusion; they are insisting that the question itself must not be asked.

Professor Feldman’s elaboration makes the point explicit:


[T]he way to fight back against unthinkable legal ideas is to demonstrate precisely how adopting them would break the broader framework on which constitutional law rests.

Take the idea that Trump could serve a third term by running for vice president and then having the new president resign. This is an unthinkable legal idea because we all understand that the 22nd Amendment prevents anyone from serving more than two terms. The amendment says you can’t be elected twice. It also specifies that a vice president who serves more than two years of his predecessor’s term can’t serve two full terms. Together, these provisions make it unmistakably clear that it would be unconstitutional for Trump to run for vice president and then take over from Vance.

If it were possible to get around this amendment by exploiting the framers’ failure to explicitly forbid someone from being elected president twice and then again as vice president, it would tear the fabric of constitutional law in a fundamental way. It would make it fair game to violate almost 7any constitutional provision through linguistic manipulation. . . .

[T]his kind of literal reading of the Constitution would fundamentally disrupt how the Constitution operates as the body of law. It’s clear why the unthinkable should stay unthinkable: Because embracing such ideas would render the entire structure of the law unable to function properly.

Keeping the unthinkable in the category of unthinkable is therefore not a hopeless task, whether in law or in politics. It simply requires deliberate effort to show people how accepting the unthinkable would upend their worldview.10



Professor Feldman offers forceful defenses of what he regards as a necessary constitutional taboo, but his argument focuses more on warning about the disruptive consequences of even considering alternative interpretations than on explaining why the constitutional text itself rules them out. This mode of argument is not new, and it has often been invoked in moments of constitutional anxiety.

History offers cautionary examples. Monarchists once criminalized “compassing the death of the king”11—that is, merely imagining the king’s death—on the theory that entertaining a forbidden thought would normalize it. George Bernard Shaw famously observed that “assassination is the extreme form of censorship”12; banning even thinking about it, in that sense, becomes its penultimate form.

8
I reject that extreme manifestation of censorship, including the suppression of ideas offered merely as thought experiments. I am going to think about it, analyze it, and debate it on its merits and demerits. We are not dealing with a matter of objective disprovable fact—such as Holocaust denial or whether Elvis is alive—where reasonable debate is foreclosed. We are dealing with a contested question of constitutional interpretation.

The reaction to the mere suggestion that the question of whether a twice-elected president can serve a third term is worth analyzing confirms just how powerful that taboo has become. After the Wall Street Journal ran an article about this book’s forthcoming publication in December 2025, it sparked a predictable backlash.13 Professor Richard W. Painter tweeted: “This is just plain stupid. The 22nd Amendment is written in plain English. No third
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	1 A definitive Supreme Court decision would go a long way in assuring that a two-term president could never serve a third term, but there is no way for citizens to control the High Court’s decision-making or to prevent it from reversing its decision, as it has sometimes done. A constitutional amendment can also be reversed, but that requires an overwhelming popular consensus.

	2 Oliver Wendell Holmes Jr., “The Path of the Law,” 10 Harvard Law Review 457 (1897). (“The reason why it is a profession, why people pay lawyers to argue for them or to advise them, is that in societies like ours the command of the public force is instrusted to the judges in certain cases, and the whole power of the state will be put forth, if necessary, to carry out their judgments and decrees. . . . The object of our study, then, is prediction, the prediction of the incidence of the public force through the instrumentalities of the courts.”)

	3 “Confirmation Hearing on the Nomination of John G. Roberts Jr. to be Chief Justice of the United States,” Hearings before the Committee on the Judiciary, United States Senate, 109th Congress, U.S. Government Printing Office, 2005, pp 55–56, available at https://www.uscourts.gov/about-federal-courts/educational-resources/supreme-court-landmarks/nomination-process/chief-justice-roberts-statement-nomination-process.

	4 President Trump repeatedly flirted with the idea of running for a third term— if not himself then through his surrogates. Trump adviser Stephen Bannon said in a recent interview that Trump is “going to get a third term” and “there is a plan” to achieve this, without specifying what the plan is. (https://nypost.com/2025/10/27/us-news/trump-rules-out-running-as-vances-vp-to-gain-third-term-but-open-to-bannon-plan-let-aoc-go-against-trump/) Trump’s son Eric also recently said he cannot rule out a third term. (https://nypost.com/2025/11/05/us-news/eric-trump-refuses-to-rule-out-dad-running-for-third-term-or-himself-while-discussing-2024-victory-on-pod-force-one/%20). John Bolton, Trump’s former national security advisor from 2018–2019, said that Trump frequently spoke about a third term and that he would like to do it. Michael Wilner, “A Trump Bid for a Third Term? It Could Get Messy,” Los Angeles Times, April 1, 2025.

	5 In March 2025, I stated in an interview that President Trump would not run for or be elected to a third term, noting that such an outcome would require a constitutional amendment that “could not possibly be enacted in time.” That statement did not address the separate constitutional contingencies involving succession or non-electoral service analyzed here. Michael Wilner, “A Trump Bid for a Third Term? It Could Get Messy,” Los Angeles Times, April 1, 2025.

	6 Under Section 2 of the 25th Amendment, upon the vacancy of a vice presidency, the president nominates a replacement who takes office only after being confirmed by a majority vote in both the House and the Senate. Prior to the enactment of the 25th Amendment in 1967, the vice presidency position was vacant sixteen times or a total of thirty-eight years. See “The 25th Amendment: Succession of the Presidency,” Feb.10, 2027, available at https://prologue.blogs.archives.gov/2017/02/10/the-25th-amendment-succession-of-the-presidency. This process was used twice in the 1970s: when Spiro Agnew resigned, President Nixon nominated Gerald Ford, and when Ford became president, he nominated Nelson Rockefeller.

	7 Noah Feldman: “How Constitutional Limits Become Negotiable,” Bloomberg Opinion, Nov. 28, 2025.

	8 Leo Sands, “Can Trump Run for a Third Term? The 22nd Amendment Flatly Prevents It,” Washington Post, March 31, 2025.

	9 Ring Lardner, The Young Immigrunts, p. 78 (1920).

	10 Noah Feldman, “How Constitutional Limits Become Negotiable,” Bloomberg Opinion, Nov. 28, 2025.

	11 See William Blackstone, “Commentaries on the Laws of England (Book IV, Ch. 6, ‘Of High Treason’),” available at https://avalon.law.yale.edu/18th_century/blackstone_bk4ch6.asp.

	12 George Bernard Shaw, “The Shewing-Up of Blanco Posnet,” Elizabeth Knowles (ed.) Oxford Dictionary of Modern Quotations (2007) p. 293.

	13 Brian Schwartz, “Trump Told By Alan Dershowitz Constitutionality of Third Term is Unclear,” Wall Street Journal, Dec. 17, 2025.

	14 Tweet from Dec. 18, 2025 https://x.com/RWPUSA.

	15 Brian Schwartz, “Trump Told by Alan Dershowitz Constitutionality of Third Term Is Unclear,” Wall Street Journal, Dec. 17, 2025.

	16 Tribe tweeted on March 31, 2025 “Anyone discounting a 3d Trump term per the 22d am + the 12th am is thinking magically,” Tribe wrote on X (formerly Twitter), referencing the 22nd and 12th amendments to the U.S. Constitution. I discuss Tribe’s views on p. 58.

	17 Noah R. Feldman and Kathleen M. Sullivan, Constitutional Law (22nd Ed., Foundation Press 2025).

	18 In 2016, amid speculation that presidential candidate Hillary Clinton might select her husband, the twice-elected former president Bill Clinton, as her running mate, Sullivan observed that “as I read it [the 22nd Amendment] does not preclude a Clinton-Clinton ticket.... Bill, if elected VP, could become president in the event that President Hillary became incapacitated; he just could not run for reelection from that successor post.” Quoted in Peter Baker, “VP Bill? It Depends on the Meaning of ‘Elected,’” The Washington Post, Oct. 19, 2016.

	19 Noah Feldman, “How Constitutional Limits Become Negotiable,” Bloomberg Opinion, Nov. 28, 2025.

	20 As John Stuart Mill put it in his famous critique of censoring ideas, “The peculiar evil of silencing the expression of an opinion is, that it is robbing the human race. . . . If the opinion is right, they are deprived of the opportunity of exchanging error for truth; if wrong, they lose . . . what is almost as great a benefit, the clearer perception and livelier impression of truth, produced by its collision with error.” John Stuart Mills, Liberty (London: Longmans, Greer, Reader and Dyer, 1869).

	21 See e.g., Michael C. Dorf, “The Case for a Gore-Clinton Ticket,” Findlaw, July 31, 2000, available at https://supreme.findlaw.com/legal-commentary/the-case-for-a-gore-clinton-ticket.htm; Thomas L. Friedman, “A Modest Proposal,” New York Times, July 7, 2000.

	22 Tweet from March 31, 2025.
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