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PREFACE
On 27 November 2019 the Council of Bars and Law Societies of Europe (“CCBE”) organized in Brussels a conference on the “Modernisation of European Company Law” with the scientific support of its Company Law Committee and the kind participation of the Dutch and French speaking Bar Associations of Brussels, the Law Firm Simont Braun and Larcier. José de Freitas, President of the CCBE, Michel Forges, President of the French-speaking Bar of Brussels and Peter Callens, President of the Dutch-speaking Bar of Brussels made the welcome speeches and opening remarks. The key note speech was given by Koen Geens, Minister of Justice and Deputy Prime Minister of Belgium.
The program of the conference had two main subtopics: a) Recent Legislative Achievements in European Company Law and b) the Future of European Company Law, and highly qualified professionals gave specialized presentations.
The first panel was chaired by Dr. Hans Jürgen Hellwig, Partner at Hengeler Mueller in Frankfurt and Honorary Professor in European Company Law at the University of Heidelberg.
The speakers of this panel and the topics of their presentations were the following:
	Cross border divisions in practice – Vanessa Knapp OBE, Independent Consultant, Member of the former EU Informal Expert Group on Company Law and Visiting Professor at Queen Mary University of London.

	The experience of digital company law in Estonia and a critical assessment of the recent directive on the digitalization of company law – Kai Härmand, Judge at Harju County Court on Legal Policy at the Ministry of Justice in Estonia.

	Shareholders’ protection in cross-border mobility of companies, and harmonised rules after the company law package – Gabriela Fierbinteanu, Company Law Attachée at the Permanent Representation of Romania to the EU, former Chair of the Council of the EU Working Party on Company Law and Assistant Professor in Commercial and Civil Law at the Nicolae Titulescu University, Faculty of Law in Bucharest.

	Loyalty voting and liquidity tests: national reforms challenging the traditional approach in EU Company Law? – Dr. Hans de Wulf, Professor at the Law School of Gent University.


The second panel was chaired by Bart De Moor, Vice-President of the Dutch-speaking Bar of Brussels.
The speakers of this panel and the topics of their presentations were the following:
	New Commission mandate – what is in the air in company law and corporate governance? Maija Laurila, Head of the Company Law Unit of the European Commission, DG for Justice and Consumers.

	Future proposals for directors’ duties, Béatrice Richez-Baum, Director General of EcoDa.

	Sustainable corporate governance, Dr. Birgit Spiesshofer M.C.J. (NYU), Of Counsel at Dentons in Berlin and Adjunct Professor for International Economic Law and Business Ethics at the University of Bremen.

	Group corporate governance, Dr. jur. Karsten Engsig Sørensen, Professor at the Law Department of the School of Business and Social Sciences at Aarhus University.

	The prospects of corporate governance in Europe, Christophe Clerc, Lawyer, Descartes and Professor, Sciences Po, Paris.

	Letterbox companies: Abuse of companies and free movement in European Company Law, Dr. jur. Antigoni Alexandropoulou, Chair of the CCBE Company Law Committee, Assistant Professor at the European University Cyprus and Lawyer (Greece).

	A written intervention was submitted by Niels Bang, Julie Müller Cornelius, Sarah Klaper, Mazlum Güngör, Gorrissen Federspiel on Cross-border mergers, divisions and conversions.


This publication contains many of the above presentations. I would like to thank all the speakers who have kindly accepted our invitation to participate at the conference and contributed to the discussions about the Modernisation of European Company Law as well as the CCBE Secretariat for their hard work for the preparation of the Conference. Further my thanks go to the Dutch and the French speaking Bars of Brussels, the Law Firm Simont Braun and Larcier Publisher for their support as well as to the Scientific Committee of the conference who consisted of the members of the Company Law Committee Prof. Hans Jürgen Hellwig, Vanessa Knapp OBE and myself.

August 2020
Antigoni Alexandropoulou
Chair CCBE Company Law Committee
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LETTERBOX COMPANIES: ABUSE OF COMPANIES AND FREE MOVEMENT IN EUROPEAN COMPANY LAW1
Dr. Antigoni ALXANDROPOULOU, Assistant Professor European University Cyprus, Chair of the Company Law Committee of the Council of Bars and Law Societies of Europe (CCBE)

1. Introduction
1.1. WHY ARE LETTERBOX COMPANIES AGAIN A TOPICAL SUBJECT?
Letterbox companies became very topical again during the discussions on the European commission’s proposal for a company law package a) on the digitalization of company law and b) on the cross-border mobility of companies: mergers, divisions and conversions of companies. Although the criticism related to both proposal directives, it was in particular in relation to the second proposal on cross border mobility that it raised a big debate. The concerns that were raised were that companies would use the new directive to bypass their obligations towards creditors, employees and shareholders and that adequate mechanisms and tools were needed in order to avoid abusive or fraudulent practices. A special reference was made to artificial arrangements and letterbox companies. To that end the rapporteur of the Juri Committee of the European Parliament had mentioned in her report that cross border mobility of companies should only be allowed in cases where the company exercising its freedom of establishment intended to have genuine economic activity in the host Member State.2 This proposal however has not been accepted. The final text does no longer refer in its operative part to the terms “artificial arrangement” nor to “genuine economic activity”. According to the introductory part of the analysis of the final compromise text, this was decided in order to satisfy the Council’s view – adopted later on by the Parliament as well – that “the freedom of movement could be jeopardized by non-proportionate restrictions, if these hindered or discouraged not only fraudulent, but also legitimate operations.”3

1.2. THE SCOPE OF THIS PRESENTATION
This presentation aims to outline the phenomenon of letterbox companies. Its scope will encompass only companies with limited liability that are registered in a Member State. Thus other forms of letterbox-type practices will not be explored and constructions where the companies have been incorporated outside of the EU will not be considered. First we will start with an introduction to the various terms that exist in order to describe the same legal and factual situation, namely that a company is registered in one MS but has its actual business in another MS, and we will continue by demonstrating that in other times the same term “letterbox company” is used in order to identify different corporate practices. Further, a short reference will be made to the risks that have been identified to be associated with the use of letterbox companies and subsequently the areas of law where letterbox companies appear to facilitate abusive or fraudulent activities. The focus however of this presentation will be company law. In particular, it will be discussed what is the status quo regarding letterbox companies in European Company Law, if and when abusive practices could be identified from a company law perspective and what measures might be considered in the field of company law in order to prevent abusive practices while at the same time protecting the fundamental freedom of establishment for businesses.


2. What are letterbox companies?
2.1. DEFINITIONS.
European Company Law does not provide for a definition of letterbox companies. Such definitions can be found mostly in legal literature and guidelines of organizations and official bodies in areas outside of company law. As it appears, even in these texts the terminology is different, as well as the definitions and the scope of the term. It has been noted that the terms “letterbox company”, “mailbox company”,4 “shell company” or “brass plate company” are used interchangeably to indicate sometimes the same legal and factual situation while other times the use “shell company” might be used in a different way than a “letterbox company”.5 In the OECD glossary of tax terms,6 a letterbox company is defined as “a paper company, shell company or money box company, i.e. a company which has complied only with the bare essentials for organization and registration in a particular country. The actual commercial activities are carried out in another country.” Thus, a letterbox company according to this definition has indeed commercial activities, only not in its country of incorporation but in another country. Subsequently one could argue that following this definition illegal activities or abusive practices are not part of the definition, therefore they do not form part of the requirements in order for a company to be characterized as a letterbox company and do not go hand in hand with the term. However, this assumption cannot be completely accurate nor relied upon since after further reading of the relevant terms, it appears that it is a circular definition since there is no definition of what a moneybox company is and, when looking for the definition of a paper company, the glossary directs back to the definition of the letterbox company. Further it appears that a shell company is defined as a “company set up by fraudulent operators as a front to conceal tax evasion schemes”. Hence, it is rather not clear whether a shell company is meant as a synonym to a letterbox company – making it a fraudulent company by definition – or if this term is used as a subcategory of the term “letterbox company” in order to indicate a fraudulent use as opposed to a legal use of a letterbox company.
All above terms appear however to have one element in common: they define companies that do not have an effective economic activity in their place of registration.
When further reading legal literature, but also legal texts and opinions from official bodies, one can understand that again there is no consistent use of the term. Some authors use the term letterbox company (or shell company) in a negative sense assuming that these are types of companies that conduct, by definition, abusive or fraudulent activities, e.g., aim to circumvent social and labour law provisions.7 In other occasions, the term “fraudulent” is added before letterbox company in order to refer to those letterbox companies that are used for abusive or illicit purposes as opposed to legitimate business purposes conducted by a non-fraudulent letterbox company.8
The CJEU case law has not helped much in the clarification of the terms. In company law cases, it does not provide a definition. Again, outside of company law, it has defined the term “letterbox” company for cross border insolvency purposes as a company that does not exercise any business activity in its place of incorporation.9
With respect to the plethora of definitions and the multiple ways the above terms are used in different context, it must be mentioned that the same applies with legal texts. For example, in the original text of the proposal directive on cross border mobility, the term letterbox company was used. In the final text of the directive that has however been adopted, there is no reference anymore to the term letterbox company, but now the terms referred to are “shell” and “front” companies. These terms are not defined in the text and there is no further explanation if, from a legal point of view, the different use of terminology was made consciously in order to refer to a different situation than before, thus setting different requirements for qualifying a company as shell or as front than as a (fraudulent) letterbox company.
For the purposes of this paper a letterbox company will be defined as a company which has its registered seat in one Member State and its actual business in another Member State as was the case in the Centros ruling (which did not however refer to it as a letterbox company). Thus a company that does not merely exist in paper but has actual business, probably offices and employees, only these are in a different Member State than where its registered seat is.

2.2. WHY PEOPLE USE LETTERBOX COMPANIES FROM A COMPANY LAW PERSPECTIVE?
What would be the motives for a person to establish a company in a different jurisdiction than the one they are conducting their actual business? Several motives come in mind: efficiency and flexibility of the relevant authorities (e.g. business register), less bureaucracy,10 lower cost, less formality (e.g. no notary needed), more liberal or flexible company law provisions11 offering legal possibilities not entailed in the legislation of the Member State where the company has its real seat, such as loyalty voting structures which give long-term shareholders additional voting power or, e.g., the possibility to have a one member board. Other reasons might include stable legal and economic environment in the place of registration as well as greater recognition of companies having their seat in a specific Member State and therefore better branding of the company. Businesses may also choose a place of incorporation based on the fact that its legal system is more familiar to them (e.g. continental law), the language of the registration is one that facilitates the process (easy or no translation of documents needed), geographical proximity to the business may also be of importance (e.g. boardering country), etc.12


3. Use of letterbox companies for abusive or fraudulent purposes outside company law
Studies have shown that letterbox companies may be used as a vehicle for tax evasion or to violate workers' rights or social security legislation. The EU legislator has therefore taken legislative measures in order to prevent abusive practices in these areas of law.13 It would therefore be important to make a short reference to these measures in order to better understand how letterbox companies might affect interests outside of company law.
3.1. PROTECTION OF EMPLOYEES: LABOUR LAW RELATED PROVISIONS14
Letterbox companies have been used in order to circumvent the applicable labour and social security law in particular regarding Posted Workers15. As a general rule, persons who move within the EU are subject to the law of the Member State where they carry out their work (lex loci laboris). Workers coming from a different country are to be treated in the host Member State in the same way as its own nationals. An exception to this rule is provided in the Posting of Workers Directive (“PWD”, 1996/71/EC) which contains provisions regarding employees from one Member State that are sent by their employer to another Member State to provide services on a temporary basis16.
Studies have shown that letterbox companies have been set up in foreign jurisdictions in order to make use of the provisions provided in this Directive in order to circumvent obligations that would have otherwise applied in the Member State where the services are provided. Practically a company in one jurisdiction uses the services of a letterbox company in the other jurisdiction or uses it as a subcontractor for the performance of a service. Typically, these companies are letterbox companies and are incorporated in Member States where labour force is cheaper and were social contributions are lower, often violating the provisions for posting.17 Art 4 of the PWD provides a set of indicative elements that would facilitate the competent authority to establish whether an enterprise has a genuine establishment or whether it has an artificial establishment intended to circumvent and abuse labour rights of workers.
In order to tackle circumvention of the Posting Directive, the Enforcement Directive 2014/67/EU was adopted in 2014.18 This Directive specifies among others the definitions of when there is a genuine establishment of the employer and a genuine posting of workers and enumerates several elements that must be taken under consideration in order to assess whether or not there is abusive circumvention.19 On 21 June 2018, the EU adopted a new Directive 2018/957/EU20 revising the PWD of 1996. The essence of this revision is among others the principle of “equal pay for equal work” between posted and local employees and the remuneration is determined by the Member State where the worker is posted. The revision of the PWD does not have any impact however on the EU social security coordination rules provided for by EU Regulation 883/2004. In sector specific areas such as the road transport sector, more specific rules have been introduced in order to tackle with the particularities of the specific sector (s. EU Regulation 1071/2009).21 All the above provisions have been introduced in order to prevent abusive practices also conducted by letterbox-type structures.

3.2. PROTECTION OF FISCAL SOVEREIGNTY: TAX LAW RELATED PROVISIONS
Letterbox companies have also been used as a means to tax evasion, tax fraud or abuse. The EU has also taken legislative measures in the field of tax law, which indirectly restrict the incentives to the use of letterbox companies. Such measures include among others Council Directive 2016/881/EU of 25 May 2016 amending Directive 2011/16/EU as regards mandatory automatic exchange of information in the field of taxation (country by country reporting), the anti-avoidance directive (“ATAD”, 2016/1164/EU)22 and Council Directive 2015/121/EU of 27 January 2015 amending Directive 2011/96/EU23 on the common system of taxation applicable in the case of parent companies and subsidiaries of different Member States (the parent-subsidiary directive) which introduced an anti-abuse rule.24

3.3. PROTECTION AGAINST ILLICIT ACTIVITIES:
ANTI MONEY LAUNDERING REGULATIONS
The use of letterbox companies in order to hide illegal activities has mainly been related with the possibility of the beneficial owner to remain anonymous behind the company. Such anonymity has until now been achieved by the possibility provided by certain jurisdictions to use nominee shareholders, to issue bearer shares, to hide behind complex structures with many levels of ownerships in different jurisdictions. The 4th and 5th anti-money laundering Directives25 have introduced rules in order to enhance transparency and to restrict the possibility of the beneficial owner to hide behind a legal entity. The Directives do not go as far as to abolish bearer shares but rather leave it up to the Member States to take measures to prevent misuse of bearer shares (art. 4 of the 4th AMLD). Hence, the approach to bearer shares can vary within the EU. However, art. 30 of the 4th AMLD (as amended) provides that Member States must ensure that corporate and other legal entities incorporated within their territory will have to obtain and hold adequate, accurate and current information on their beneficial owners,26 including those who hold their ownership through bearer shares. Also, the Directives provide that Member States should create registries of beneficial ownership starting from the 10th of January 2020. Subsequently many Member States have amended their legislation regarding bearer shares and have abolished them.
Transparency – although for different reasons – is also achieved through the Shareholders’ Rights Directive II (“SRD II”, Directive 2017/828/EU)27 that introduced the “know your shareholder” principle giving listed companies the right to identify their shareholders (art. 3a).
From all the above, it is clear that the possibility to hide behind anonymity granted by certain jurisdictions within the EU has been limited and therefore also the incentive for businesses to establish letterbox companies for illicit or abusive purposes in these jurisdictions.

3.4. CROSS BORDER INSOLVENCY – COMI – PROTECTION OF CREDITORS
Pursuant to art. 3 of the 2015/848 European Insolvency Regulation (RECAST), the courts of a Member State where a debtor has the center of its main interests (COMI) will have jurisdiction to open the main insolvency proceedings. The COMI of a company is presumed to be in the Member State where its seat is registered. This presumption, however, can be rebutted if the actual administration of its interests is effected on a regular basis from another Member State and this is ascertainable by third parties.28 Therefore, the decisive factor is not anymore the debtor’s intention but mainly the creditors' perception of where the debtor administers its interests based on objective facts. This follows the ECJ decision in Eurofood under the previous Regulation No. 1346/2000. Further according to art. 7, the law applicable to insolvency proceedings will be that of the Member State where the insolvency proceedings are opened unless provided otherwise in the Regulation. In its Kornhaas29 ruling the CJEU held that this rule also applies to the conditions for the opening of the insolvency proceedings, which include the preconditions for the opening of the insolvency proceedings, the persons responsible to request for the opening of the proceedings as well as the consequences if this obligation is violated. To that end, the court ruled that the managing director of an English limited liability company which was found to have its COMI in Germany where the insolvency proceeding had opened, had violated his obligation under the German Law on private limited liability companies (art. 64 GmbHG) to apply on time for the opening of insolvency proceedings and, therefore, was found liable under German Law to reimburse payments made by him before the opening of the insolvency proceedings but after the date on which the insolvency of that company was established. Although the Court’s ruling was based on art. 4 of Reg. 1346/2000, which has been repelled by the new Regulation, the ruling is still relevant since new art. 7 of the new Regulation (recast) is the equivalent of the old art. 4 and has the same wording. Thus, in cross border insolvency, creditor protection appears to have shifted in these cases out from the limits of the Member State of incorporation to the member state of actual business rendering the use of letterbox companies unattractive. In addition there are still many unanswered questions as to the extent of the application of the Kornhaas decision to other situations, such as liability of directors for frustrating creditors’ claims or for not taking measures of recapitalization, etc. and whether these situations would be characterized as insolvency law or as company law. Such an uncertainty with respect to the applicable law regarding the liability of directors in insolvency proceedings with cross border effects might act as a deterrent to the use of letterbox companies, but it also creates uncertainty for creditors.30


4. Abuse of companies and freedom of establishment
Abuse of EU law can appear mainly in areas of law that are not, or only to a certain extent, harmonised. Under cover of exercising their rights granted by EU Treaties such as the freedom of establishment, companies may improperly circumvent their national laws or may improperly take advantage of EU secondary law. Whether improper use is pursued must be determined taking into account the objectives of these EU law provisions. CJEU has over the years developped and interpreted through its case law the concept of abuse of EU law, independently from anti-abuse concepts in the national legal systems of the various Member States.
In its landmark decision in the Emsland-Stärke case about what constitutes abuse, the Court has introduced a substance over form test in order to assess when abuse can be established. It said that “abuse requires, first, a combination of objective circumstances in which, despite formal observance of the conditions laid down by the Community rules, the purpose of those rules has not been achieved.” It requires, second, a subjective element consisting in the intention to obtain an advantage from the Community rules by creating artificially the conditions laid down for obtaining it.31
The Emsland-Stärke case did not involve company law and the Court has not yet issued a decision on what constitutes abuse specifically in company law. However the legal principle of the Emsland-Stärke decision could apply also in company law cases. In its Centros and Polbud decisions the Court has already identified two types of companies’ behaviours that do not constitute abuse and which are of interest in relation to letterbox companies. The question therefore that should be explored is wether, according to the case law refered above, there are instances when abuse of EU company law can be established by companies and wether legislative measures should be taken to prevent abusive behaviours in relation to letterbox companies.32
4.1. ABUSE THROUGH CHOICE OF STATE OF INCORPORATION
In its Centros decision, and other famous decisions that followed the same line,33 the Court ruled that it does not constitute abuse of law when a company chooses to be incorporated in one Member State where it has no actual business activity because the rules of this State are more favorable to it while exercising its activity in another Member State. In particular it held that: “The fact that a national of
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