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To Sarina





No danger flowing from speech can be deemed clear and present, unless the incidence of the evil apprehended is so imminent that it may befall before there is opportunity for full discussion. If there be time to expose through discussion the falsehood and fallacies, to avert the evil by the processes of education, the remedy to be applied is more speech, not enforced silence.



—Justice Louis D. Brandeis
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Foreword

Martin Garbus is both my friend and my lawyer, and a much valued peer in both incarnations, so when his editor asked me to write a foreword to this book, I readily accepted. The book, I was told, was about the First Amendment. What could be more worthy? I thought. I readied myself to receive a lengthy and high-minded tome on the value of free speech in a free society. I even had a few no-fault words at the ready: “A book that every American who is concerned with the ever-fragile state of our liberties must read.”

Imagine, then, my surprise and delight when I picked up the manuscript and found that it was absolutely irresistible, like eating salted peanuts. Instead of a valuable but heavy treatise on the First Amendment, Garbus has taken us inside some of his most interesting cases. Saints, humanists, rogues, charlatans, and witch-hunters abound in these pages; the good guys—in terms of liberty—are sometimes bad guys in terms of their other human qualities, and the bad guys are sometimes good guys. The result, instead of being a tome, is like coming upon a series of wonderful, connected short stories, full of humanity and irony. The stories are quite seductive and one inevitably leads to another.

There is a phrase from William Faulkner’s Nobel Prize acceptance speech about what writers do that I’ve always loved: Good novelists, he said, depict the human heart in conflict with itself. What Garbus has done here is something comparable: He has given us a portrait of the free society in conflict with itself. He takes us again and again to the cutting edge of that society, where different forces struggle over the right of one faction, usually a minority, to say or do something, often unpleasant, that most people would just as soon not hear or know about. His clients are not always particularly charming. In some cases, their opponents are clearly more likable and would almost surely make better neighbors.

The business of democracy, Garbus is telling us, is often disorderly and on occasion messy and unpleasant. But what he is reminding us of on virtually every page is simple: The ability of unlikable people to do things that most of us don’t approve of and to say things most of us would just as soon not hear protects in the long run the rights of all of us, rights that are vital to the continuation of freedom in a large, diverse, pluralistic society.

Marty Garbus has lived a rich and varied life. His clients have ranged from Lenny Bruce and Al Goldstein to Anatoly Sharansky and Andrei Sakharov. Vaclav Havel asked him to draft the new Czech constitution. What he has set down here is a wonderful primer on the importance of freedom, even when it offends majority sensibility. His is a wonderful, engaging book, a tour of grave constitutional issues that remains amazingly accessible—all the more invaluable when you realize that in the end, his true clients are people like you and me.



David Halberstam
March 1998


Prologue

The notice from the United States Army read, “You are to appear for Court-Martial Proceedings in Room 114 at Fort Slocum, New York, at 0900 hours on the 17th day of January, 1956.”

I was twenty-one years old at the time, a private, first class, and a most unlikely candidate to have taken on the U.S. Army over an issue as randomly elusive as freedom of speech. Nothing in my past suggested a confrontation of this magnitude, for I had never been one to go head-to-head with authority, to raise my voice in protest, no matter how just the cause. One might even say that what finally evolved into my careerlong commitment to freedom of speech grew out of a heritage of fear and silence.

It was a legacy passed on by my father, a Polish immigrant who had fled the anti-Semitic tyrannies of his native land but never quite escaped the specter of persecution and oppression. The memories that plagued him were of no small consequence. When he was a teenager, his back had been broken when a soldier threw him from a hay wagon during a pogrom. His hunchback was a painful, daily reminder to me of the cost of being a helpless outsider. Throughout World War II, he expected a great pogrom to break out in America, and because he did, I did too. We were both spared, I thought, only because Franklin Delano Roosevelt prevented the slaughter of Jews in the United States during the 1940s.

I was a youngster then, a poor Jewish boy growing up in a predominantly gentile neighborhood in the Bronx, and I felt that my safety was always a condition of the moment, a tenuous state whose duration depended on the whims of others. The wisest course, my father made clear to me, was to remain invisible, invisible and silent, and he was the perfect model for such a role. A quiet, withdrawn man, he detested Jews who were too outspoken, who called attention to themselves by their style or manner. If “they” didn’t hear you, he felt, if they didn’t notice you, then maybe they would leave you alone. He took refuge in his small candy store, where he worked eighteen hours a day, six and a half days a week. Even in those moments when he was out of the store, he seemed to be in hiding. He talked to no one in the neighborhood; he had no friends.

I began helping out at the store when I was eight years old, standing outside and making change at the small newsstand on Sunday mornings. As I grew older, my work week lengthened. We would rise early each morning, often before sunrise, and I would carry the bundles of newspapers in from the sidewalk while my father readied the store for the day’s business. The wire that bound the papers would dig into his fingers as he clipped it open, and as I watched, I imagined numbers tattooed on his wrists. His mother and father, his brothers and sisters—eleven members of his family in all—had died in Polish concentration camps, and in 1946, when I was twelve years old, memories of the Holocaust were fresh, and they weighed heavily on both of us.

My mother had died in a fire when I was three, and my father and I had only each other. Yet, though we worked side by side every morning and evening, all day Saturday and half a day on Sunday, we rarely spoke to each other. My father knew little English, and I rejected his Yiddish; we had no need for each other’s language. In Poland he had been beaten for speaking the tongue of the Jews, and now, in the Bronx, he still hoarded his fear. Even when he was cheated—when the newspaper delivery was short or a customer claimed to have been shortchanged—my father found it easier to swallow the loss than to speak in his own behalf. He had become accustomed to silence.

Though I was fearful of following too closely in his footsteps, I could not envision a way out. I saw my life defined by the dimensions of this tiny store. It was the smallest candy store I have ever seen, squeezed so tight there was barely space enough for a customer to walk the aisle between the six soda-counter stools and the magazine rack on the wall. It was cramped and dark, and the claustrophobic sense of confinement seemed to be symbolic of the life we led.

Unlike my father, however, I had other cultures to draw upon. I spent what little spare time I had reading, often waiting on customers with a book in hand. The world outside the candy store, I discovered, was replete with heroes who were unafraid, who dared and triumphed, who struggled and conquered. I harbored romantic images of men like George Orwell, who joined the fight against Franco, and Albert Camus and Andre Malraux, who risked their lives in the French Resistance. I was, for the time, caught in the crosscurrents of two cultures, struggling between a legacy of isolation and fear and the vision of a future that might finally be free of those fears.

At the Bronx High School of Science, where admission was based on a competitive, citywide examination, even brighter worlds unfolded before me. But despite an atmosphere of open inquiry, I remained my father’s son, too timid to speak in class, afraid of being wrong, humiliated, or, worse, punished for expressing a difference of opinion. Although I earned good grades, I was the only member of my graduating class with no plans to go to college. I had already received more education than my father ever dreamed of, and he saw no need for further study. He could not run the store without me, he said, and one didn’t need a college degree to operate a candy store. So I, alone among my classmates, received my high school diploma without having submitted a single college application.

However, during that summer of 1951, circumstance took a turn in my direction. Hunter College, for many decades a women’s institution of academic distinction, announced that it would open its Bronx campus to men for the fall semester. The campus was four blocks west of the candy store. I would be able to attend classes and continue working in the store. I applied a month before the semester started and was admitted on the strength of my high school grades.

Attending Hunter during the McCarthy years, I discovered a new hero. I found myself mesmerized by Joseph Welch, the distinguished attorney whose passionate yet humble voice, full of pain and indignation, spoke to the nation in defense of battered witnesses who had no voice of their own. I admired all those who refused to be cowed by the congressional committees, who took the chance and spoke out, although I never did. All through college, as in high school, I kept my own counsel, hesitant to disagree with anyone on anything.

Given my sentiments, however, it was inevitable that sooner or later I would swallow my fear and break my silence. I chose to do it in circumstances that least favored open expression, for I was in the Army at the time. The Korean War had ended by then, and the McCarthy era was just about over, but the mood of the country was still brittle. Paranoia had loosened its grip a bit, but its touch could still be felt. The fifties was not a decade that welcomed controversy.

Twenty-one years old and a private, first class, I was sophisticated enough to know that the Army was not the best forum for the airing of ideas, but I was also naive enough to underestimate the violence of its response. Certainly I had never contemplated the possibility of being charged with treason, yet that was the dim prospect that clouded my future.

After completing basic training, I was assigned to Fort Slocum on Davids Island off New Rochelle, New York, where I taught current events to enlisted men. Most of the time I commented on news stories in The New York Times, but every other week I devoted a full hour to a specific topic, always presenting both sides of the issue but also giving my own point of view. I gave one hour to the reasons why the United States should recognize Red China, another to explaining that those who stood on their Fifth Amendment rights before the House Un-American Activities Committee should not be removed from their jobs or jailed. The commanding officer, a two-star general, acting on complaints from junior officers, called me into his flag-draped office and told me to stay away from controversial subjects. I responded by devoting my next session to the Sacco-Vanzetti case and the prosecution of Eugene Debs during the First World War.

My reaction was entirely out of character, but perhaps I finally sensed that the veil of silence that had muffled first my father and then me must now be lifted, and that if it was finally to be laid to rest, it must be done in the face of an imposing adversary and for a principle worthy of risk. How great the risk was I would soon discover.

One night, after I returned to the base half an hour late—a common enough practice at Slocum—I was charged with being AWOL and with disobeying orders “relating to the performance of my duties.” Court-martial proceedings were begun. I faced a military-jail term and a dishonorable discharge.

The court-martial attracted just one spectator, a rugged, fifty-two-year-old master sergeant named James Hatch. Unlike most of the officers at the base, Hatch was a much decorated combat veteran of both World War II and the Korean War, and thus widely respected by the desk soldiers at Fort Slocum who were running the prosecution. I had no idea why he was there. While Hatch often attended my current-events sessions, he had never spoken in class, and so I was unacquainted with his political or social views. As it turned out, though he disagreed with much of what I had said, he was on my side in the court-martial.

One hour into the morning trial, he interrupted the three young officers who sat as my judges and asked for a recess. He met with the officers while I waited alone in the small hearing room. Thirty minutes later Hatch returned and called me aside. He told me the AWOL charge was just a cover, that the officer who instigated the trial believed I should be charged with treason for advocating subversive beliefs.

When the proceeding resumed, Hatch again interrupted. This time he walked past me, right up to the tribunal, and spoke for the record. He told the court that someone who felt the need to express his convictions as strongly as I did should not be punished. The best soldiers, he said, were those with minds of their own, who were ready, on occasion, to violate orders. “Garbus is the kind of person I would pick to lead a patrol,” Hatch said, “because he would keep his men safe. He would respect the rules, but he would be willing to break them if he felt he had to.” He concluded: “What you are doing is wrong, and if you continue I will take the matter to Washington and make it a public issue.”

In the end, a deal was struck. In exchange for the Army’s dropping the charges against me, I agreed to leave Fort Slocum, stop teaching troops, give up my security clearance, and be reclassified to complete my service in a radar unit on Long Island. Two days later I left Fort Slocum and finally concluded my two-year Army career without event.

Just prior to my discharge, I had enrolled at Columbia University to do graduate work in economics, my undergraduate major. My father, older now, expected me to return and eventually take over at the store, and I continued to move in that direction. My decision to study economics revealed just how much the shape of my past constricted my view of the future; I believed that a knowledge of economics would be helpful in running the candy store. Even as a college student I could not envision a life that reached beyond the store and my old Bronx neighborhood.

But my Army experience seemed to have cracked a shell of reserve and let loose a rush of new possibilities. For the first time in my life, I had stood up for something I believed in, held my ground, and managed to survive. Hatch and I had tested the Army in its own forum, and we had won. But Hatch had done more than that. Although he had grounded his case firmly on principle, he had made it clear that if his argument were rejected by these three judges, he knew where else to go. The law was implacable, but it needed help. It was only within the forum of the legal process, it appeared to me, that one could find a shield for the timid and fearful. Only the law could offer protection from both physical beatings by police and false accusations of treason by Army officers.

I bid farewell to economics after one semester and set my sights on a legal career. I won a scholarship to Yale Law School, but wishing to stay closer to home and keep my days free for work, I enrolled instead in the evening session of New York University’s law school. I was determined that part of my role as an attorney would be to insist, as Sergeant Hatch had done, that conscience deeply felt and reasonably exercised was the backbone of democratic government.

I began trying cases involving freedom of speech not long after being admitted to the bar in 1960. Over the past thirty-eight years, my commitment to the absolute right of free expression has led me into unexplored corners of my own beliefs, taken me to parts of the world I had barely heard of before, and obliged me on occasion to support the rights of advocates whose causes I abhorred. I have defended radical extremists of both left and right, including self-proclaimed Nazis and Professor William Shockley, who espoused the belief that whites were genetically superior to blacks. I have also represented the comic satirist Lenny Bruce, union organizer Cesar Chavez, Russian dissidents Andrei Sakharov and Anatoly Sharansky, the writers Salman Rushdie and Samuel Beckett, and the Czech playwright Vaclav Havel, who, as president of his country’s revolutionary government, invited me to help write that nation’s constitution.

While the trip has never failed to be gratifying, the road hasn’t always been easy. I’ve defended dissidents in China, India, Pakistan, Nicaragua, and other countries—often finding myself the object of rage, intimidation, and anger. In Rwanda, trigger-happy fourteen-year-olds sprayed bullets at my car when I was moving through Kigali after hours. In Russia I was detained and nearly arrested when I smuggled out Andrei Sakharov’s and Anatoly Sharansky’s letters to Jimmy Carter. In South Africa, dogs were let loose on me and other demonstrators at an ANC trial. I have been thrown in jail, expelled from countries, even shot at. Disbarment proceedings were brought against me after I wrote critically of South Africa’s legal system. I have been ushered to and from court by a police guard, my family has been threatened, I have been roused by hate calls in the middle of the night. It has, in all, been a long, often lonely journey from the cloister of my father’s candy store.

The defense of freedom of speech, our country’s First Freedom, has grown more complex even as its constraints have been gradually lifted. In the first one hundred years after the passage of the Bill of Rights, the Supreme Court heard only twelve First Amendment cases. Now it is likely to hear several times that number every year. Each step forward invariably opens the way to fresh concerns, introducing questions that previously were not even considered. The emerging imperatives of politically correct speech, the advent of electronic communication, the obsession of both liberals and conservatives with the effects of pornography, the expanded boundaries of the laws governing obscenity have all subjected the First Amendment to new interpretations. They have also brought to the surface cadres of would-be censors ready to limit freedom of speech in the interest of what they deem to be a higher cause. The left of the political spectrum is now often allied uneasily with the right in the conviction that the legislation of permissible speech will somehow serve to modify the way people think and act.

Yet, history testifies to the contrary. It suggests that stifling any form of speech always puts freedom at peril. It is a lesson easily embraced but one that can be sustained only at the price of suffering its consequences. For there will always be instances of speech that fall heavy on the ear, that offend one’s sensibilities, that transgress the bounds of decency, that violate the truth. Censorship often begins at the threshold of good intentions. It is perhaps for that reason that I’ve found its grip so tenacious, that while it assumes new forms and shapes, it never quite disappears.


PART I
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Talking Dirty


Chapter 1

I had flown cross-country to California the previous night, but the time difference might have been measured in years rather than hours. It was as if I had gotten trapped in a time warp, for here in Los Angeles, on a winter morning in 1994, I was reading from testimony I had elicited thirty years earlier in the heart of a New York summer. The cases were vastly different in legal context, but they shared a common thread, which was this nation’s obsessive preoccupation with the concept of obscenity.

My client of three decades past was the legendary Lenny Bruce, who was tried for giving an obscene performance in a Greenwich Village nightclub and sentenced to four months in jail. Now I had come to California to represent Martin Lawrence, a popular young, black comedian, at a hearing before the Rating Appeals Board of the Motion Picture Association of America. The MPAA, which assigns ratings to movies, had saddled Lawrence’s concert film, You So Crazy, with an NC-17, a euphemistic updating of the old X rating.

It was hard to believe that all these years later I would again be covering ground that had been virgin soil at the onset of the sixties. The country, after all, had been largely transformed since then. A succession of Supreme Court decisions had defused most state and local laws that restricted the use of language. The concept of obscenity, never easily defined, had become so vague that the courts were reluctant to touch it. But Martin Lawrence was not entangled in the legal machinery. He faced, in fact, no charges at all. He was confronted with a more insidious form of censorship.

The significance of an NC-17 rating is not merely cosmetic. While technically it does nothing more than limit theater admission to those over the age of seventeen, its consequences cut far deeper. Many newspapers and television stations will not carry advertisements for films labeled NC-17; theaters in malls and residential neighborhoods are often prevented by lease from showing them; and some of the nation’s largest video retailers refuse to stock the tapes. David Dinerstein, vice president of marketing at Miramax, the film’s distributor, estimated that such a rating could cut box-office receipts by as much as half. In Martin Lawrence’s case, the damage would likely be even greater, for his style and material appealed chiefly to the youthful and the hip.

As a performer, Martin was a composite of anger-driven street talk and soft, socially acceptable fluff. He was mainstream enough to have his own prime-time sitcom and to appear in a number of first-run movies. At the same time, his stand-up routines were laced with a slashing, brutally frank humor including explicit descriptions of sex and body parts that left little to the imagination. Framed largely as social satire, they were delivered in a vernacular common to the streets, their dialect and themes most accessible to a black audience in the same way that Bruce’s routines were often sprinkled with Yiddish phrases and references.

Lawrence had built a following with a weekly HBO show, Def Comedy Jam, and a sold-out concert tour, which included five record-breaking nights at New York City’s Radio City Music Hall. The concert film, which was shot at the Brooklyn Academy of Music’s Majestic Theatre in 1993, drew heavily upon his previous work. It was for that reason that Lawrence, Miramax, and HBO Independent Productions, which produced it, were stunned by the NC-17 label. It was unusual, if not unprecedented, for such a rating to be affixed to a film based on language alone.

“Think about it,” Lawrence told me when we met. “A sixteen-year-old can turn on the television and see my act. He can see me live on the stage of Radio City Music Hall. But if the same act is shown on the screen at the same theater, he can’t get in even if he’s with his parents.”

I agreed to handle his appeal after viewing a videotape of the film at my office. I watched it several times. At first I missed much of the humor, and the satirical thrust eluded me. Martin was using a language that was largely unfamiliar to me, dealing with issues that belonged to another culture. But as I watched the film a third time, then a fourth, I gradually became adjusted to his cadence, and the points he was making no longer seemed alien. Then, for the first time, I began to understand why the wit and satire of Lenny Bruce, so close to the marrow of my own perceptions, eluded the grasp of many otherwise sophisticated listeners. Bruce and I, in large measure, shared the same roots, our sensibilities tuned by background to a common pitch. But how could he be easily understood by the sons of another time and place? Who would have been bold enough to try to explain to the choirmaster of a Southern Baptist church that when Lenny depicted a black protester telling Barry Goldwater, “Don’t lay that jacket on us, motherfucker,” he was not commenting on style of dress or expressing an attitude toward incest?

It would be no easier, I suspected, to explain the work of Martin Lawrence to the members of the MPAA’s Rating Appeals Board. I had appeared before the board before, and I knew that the climate in the hearing room would be less than agreeable. The proceedings, held in a small auditorium, began with a showing of the film, and I could see from the start that the members of the panel were totally offended. I had, of course, expected as much. These fifteen people were an unlikely audience for this type of movie. The average age in the room was about fifty, and only one person was not white. There was clearly an unfathomable gap that separated the members of the board from a constituency for the knife-sharp humor of a young black comic. I based my case on that distinction.

The substance of my argument was that it was inequitable to allow a handful of volunteers, with no particular credentials, to assume the role of surrogate parents through an arbitrary rating system. Lawrence, I contended, uses a language and explores a social structure with which the members of the board were unacquainted, and therefore they were not equipped to determine its worth. While the MPAA represents itself as serving merely in an advisory capacity, when it comes to the NC-17 rating, its members are offering more than guidance. They are, in effect, telling me that they are more qualified than I am to judge whether my sixteen-year-old son or daughter is mature enough to see a particular film.

Arguing the case for the MPAA was Richard Heffner, who for the past twenty or twenty-five years had served as the organization’s general counsel and did double duty as president of the Rating Appeals Board. Heffner, who was a professor at Rutgers University in New Jersey and for many years chaired a quasi-intellectual talk show on PBS called The Open Mind, presented himself as something of a populist with liberal leanings. But he was well on in years and clearly out of touch with the subculture that spoke Lawrence’s language or had a feel for the issues he addressed—the percentage of blacks in prison, their sexual habits, the hostility of blacks toward whites. It was indeed as if Barry Goldwater were trying to comprehend the speech and dialectic of the protest movement in the sixties.

Heffner, who has a bit of the actor in him, enjoyed playing the part of the homespun country lawyer who was wading in waters that might be over his head, when actually he was a well-educated, sophisticated academic who was quite at ease riding the currents of big-city life. On his television show, he had no difficulty exchanging ideas with some of the leading intellectual figures of our time. But now he seemed to have cast himself in the Jimmy Stewart role in Mr. Smith Goes to Washington.

He addressed the board, of which he was a representative, as if it were a panel of jurors chosen for their objectivity. His strategy was to turn the hearing into a kind of class war in which he spoke for the interests of mainstream America while I championed the cause of a small underclass that was looking to turn conventional values upside down. When I introduced the question of censorship and First Amendment rights, he responded in a tone suggesting that a simple, unpretentious college teacher like himself could hardly be expected to debate such matters. He explained that he was not a high-priced attorney, that he did not wear fancy, hand-painted neckties, that he was, at heart, just an ordinary guy who understood what American parents wanted and needed.

Heffner, of course, was preaching to the choir. He was in the enviable position of an attorney who has a jury made up of his clients. When the lunch break came, I went across the street to a diner while he remained in the hearing room having sandwiches and no doubt discussing the case with members of the Appeals Board. The constraints of the courtroom, needless to say, do not apply to hearings before an independent body such as the MPAA. Such proceedings run according to their own peculiar dynamics—one side sets the terms, makes the rules, and picks the jury. If you happen to be the party taking the appeal, you know the deck has been stacked.

I had prepared for this hearing by gathering material that contained language similar to that used by Lawrence. I picked up CD’s and tapes of 2 Live Crew and other rap groups, which carry cautionary wording like “Parental Advisory—Explicit Lyrics.” My intent was to show that opposition to the use of such language would be a form of de facto censorship, for it would strip the culture that used it of its most potent form of expression. Toward the same end, I had taken with me a copy of an earlier book of mine, Ready for the Defense, which contained verbatim testimony from the trial of Lenny Bruce.

The format of the hearing called for each of us to give a thirty-minute opening presentation followed by fifteen-minute rebuttals and finally ten-minute summations. By the time I got to my closing remarks, it was clear to me that I had done little to tilt the board in my direction. It was then that I decided to introduce some of the testimony taken at the Bruce trial. Among the most persuasive arguments made in Brace’s behalf were those offered by Dorothy Kilgallen, a widely respected newspaper columnist and television personality of that era and as unlikely an advocate of public profanity as one might hope to find. Ever prim and proper in her demeanor, Kilgallen, long associated with the Catholic church and Cardinal Spellman, projected the image of a woman with drawing-room manners who would be more at home sipping tea than watching Lenny Bruce deliver his hard-edged social commentary in a Greenwich Village café. Yet there she was, as stiff and stately as she appeared on What’s My Line?, a popular Sunday-night TV show on which all the participants wore formal evening clothes, testifying in behalf of a nightclub comic who spoke words never before uttered on a public stage.

Kilgallen’s testimony seemed particularly appropriate when Heffner represented my position as being totally permissive. If it were left to me, he suggested, nothing that Lawrence might say or do would be considered unacceptable for public consumption. That, of course, missed the point entirely. My argument was that context was critical and that Lawrence was addressing issues and using language that were consistent with his culture. At the Bruce trial, Kilgallen had made the same distinction in direct response to a question from one of the judges.

“Well, Your Honor,” she had said, “to me words are just words, and if the intent and the effect is not offensive, the words in themselves are not offensive…. I have seen entertainers, and I have criticized them, who didn’t use these words but were offensive, nevertheless.” A bit later, in response to a follow-up question, she noted, “If you said ‘ass’ and you meant a donkey, you could say it and you wouldn’t blush.”

Unfortunately, Kilgallen’s testimony, as perceptive and precise as it was, served Lawrence no better than it had Bruce. The vote went against him, 12 to 3. The producer chose to release the film without an MPAA rating, which meant that its distribution was severely limited. It was shown in selected theaters and did reasonably well. Martin continued to thrive on network television and in MPAA-rated feature films. He went on delivering his stand-up routines unencumbered by legal restrictions or threats of arrest. Lenny Bruce had not fared nearly as well.

I was not quite thirty years old and just five years out of law school when I became involved in the Bruce case. I had recently begun working with Ephraim London, one of the country’s preeminent civil-liberties attorneys. London, who handled a great many First Amendment and censorship cases, had come to public notice with a two-volume set of books called The World of Law, which was published in 1960 and sold very well. I was familiar with London’s work, particularly his handling of the appeals of Alger Hiss and Jack Sobel in two cold war espionage cases. He had precisely the kind of practice I wanted, and I was ready at the time for a career change.

I had cut my teeth as a young attorney working for Emile Zola Berman, who was then perhaps the greatest trial lawyer in America. My affiliation with Berman began in 1959 when I was still in law school. I attended classes at night and worked as an apprentice during the day. I was paid about thirty dollars a week and served mainly as a gofer who carried the great man’s briefcase to court and then as an investigator and trial-preparation assistant. But it was an education that went far beyond law school. Berman was a brilliant criminal lawyer whose notable cases included the defense of Robert Kennedy’s slayer, Sirhan Sirhan, but he tried mainly negligence cases, which were more lucrative, and he was in court every day from September to June. By the time I received my law degree I had logged hundreds of court days, prepared witnesses for every conceivable kind of case, and investigated crimes and accidents in half a dozen states. I started trying cases the day I was admitted to the bar. And from then on I, too, was in court every day.

Working with Berman was an extraordinary experience. In the courtroom he was spellbinding; you couldn’t take your eyes off him. Small, slender, with a beaked nose protruding from an otherwise flat face, he evoked a Giacometti sculpture. But his physical appearance was offset by his voice and manner. He spoke in meticulously modulated tones that could be either coarse or soothing, at times accusatory and at other times reassuring. Always elegantly attired, he moved about the courtroom with a stately grace, his every movement transmitting to the jury a conviction of the truth of his case, and you could see the members of the panel, in something resembling a hypnotic trance, drawing closer to him as he proceeded.

Because of his reputation, Berman’s caseload was enormous, and those cases in which he had little interest were passed along to me. That was how I got my first obscenity case. I represented a filmmaker by the name of Jack Smith who had run into trouble with an experimental movie called Flaming Creatures, a homosexual drag film. It was a welcome break from negligence work, and I realized, probably for the first time, that it was possible to combine trial work with issues that interested me. Nevertheless, the grind of trying cases every day, of seeing one trial stretch into the next and clients merging into one another, had begun to wear me down. The life of a trial lawyer was compelling, but the pressure was fierce. Every day you walked into court and your day came at you with a rush. You might find yourself trying a criminal case, an antitrust case, or a negligence case. A top trial lawyer is like a natural hitter. It was said of Ted Williams that you could wake him in the middle of the night, put a bat in hands, and he would hit the ball somewhere, hard. Trial lawyers are called upon to do that every day.

On some mornings, when you’re still new at your trade, you walk into court for a trial that is to start at ten, and at quarter to ten you don’t know what the case is about. In boilerplate criminal and negligence work, you barely know who your client is. Someone hands you a file, and you realize that you probably know less about the substantive law in the case than anyone in the courtroom. So you soak up as much as you can in the time remaining and tell the judge your case is ready, because given the circumstances, you are as ready as you’ll ever be.

You learn to familiarize yourself with the facts of the case as you proceed, questioning witnesses and reading documents for the first time. The trial lawyer is at a marked advantage in the courtroom because he asks the questions and sets the framework for the trial. At the outset, the judge knows nothing of the facts of the case but knows the law; the jury knows neither; but the attorney knows both, and this allows him to control the proceedings, if he knows how. For example, cross-examining a witness while looking at a document containing his previous testimony makes it possible, often easy, to get a witness to contradict what he said earlier. People rarely mean exactly what they say, and a skilled cross-examiner can add complexity and texture to a statement that at first seemed unambiguous. The ability to get exactly the response you want from a witness is one of the first mechanical techniques a trial lawyer must learn. Thanks in large part to Berman, I had it down pat in my twenties, and once you learn it, it stays with you.

What cannot be acquired so quickly, however, is the ability to be flexible, an essential trait in a good trial lawyer. Every trial has its surprises, and you must be able to adapt to the emergence of new facts and testimony that you haven’t prepared for. An unexpected answer to a question can shift the focus of the proceedings in an instant, making it necessary to restructure your case around the new evidence, and it takes years of experience to be able to do that. Every good trial lawyer, to some degree, has the instincts of a sleight-of-hand artist. He understands that, at trial, illusion is truer than reality. The trick is to impose your own version of the facts on the members of the jury so that their view of reality is the same as yours. This is why the legal system is often seen as a contest in which truth plays only a part. For trials are less about truth than about the perception of truth.

Once a trial starts, for the next six or seven hours a day you are totally absorbed in the process; nothing seems to exist outside the courtroom. The days stretch into weeks, sometimes months, and it becomes its own self-enclosed world. Trial work is really high-wire stuff. You learn quickly under those circumstances, but the tension can become unbearable. It came as no surprise to find that drinking was an occupational hazard among trial lawyers. I knew many who spent their days in court and their nights in a bar, and their personal lives were often as chaotic and unpredictable as their worst days at trial. While working with Berman, I decided that I didn’t want that kind of life and it would be best to get out while it was still early.

During the previous few years, I had crossed paths with Ephraim London on a number of occasions. While doing trial work for Berman, I had started my own practice, reflecting a different set of values, handling a number of censorship cases for Greenwich Village artists, poets, and principally filmmakers. Foreign films were just coming into vogue during the late fifties and early sixties, and many of them stretched the boundaries of what was considered acceptable in the United States. This was the era of underground moviemaking, of experimentation on film. There were no ratings in those days, but you needed a license to show a film in a public theater, and the censors were busy denying them. I took as many of those cases as I could handle, often for little or no money. London was doing the same kind of work on a far grander scale, and I kept running across his name. He represented Grove Press and Janus Films, distributors of many of the foreign films that were having censorship problems. Eventually, we got to know each other. We acted as cocounsel on a few cases and found that we complemented each other rather nicely.

London was basically an appellate attorney. He did very little trial work. I, on the other hand, had been doing nothing but trial work for the past three years. I had virtually been baptized in the free-for-all climate of the courtroom and had grown secure in the feeling that if eyes locked hard, I would not be the first to blink. But I had never argued an appeal and was unaccustomed to the more scholarly demands it entailed. The appellate attorney begins with nothing more than a trial record, and if his side has lost, he must develop new, imaginative arguments that competent lawyers before him failed to make. It means spending many hours in libraries, reading scholarly law journals and advance sheets of the thousands of decisions that come down each week throughout the United States. It requires a different disposition from that of a trial lawyer; a style for which London could have been the prototype.

London possessed the manner of a patrician. He was a man whose stately elegance suggested that he deemed himself above the fray. I, by contrast, was a streetwise kid who grew up in Bronx tenements alert to the possibility of danger around every corner. These were qualities that often proved useful in the rough-and-tumble of the courtroom. They would be particularly welcome in the pyrotechnic atmosphere that surrounded the obscenity trial of Lenny Bruce.


Chapter 2

The trial of Lenny Bruce was not simply a legal proceeding; it was a cultural event. It took place on the near side of the divide that separated America’s past from its future. At the time of his arrest, in the spring of 1964, the stirrings of change could already be felt. The civil rights movement was growing in intensity, and as the war in Vietnam began to escalate, the first sounds of protest were being heard in the streets of the cities. The world of the arts—on film, on stage, in print, even on television—was inching toward the horizon of a new era. Courts high and low had begun to loosen the restraints that bound performers, writers, and artists to an uneven, often bizarre patch-work of obscenity laws. The fabric of society was being rewoven in the midsixties, and Lenny Bruce found himself caught in the warp that joined the old to the new.

I was living in the Village at the time, and I had seen Bruce perform several times during the previous four or five years, usually at the Village Vanguard. He had undergone a gradual transformation since the early fifties—from an impersonator who won a Talent Scouts competition on national television to a stand-up comic who sometimes used off-color language to a biting social satirist who, with perfect pitch, employed the street vernacular of the characters he portrayed in his sketches. But what truly defined Bruce was that he aimed for the heart and chose no easy targets. While other comics who viewed themselves as social commentators drew the line at caricaturing political leaders and public figures with barbs of good-fellow cheer, it was Brace’s disposition to probe deeper. He struck where the meat was most tender, seeking to expose the fine strain of hypocrisy by which even the best of us lived. His brightest success was to make one laugh and squirm at the same time, to draw attention to the wart on even the prettiest face.

With the tempest that would become the sixties still simmering beneath the surface, America was not yet ready for Lenny Bruce. The arrests for speaking obscene words in public began in 1962, first on the West Coast—in Beverly Hills and San Francisco—then in Chicago. Shortly after he was booked to perform at the Cafe Au Go Go in March 1964, word began to circulate that New York would be next. Each night Lenny would survey the room with an eye peeled for the improbable witness who might be taking a note or two. He had already begun lacing his fifty-minute act with observations about his arrests and litigation.

“I’m doing my act and a guy comes in. I know he’s a cop—I’ve had plenty of experience with them. He starts taking down as much of my act as he can. He doesn’t miss a dirty word; he doesn’t get too much of the rest. He arrests me. We go to court. Me and my lawyers have to defend the act he says I gave. All he says are the dirty words. His act is obscene. I’m convicted and have to hire lawyers, maybe go to jail—because of his act. There’s something screwy about the whole thing.”

On April 1—ironically enough, April Fools’ Day—the cop came in. He took some notes. Not only did he not miss a dirty word, he added a few. Two days later Lenny was arrested. He had to hire a lawyer, and the lawyer he hired was Ephraim London. Ephraim wasted little time bringing me in on the case. He sensed right from the start, I think, that he and Lenny would not mix well. London—meticulous and refined, Lincolnesque in appearance and formal in manner—and Lenny—by now looking frayed and harried, strung out on drugs and drained dry by almost two years of legal harassment—would indeed have made an odd couple.

The two men, after all, inhabited altogether different worlds. London’s was the world of aristocratic German Jews who were very successful, very affluent, very well connected. He was married to the daughter of Max Schuster, of the Simon & Schuster publishing house, one of his clients. His uncle was Meyer London, the first Socialist elected to office in the state of New York. Ephraim was a partner of Graham, London & Buttenweisser, a distinguished old law firm with roots sunk deep in the richest soil of
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