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Chapter 1: Understanding Non-Profit Organizations in Kenya
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1.1  Definition and Types of Non-Profit Organizations

Non-profit organizations (NPOs) in Kenya are legally recognized entities formed with the primary goal of advancing social, charitable, educational, or religious causes without the intent of distributing profits to members or shareholders. These organizations play a vital role in the country’s development by addressing gaps in service delivery, advocating for human rights, and promoting sustainable development.

In Kenya, there are three main types of non-profit entities:


1.  Non-Governmental Organizations (NGOs): These are independent organizations that operate autonomously from the government and are typically formed to promote social or public welfare, environmental protection, human rights, and similar causes. NGOs are registered and regulated under the NGO Coordination Act.

2.  Trusts: These are entities formed to hold and manage assets for a specific charitable purpose. They are governed by the Trusts Act and are ideal for organizations that aim to provide financial support, scholarships, or relief efforts. Trusts often work through trustees who manage the organization’s assets in the best interest of the beneficiaries.

3.  Foundations: A foundation is often created by a single benefactor or a group of benefactors who donate funds or assets to support a charitable cause. While some foundations operate like NGOs, others primarily disburse funds to other non-profits to advance a particular cause. Foundations are usually registered either as trusts or companies limited by guarantee.



1.2  Key Differences Between Non-Profits and For-Profit Entities

While both for-profit and non-profit organizations must adhere to Kenyan laws, there are notable distinctions between the two:


●  Profit Distribution: The primary difference is that non-profits do not distribute profits to members or stakeholders. Instead, any surplus generated is reinvested back into the organization’s mission. In contrast, for-profit companies distribute profits among shareholders.

●  Tax Status: Non-profits may be eligible for tax exemptions on income derived from their charitable activities. For-profit businesses, on the other hand, are subject to corporate income tax on their profits.

●  Ownership Structure: Non-profits do not have owners or shareholders. Instead, they have a board of trustees or directors responsible for governance and decision-making. This differs from for-profit entities, which may have individual or corporate owners.



1.3  Legal Framework Governing Non-Profits in Kenya

Incorporating and operating a non-profit organization in Kenya involves compliance with several legal and regulatory frameworks. As a foreigner looking to set up a non-profit, it’s crucial to understand the key laws that govern non-profit activities:


	NGO Coordination Act (1990): This is the primary law that governs NGOs operating in Kenya. It establishes the NGO Coordination Board, the body responsible for registering, regulating, and monitoring the activities of NGOs in the country. The Act requires all NGOs to register with the Board before they can operate legally in Kenya.

	Trusts Act: Trusts in Kenya are governed by this Act, which outlines the responsibilities of trustees and the management of trust property. Foreigners can register charitable trusts in Kenya, provided they comply with the regulations regarding trusteeship and asset management.

	Companies Act (2015): Foreigners can also register non-profits as companies limited by guarantee under the Companies Act. These companies do not have share capital, and their directors do not receive dividends. They are formed solely for charitable purposes and are required to adhere to strict financial and governance reporting standards.

	Public Benefit Organizations (PBO) Act (2013): Although this Act was enacted to replace the NGO Coordination Act, its full implementation has been delayed due to various legal challenges. Once in force, it will provide a more comprehensive framework for the registration and regulation of public benefit organizations, including NGOs, trusts, and other non-profits.
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Chapter 2: Eligibility Criteria for Foreigners
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2.1  Requirements for Foreigners Seeking to Establish Non-Profits

As a foreigner looking to establish a non-profit organization in Kenya, there are several specific requirements and considerations that you must meet. The Kenyan government encourages the formation of non-profits to advance various social and developmental goals but places certain restrictions to ensure compliance with local laws.

The key requirements for foreigners include:

1.  Proof of Nationality and Residence Status:


Foreigners intending to incorporate a non-profit in Kenya must provide proof of their nationality and valid immigration status. This typically includes a copy of your passport and visa. Depending on the type of non-profit, you may also be required to have a specific visa or work permit that allows you to manage or direct the organization.


2.  Local Representation:


Kenyan law mandates that all non-profit organizations have local representatives or directors. This ensures that the organization is accountable to the Kenyan authorities and can operate smoothly within the local legal framework. While foreigners can be part of the leadership, at least one Kenyan citizen is usually required to be a trustee or director in the non-profit.

○  NGOs: The NGO Coordination Board requires that at least one-third of the organization's board members be Kenyan citizens.

○  Trusts: In the case of charitable trusts, it’s advisable to have a Kenyan resident as one of the trustees to ease the registration process and ensure local legal compliance.


3.  Legal Documents:


The incorporation process requires you to submit specific documents that outline the structure and objectives of the non-profit. These include:

○  Constitution/Trust Deed: This document must outline the aims, objectives, and governance structure of the organization. It must also specify that the non-profit will not distribute profits to its members or directors.

○  List of Board Members: You will need to provide details of all board members, including their full names, nationalities, and addresses.

○  Statement of the Organization’s Purpose: This document must clearly define the social, charitable, educational, or religious purpose the non-profit aims to achieve.


4.  Office Location:


The non-profit must have a registered office in Kenya. This could be a rented space, an office within an existing institution, or even a virtual office. The NGO Coordination Board and other authorities require a physical location to reach the organization and ensure its operations are legitimate.



2.2  Role of Local Representatives

Having local representatives is not only a legal requirement but also a strategic advantage for foreign-led non-profits. Kenyan citizens who serve as trustees or directors help bridge the

gap between the foreign founders and local stakeholders. They provide valuable insights into

local customs, legal requirements, and societal needs, making it easier for the non-profit to operate effectively in Kenya.

Foreigners should aim to select local representatives who:


●  Have a good understanding of the non-profit sector.

●  Are familiar with Kenyan laws, especially as they pertain to non-profit operations.

●  Can assist with government relations, community outreach, and administrative tasks.



Additionally, these representatives ensure that the non-profit complies with local governance and operational rules, such as filing annual returns and adhering to tax regulations.

2.3  Importance of Residency Permits and Work Authorization

Foreigners must have the necessary work permits to operate in Kenya, especially if they

plan to actively manage or work in the non-profit. The Department of Immigration Services

oversees the issuance of these permits.

1.  Work Permit (Class D):


This permit is typically issued to foreigners who wish to engage in specific employment or offer services to an organization within Kenya. As a foreigner working with or managing a non-profit, this is one of the most appropriate permits. To obtain this, you will need to show proof that the non-profit is registered, and you may be required to demonstrate that the organization’s activities cannot be performed solely by local staff.


2.  Work Permit (Class G):


This permit applies to individuals seeking to invest in projects that benefit Kenya, such as non-profits involved in development or community projects. If your non-profit involves substantial financial investment or oversees significant projects, this might be the right permit.


3.  Special Passes:


If your engagement is temporary or project-based, you can apply for a Special Pass, which allows you to work in Kenya for a short duration (up to six months). This is often issued for initial project setup or specific short-term activities.


4.  Alien Card:


Foreigners who reside in Kenya for more than 90 days must apply for an Alien Card, which serves as official identification.



Foreigners found working or managing non-profits without the correct permits may face fines, deportation, or other legal penalties. Therefore, it’s crucial to ensure you have all the necessary documentation before starting operations.
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Chapter 3: Steps to Incorporating a Non-Profit in Kenya
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Incorporating a non-profit organization in Kenya involves several steps, from name reservation to acquiring the necessary permits and licenses. As a foreigner, adhering to these steps is crucial to ensure legal compliance and avoid unnecessary delays. This chapter outlines the entire process in a clear, step-by-step manner.

3.1  Name Reservation

The first step in registering a non-profit in Kenya is to reserve a suitable name for the organization. The name must not conflict with any existing organization or business registered in Kenya, and it should reflect the charitable objectives of the organization.

●  NGO Coordination Board:


If you are registering an NGO, the name reservation must be done through the NGO Coordination Board. The process involves:


	Submitting a name reservation request.

	Awaiting approval from the NGO Board, which checks for uniqueness and suitability.

	Once the name is approved, it is reserved for 60 days, during which you should complete the rest of the registration process.


●  Companies Registry (for Trusts or Foundations):


If you are incorporating a trust or foundation, name reservation is done through the Registrar of Companies. The process is similar to that for NGOs but is handled by the Registrar’s office, and the name is reserved for a period of 30 days.



3.2  Preparation of Documentation

Once the name is reserved, the next step is to prepare and submit the necessary documents. Each type of non-profit has slightly different requirements, but the core documents include the following:

1.  Constitution or Trust Deed:


This is the most important document for a non-profit. It outlines the organization's objectives, governance structure, powers of the board or trustees, and the procedures for meetings and decision-making. For foreign founders, the document must clearly state that no profits will be distributed to members or directors, as is typical of non-profits.

○  NGOs require a comprehensive constitution that details the scope of the organization’s activities, management



2.  List of Board Members or Trustees:




3.  Mission and Objectives Statement:







4.  Physical Address of the Organization:




5.  Payment of Application Fees:





3.3  Submission and Registration


1.  NGO Coordination Board (for NGOs):




2.  Registrar of Companies (for Trusts and Foundations):





3.4  Obtaining a Work Permit


1.  Class D Work Permit (for Employees or Directors):







2.  Class G Work Permit (for Investors or Directors):







3.5  Compliance After Registration


●  Annual Returns:




●  Tax Exemption:




●  Operational Reporting:
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