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SERIES FOREWORD

In describing the development of American literature from colonial settlement to the early twentieth century, Harvard professor Barrett Wendell noted that Britain and America began as one, particularly in shared language. “A common language, one grows to feel, is a closer bond than common blood,” he wrote in The Temper of the Seventeenth Century in English Literature from 1904. “For at heart the truest community which men can know is community of ideals; and inextricably interwoven with the structure of any language—with its words, with its idioms, with its syntax, and nowadays even with its very orthography—are ideals which, recognized or not, have animated and shall animate to the end those who instinctively phrase their earthly experience in its terms.” But after initial seventeenth-century settlement, the two diverged, leading ultimately to the eighteenth-century American Revolution. That divergence came from a lack of shared experience. While Britain rolled through the turbulence of urban growth, economic distress, and political revolution, America experienced “a period of almost stationary national temper” and retained its seventeenth-century idealism (what Wendell termed a delicate balance of common-law rights with a sense of Biblical Right) long after Britain’s had passed. Thus, one common language came to be spoken in two entirely different nations. This divergence marked the creation not only of American literature, which emerged in full flower in the nineteenth century, but also a uniquely American political culture, a culture that Wendell could still see operating in the United States of William McKinley, Theodore Roosevelt, and Woodrow Wilson. This task, of understanding just what constitutes American political culture, what makes it unique from other nations as well as similar, and how that affects our current understanding of national development continues to fascinate American historians.

American political culture itself is a diverse concept, but at its base marks the boundaries, constructed over 400 years, of our political discourse and understanding. We understand political change through a particular, historically developed, American lens, unique from other nations and their collective experience. How we learn political culture is also multifaceted: from friends and family, schools and universities, media sources, religious leaders and texts, or the community institutions that shape our daily experiences of life. Daniel Walker Howe, in his seminal Political Culture of the American Whigs (1979), defined political culture as “an evolving system of beliefs, attitudes, and techniques for solving problems, transmitted from generation to generation and finding expression in the innumerable activities that people learn; religion, child-rearing customs, the arts and professions, and, of course, politics.” Jean Baker in her Affairs of Party: The Political Culture of Northern Democrats in the Mid-Nineteenth Century (1983) likewise noted that “Political Culture assumes that the attitudes, sentiments, and cognitions that inform and govern politics are not random arrangements, but represent (if only we could see them as an anthropologist does the tribal rites of Tikopia) coherent patterns that together form a meaningful whole.” This collection of impressions and attitudes we call “American political culture,” distinct from other national traditions, is framed by the intellectual debates, party clashes, partisan disputes, religious difficulties, and economic stresses experienced since the eighteenth century and earlier. Put differently, Alexander Hamilton and Thomas Jefferson have been dead since the early nineteenth century, yet we still maneuver in the intellectual arena of political culture they constructed. American political culture, worthy of study in its own right, also helps frame contemporary policy disputes that rankle us in the twenty-first century. No debate over health care, environmental issues, foreign affairs, or economic policy occurs in a vacuum divorced from precedent, but is framed by developed and developing structures of political culture with roots stretching back hundreds of years.

The guiding theme of the Praeger Series in American Political Culture is explaining how cultural factors (education, family, community, etc.) and economic change (technological innovation, depression, prosperity, market alterations, etc.) intersect with political methods (elections, strategies, laws, policies, institutions, etc.) to shape human actions throughout American history. While the series exhibits a theme, it is understood broadly to encourage a wide array of new projects and scholars from many disciplines—history, politics, law, and philosophy, for example. We welcome diversity in approach to historical topics, such as biography, institutional history, history of ideas, policy history, and the development of political structures, among others, but this series works within the discipline of history, not political science. We deal with political culture from a strictly historical perspective.

Peter Zavodnyik’s history of expanding federal power sheds light on an understudied era of national government growth and contributes to our understanding of American political culture between the 1860s and the 1930s. With a keen eye for overlooked details, he meticulously narrates this era’s laws, legislation, court cases, elections, and policies, giving readers a thorough political and policy narrative of America from Abraham Lincoln to Herbert Hoover. Scholars such as Morton Keller have seen federal growth in the Civil War years but posit it receded again after 1877 and the collapse of Reconstruction. Zavodnyik, on the other hand, portrays the post–Civil War period as a catalyst for continued federal government growth, and while other scholars stop at 1877 or 1896, he sees continuity down to the Great Depression—in debates over Civil War pensions, agriculture and conservation policies, tariff and taxation battles, civil service reform and growth, railroad regulations, workplace safety, and hundreds of other legislative dustups, bureaucratic proclamations, and Supreme Court cases. Most importantly, he challenges the traditional interpretation of government expansion throughout American history—that government growth comes in spurts and starts, or as economist Robert Higgs has suggested in Crisis and Leviathan, that growth increases dramatically during economic and military emergencies. Instead, Zavodnyik suggests that federal government growth came gradually and inexorably in the late nineteenth and early twentieth centuries as the economy changed, and judges and politicians of both parties read the Constitution in creative ways to support that growth. In other words, the 1930s New Deal was no sudden detour from traditional American political culture, but a logical extension of patterns rooted in the previous century.

This interpretation builds on his earlier work, The Age of Strict Construction: A History of the Growth of Federal Power, 1789–1861 (Catholic University of America Press, 2007), which showed that centralized power grew in the pre–Civil War years through expansion of the federal patron-age system, an ironic twist considering the most effective advocates of the spoils system were antebellum Democrats traditionally hostile to an assertive federal government. Those who hated central government hastened its arrival. Zavodnyik’s The Rise of the Federal Colossus adds to our knowledge of American federal government institutions, especially in the understudied decades between 1870 and 1900, and how public demand calling for increased regulation of emerging corporations stimulated government expansion and contributed to the development of American political culture in the 70 years after civil war.

—Jon L. Wakelyn and Michael J. Connolly, Series Editors


INTRODUCTION

For the first 70 years of the Constitution’s existence, Article I, Section 8’s enumeration of the powers of Congress served as its most important feature. The meaning of its terms received lengthy examinations in Congress, the courts, and the newspapers. In contrast, the provisions of the Bill of Rights were rarely debated or litigated, and the separation of powers—the assignment of responsibilities to one or more of the three branches of the federal government—was embraced without incident. The enumerated powers of Congress remained the subject of discussion for many years in part because of divisions over how they should be interpreted. The states ratified the Constitution on the understanding that they ceded to the national government only those powers found in the Constitution. The Tenth Amendment enshrined this view of the federal government’s authority: “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”

During the Constitution’s early years, two schools of thought developed with respect to the powers of Congress. One group led by Alexander Hamilton, John Marshall, Henry Clay, and Daniel Webster gave them a broad reading in support of programs designed to promote economic development. A second group was represented by Thomas Jefferson, James Madison, and James Polk. Eager to limit federal activity and protect the rights of the states, it held that Congress must adhere to the constrained understanding of the powers of Article I, Section 8 revealed during ratification. The latter school—those who advocated a “strict construction” of the powers of the national government—prevailed during the antebellum period. By the 1850s, even advocates of a vigorous exercise of national authority refused to defend the notion that the general welfare clause bestowed a broad spending power, and the claim that the commerce power was exclusive—that the states could not regulate interstate commerce even in the absence of conflicting federal statutes—had been discarded.

Yet if the dam remained, cracks had begun to appear by 1861. Advocates of a broad construction of federal authority had become adept at finding precedents in early federal legislation for measures they favored, even if the cited examples were not always on point. They emphasized the words of the enumerated powers at the expense of historical context, so that hopelessly broad phrases such as the authority to “regulate commerce” served as the basis for novel legislation. Exercises of federal authority of disputed legality led Americans to investigate how they should respond to the assumption of powers by the federal government that had originally been reserved to the states. A great many Americans saw the national government as merely an agent of the states who created it, and within this group, some believed the states could renounce the Union in response to violations of the constitutional contract despite the fact that the Constitution contained nothing that implied a right of secession. The conviction of southerners that the Union was nothing more than a confederation of sovereign entities provided what they saw as legal authority for the secession of 11 states in the first months of 1861.

Differences over constitutional interpretation and the scope of federal authority did not serve as the primary causes of the secession of southern states; nor did highly publicized disputes over the power of Congress to ban slavery in the territories and the extent of the states’ obligation to comply with the terms of the fugitive slave acts. Southern politicians were most alarmed by the prospect of a Republican-controlled national government wielding its prodigious pecuniary influence in their states. An elaborate network involving federal patronage—the “spoils system”—had developed in the years between 1829 and 1861 that enabled officials in Washington to influence political activity and commentary at the state level in a way that was wholly at odds with the federative nature of American government. The customhouses, post offices, and other federal entities provided scores of jobs and enabled those who controlled them to wield a degree of influence that dwarfed the power of those who presided over small state bureaucracies. During the antebellum period, caucuses and conventions determined party nominations. With the ability to vote in these gatherings available to anyone who appeared at them, a postmaster or customhouse official could send platoons of federal employees to these meetings and thereby decide who received nominations. An elaborate system of newspaper patronage also appeared during the antebellum period; state department contracts for printing federal laws went to newspapers in each state and hundreds of newspaper editors received places in the executive branch. The appearance of a vast network of patronage built on federal largesse contradicted the predictions of the advocates of the Constitution, who assured the country that the states would have more places to offer and wield more influence than the federal government.1

During the 1850s, two proslavery Democratic administrations deployed federal offices and contracts in a futile attempt to stamp out antislavery sentiment among Democratic politicians and newspapers in the northern states. It was the existence of this system that led many southerners to fear the election of a Republican president in 1860. Armed with federal offices and contracts, men such as Abraham Lincoln or William Seward could inject antislavery sentiment into the southern states. Southern politicians such as John Slidell were acutely aware of the potential of federal patronage as a political tool, as they had been at the forefront of the effort during the Pierce and Buchanan administrations to eradicate antislavery sentiment within Democratic Party organizations and newspapers in the northern states. As slavery was viewed in the South as well as in the North as a fragile institution, southerners feared that the introduction of antislavery sentiment in their states would pose a mortal threat to the institution. If the non-slaveholding whites of the South were convinced that it undermined their own fortunes, they would seek to abolish it. Southerners had labored for three decades to keep antislavery literature from entering their section, going so far as to require that federal postmasters in their states confiscate it as a matter of course when it arrived in their post offices. Thus the secession of the southern states in the weeks before Abraham Lincoln took the oath of office on March 4, 1861—they did not wish to risk having a president who had proclaimed the need to set slavery on a course for its “ultimate extinction” deploy hordes of antislavery zealots in their states. While neither Lincoln nor any other northern politician had ever claimed the federal government possessed the right to ban slavery in the states (at least in peacetime), southerners suspected that a Republican administration armed with federal contacts and jobs would wage a war of propaganda on it and produce its demise. In sum, while the federal government continued to adhere to a restrained conception of its lawful powers in 1861, the multiplication of federal offices and contracts rendered it a formidable and often destructive institution—at least in a political context—by the time of the secession crisis. Men as varied in their views as Daniel Webster and John C. Calhoun had spoken out against the use of federal offices to centralize the party system and eradicate dissent, but their warnings were ignored.

The Civil War itself promoted centralization, albeit in a more nuanced and indirect fashion than is normally acknowledged. With southern lawmakers absent, Congress provided funds for endeavors previously left to the states, and it used its tax power to reach subjects beyond the authorities listed in Article I, Section 8. It also issued money that was not redeemable in gold—a novelty that struck many as odd as the government’s only relevant power was that of issuing coin—gold or silver money. Congress used its commerce power to bring banks within its purview despite the fact that reserve requirements had thus far fallen within the domain of the states. Following the war Congress relied on the Constitution’s requirement that the states maintain republican governments as legal authority for the abolition of governments in the southern states in favor of temporary military rule. The Reconstruction amendments also proved subject to abuse. An amendment designed to protect former slaves was ripped from its original moorings and deployed in the cause of preventing the states from regulating certain economic activities. By 1910, federal judges had broadened the scope of this amendment to the point that it served as the basis for an effective judicial veto power over state regulations of business.

As recent works by Brian Balogh, Richard Franklin Bensel, and Kimberley S. Johnson have demonstrated, federal authority was exercised vigorously and for a wide variety of purposes during the period between the Civil War and the 1930s.2 Consequently, the New Deal was not as radical a departure as has been often alleged.3 Only a broad interpretation of the enumerated powers of Congress made the expansion of the federal sphere possible. In the years immediately following Appomattox, large Republican majorities ensured that the Hamiltonian view of the Constitution met only modest resistance. The Jeffersonian, “states’ rights” approach suffered even after Democrats won back the House in 1874. Southerners themselves embraced a broader view of federal authority than they had before the war; surveying the destruction of transportation facilities in their section, they sought federal aid for projects they had once opposed as unconstitutional. Other groups once hostile to a vigorous exercise of federal authority also embraced national power. Farmers had formed the backbone of the states’ rights, strict constructionist Democratic party during the antebellum period; by the end of the century they had obtained federal regulation of railroad rates—an unprecedented use of the federal commerce power. Some farmers wanted Washington to provide them with loans at artificially low rates and warehouses where they could store their crops while waiting for prices to rise—a venture that would have amazed even the most generous-minded broad constructionists of the 1850s. Farmers achieved these goals during World War I. Labor had not been enthusiastic about Henry Clay’s American system, which it viewed as taking money from impoverished taxpayers for the benefit of contractors and manufacturers, but it looked on the national government in a new light during the years after the Civil War. When labor strife on the railroads resulted in the interruption of traffic on the major lines, the federal government responded first by deploying troops and later by supervising labor relations in that critical industry. The extension of the commerce power to issues such as workplace safety and wages on the railroads constituted a revolutionary innovation, and one that tied the fortunes of workers in the nation’s largest industry to the wishes of congressional majorities in Washington.

Congress enacted novel legislation in a variety of areas during the Gilded Age and the Progressive Era, injecting the federal government into matters as varied as education, public health, and the reclamation of arid lands. The commerce power was deployed in the cause of food safety as early as the 1890s, and the tax power was used to deter activities, some of which were harmless, that met with the hostility of congressional majorities. Congress exercised its postal power for the purpose of enacting morals legislation, and the importation of books by famous authors was banned by customs officials on the grounds that they were obscene. While a program to aid primary schools with federal grants did not become law, a bill for that purpose passed one house of Congress or the other on multiple occasions during the 1870s and 1880s.

The number of Americans over whom the federal government exercised a pecuniary influence underwent staggering growth during the late nineteenth century, albeit due to policies that fell, for the most part, within the powers of Congress. Still, the fact that the fortunes of so many Americans turned on policies established in Washington conflicted sharply with the expectations of the founding generation—they believed the states would wield far more influence than the national government—and it did much to erode the decentralized nature of the federal system. The power to raise an army endowed the national government with authority to compensate soldiers. Republicans exploited this authority to the fullest during the period between 1880 and 1910, when they ran for office on promises to expand benefits for those who had served in the Union army during the Civil War. Pension Bureau agents visited northern states on the eve of elections to promise voters that their monthly benefits would be increased, effectively bribing them to support Republican candidates. These tactics proved enormously effective in helping Republicans overcome the increasing dissatisfaction of farmers and win critical swing states such as Indiana. Protective tariffs dated from early in the nineteenth century and the authority of Congress to impose them was no longer subject to dispute. As the percentage of American workers who toiled in mills and factories increased after the Civil War, the political potential of protection increased exponentially. Industrial wages in Europe trailed those in America, and workers as well as their employers accepted the argument that high tariff rates must be maintained to protect the country’s manufacturing sector. That protection was affecting a massive transfer of wealth from consumers to large industrial concerns became evident by the 1880s and the unwillingness of Republicans to lower rates helped Democrats win both houses of Congress as well as the presidency in 1912.

The pace of centralization accelerated during the Progressive Era. Alexander Hamilton’s claim of a broad spending power via the general welfare clause rose from the dead to authorize federal grants for vocational schools and maternal health. During World War I, the national government effectively set wages and prices in a variety of industries and determined the distribution of scarce resources, forcing some businesses to stop functioning altogether. It also encouraged the formation of surveillance networks, distributed propaganda to schools, and incarcerated women viewed as a threat to the health of enlisted men at nearby army bases. Federal oversight of economic activities without a direct relationship to interstate commerce ceased for the most part at the end of World War I, but innovations continued during the 1920s. Federal officials produced something of a bubble when they maintained artificially low interest rates and provided loans to banks and, in turn, stock speculators while reducing the reserve requirements of national banks. Regulatory agencies obtained control over critical industries such as the radio business and used it to bar from the airwaves speech they deemed injurious to the public interest. Farmers became the first interest group to obtain direct aid from the national government. In 1929, federal officials began spending millions of dollars buying cotton, wheat, and corn in the hope of elevating farm incomes; the effort was in vain. It served as a useful precedent when urban politicians sought aid for their impoverished electorates as the economy failed during the early 1930s. The national government responded to the downturn by providing the states with grants to aid the unemployed; it also loaned money to failing banks. The Supreme Court also expanded its authority by fiat. By 1930 the justices were on their way to acquiring a veto power over all types of state laws. This stemmed from a discovery made during the 1920s: The Fourteenth Amendment applied at least a portion of the Bill of the Rights to the states. This realization had eluded the justices for 60 years, in part because it eluded the country when the amendment was submitted to the states for their approval. In time this discovery would enable the federal judiciary to oversee every aspect of state activity, from the framework of courts to social welfare systems and schools.

No constitutional amendment expanding the federal government’s spending and regulatory powers was enacted during the 70 years from the Civil War to the Great Depression. Yet federal power grew dramatically—mostly by construction—in ways that were both helpful and destructive. Small increments followed each other, and ground taken in the process of centralization was not abandoned. By the time the New Deal arrived all of the precedents necessary for the establishment of an all-powerful central government were available—Franklin D. Roosevelt and Congress merely enlarged the portion of the population that benefited from federal aid. The regulatory framework put in place during the 1930s seemed revolutionary at the time, but the regulations imposed on the industrial and financial sectors were not far removed from those already established for railroads and national banks. The labor laws of the 1930s built upon previous legislation that protected railroad employees. In sum, the revolutionary phase in the development of American federalism was not the New Deal and the period that followed it, but the preceding 72 years when national government began regulating banks, overseeing labor relations in critical industries, and providing aid to the downtrodden. The period between 1861 and 1933 also saw Congress abuse its authority for the purpose of giving certain industries and individuals a competitive advantage. Lawmakers in Washington also initiated the practice of routing public money into the pockets of voters for the purpose of manipulating them. While these practices would not reach epidemic proportions until the end of the twentieth century, their roots go back much further in American history than is normally acknowledged. These legacies of centralization came to life during the war that confirmed the national government’s supremacy and matured during the following years, when its influence and power grew exponentially.


Chapter 1

FEDERALISM AND WAR, 1861–1865

THE ASSEMBLING OF ARMIES

The Civil War strained the federal system and accelerated the process of centralization. It also revealed that the government formed in 1789 was equal to the gravest challenge a nation can face. The war began with the bombardment of Fort Sumter by South Carolina troops on April 12, 1861. Major Robert Anderson surrendered the fort the following afternoon. A Confederate government purporting to represent the states of the Deep South had already proclaimed its existence at Montgomery, Alabama. On April 15, President Lincoln declared that “combinations too powerful to be suppressed by the ordinary course of judicial proceedings” existed in the states of South Carolina, Georgia, Florida, Alabama, Mississippi, Louisiana, and Texas. Pursuant to the authority vested in him by a law of February 28, 1795, the president called forth 75,000 members of the state militias to suppress said combinations “and to cause the laws to be duly executed.”1 The men were inducted into volunteer units of the Union army—the militias themselves were not deployed in the field. On April 19 and 27, Lincoln ordered the navy to impose a blockade on the ports of states in rebellion.2 On May 3, the president called for 42,000 volunteers to serve for three years in the army and navy.3 Offended by the president’s actions, the states of Virginia, North Carolina, and Arkansas seceded and joined the Confederate States of America before the end of May. The Confederate Congress voted to move the capital to Richmond, Virginia. Tennessee declared its independence and entered into an alliance with the Confederacy, while other border states quaked with discord but did not secede. Kentucky declared its neutrality but remained within the Union. Missourians, divided bitterly over the state’s future, proceeded to wage a brand of internecine warfare on each other that was far worse than anything they had inflicted on Kansas. Governor Claiborne Jackson refused to act on the president’s request for troops; instead he called out the state militia and some feared he would use it in support of the Confederacy. Union troops responded by arresting members of the militia. Leaders of the state government as well as members of the legislature fled to Arkansas. The latter enacted an ordinance of secession and joined the Confederacy despite having less than a quorum. Back in Missouri, a state constitutional convention that had rejected secession reassembled. It ruled the state until early 1865.4

To bring the rebel states to heel while inflicting a minimum of damage, General-in-Chief Winfield Scott proposed to use the navy to shut down the Confederate coast and an army of 85,000 men to take control of the Mississippi River. While the northern press grew impatient over Scott’s reluctance to invade the South, even the Anaconda Plan required an armed force beyond the immediate means of the federal government. In the spring of 1861 it lacked the resources to house the soldiers it had called into service, much less send them into hostile territory. The administration worsened its difficulties when it decided to allow the states to organize volunteer regiments instead of establishing a national army devoid of state units. For the balance of the war, men identified themselves by their state regiment, i.e., the 2nd Iowa or 5th New York. This decision left soldiers under the command of their respective states until they were deployed in the field.5 The War Department relied on the states to raise, equip, and organize volunteer regiments during the early months of the war, though the legislatures were free to ask the War Department to indemnify them for the expenses incurred. Regimental officers were appointed by governors or elected by the men who served under them. Some governors operated for a time under the mistaken impression that they retained authority over state units even after they had been integrated into the Union army; the attorney general found it necessary to issue an opinion holding that their authority ceased when volunteers were called for national service by the War Department.6

Congress allowed this situation to remain in effect when it convened in July 1861, in no small part because northern citizens identified so strongly with their home states.7 The acquiescence of lawmakers also stemmed from the national government’s limited administrative capacities.8 Fortunately the Union was blessed with several governors who proved equal to the task of military organization, including Edwin Morgan of New York and Oliver Morton of Indiana. These men, along with other governors and the state legislatures, found themselves doing the bulk of the work in the early months of the war; they had to cajole and beg the national government to accept more troops. Before the end of April, Wisconsin appropriated $100,000 for the war.9 Massachusetts would spend over $29 million on the war effort.10 As late as 1865, New York State devoted half of its $12 million budget to the war.11 The line that separated state and federal responsibilities in outfitting and equipping troops remained unclear. In late 1862 the New York Evening Post reported that the worst-equipped soldiers were those of Connecticut—they had not been paid in six months and many lacked blankets and winter over-coats. The state’s legislature was mortified; it responded promptly with appropriations for the necessary supplies.12 Union casualties at Bull Run were increased by the willingness of the War Department to allow state volunteer units to wear uniforms of varying colors—the confusion resulted in several accidental deaths. Shortly thereafter the states began complying with U.S. Army standards in the design of uniforms for their troops.

Before the war the federal government and the states neglected their military establishments, leaving them ill-prepared in the spring of 1861. Northern armories still contained flintlock muskets. Iowa had so few of these relics (1,700) that members of the state militia had to post a bond before using them in prewar parades.13 The War Department had nearly 500,000 rifles; most of them were outdated. Federal officials provided some states with weapons, but many were in such poor shape they could not be used. Nor was ammunition readily available in the necessary quantities; Indiana had to build its own factory to manufacture it.14 State and federal officials as well as Confederate agents raced to Europe to buy guns, where they proceeded to bid against each other and push up prices. As the war progressed, one northern state after another ceded purchasing authority to the War Department, though some officials resisted out of fear that supplies would no longer be purchased in their states.15

Nowhere was the chaos and disorganization of the northern war effort more evident than in Washington, DC. In the days following Lincoln’s call for troops in mid-April, capital residents feared Confederates would occupy the city—the campfires of the rebel army could be seen across the Potomac River, flickering in the night. A southern clergyman preparing for a short journey to the South left his cat in the cellar of his Washington house with only three days’ provisions—so confident was he that he would return promptly after Confederates occupied the city.16 After mobs in Baltimore attacked Massachusetts soldiers on their way to the capital (April 19), Maryland officials ordered or at least acquiesced in the disabling of railroad bridges on the lines to Philadelphia and Harrisburg. They asked the president to route troops around Maryland and he complied for a brief period. Southern sympathizers destroyed telegraph lines, thus cutting off communication between Washington, DC, and Baltimore and in turn the rest of the North. Among capital residents, a lack of information from the outside world begat fear and paranoia. In time a full-blown panic set in—rumor had it that Confederate troops were approaching and civilians began evacuating the city. The approaches to major buildings such as the Capitol were adorned with artillery pieces. The executive square was to be the last refuge of the federal government. When all else was lost, senior officials would retreat to the treasury building where the entrances were barricaded and 2,000 barrels of flour were stored in the basement. The scare did not end until a train containing the 7th New York Regiment arrived on April 25.

When fear subsided, disorganization again ruled the day as the War Department’s resources proved unequal to the task of properly feeding and housing the thousands of soldiers pouring into the city. Some had to be housed in the Capitol. A soldier of the 7th New York thought the décor reminiscent of a “southwestern steamboat saloon.” He rejoiced in the open roof as it provided badly needed ventilation. (The dome was not yet finished.)17 The 6th Massachusetts made its home in the Senate chamber; the commanding officer occupied the vice-presidential chair and the regimental colors adorned the gallery, the seats of which were prized for sleeping as they had abundant cushioning.18 As summer neared, the capital’s railroad and telegraph connections to the North were reestablished. Federal troops occupied Baltimore and imposed martial law. When Congress met later that summer, it provided funds for the establishment of a federal police force in Baltimore to relieve Union soldiers of the need to walk the streets of that volatile city.19

Slowly but surely, the war converted the modest capital of antebellum America into a bustling metropolis, part boomtown and part military camp. Overnight it was covered in a maze of telegraph wires, and the War Department ran lines out to some 40 forts that appeared on the outskirts of the capital. The War Department brought employees of the Pennsylvania Railroad including Andrew Carnegie into the city so they could operate the telegraph network as well as the railroads. As artillery shells could already travel three to four miles, Union Army officers realized that the Virginia bank opposite the city would have to be taken, and it was. Union troops occupied Alexandria; otherwise it would have threatened northern shipping as well as the capital. Freight and soldiers poured into Washington, and cows needed to sustain the army were deposited on the mall until one fell into a canal.20

During the first weeks of the conflict, the federal government tottered between ineptitude and the sort of heavy-handed conduct that the world had learned to expect from governments at war. The president ordered U.S. marshals to enter telegraph offices in the North and seize copies of all telegrams sent or received during the previous 12 months. The order was executed across the country by marshals acting in unison during the afternoon of April 20.21 The federal government took possession of all telegraph lines radiating from Washington and censored dispatches sent north by newspaper correspondents.22 Federal authorities took over the flour mills of Georgetown to feed the soldiers pouring into the capital, and the president spent millions of dollars on the war without congressional authorization.23 When Congress finally met in July, the Republican majorities that remained after the exodus of southern members gave the president the power and money he needed. On July 13, Congress appropriated $5.76 million to pay volunteers.24 It sought to raise $80 million by taxation. As increases in duties on coffee, tea, and sugar would not suffice, it also provided for the first direct taxes on land levied in a generation: a law of August 5, 1861, imposed a direct tax on the states and provided quotas each one would have to meet. New York received a bill for $2.6 million. The states were left the choice of paying the levy themselves or allowing federal assessors to value and tax real property within their borders. To placate farmers irritated over the land tax, the measure also imposed a tax on incomes over $800. On July 17, Congress authorized the secretary of the treasury to borrow up to $250 million and issue $50 million in non-interest-bearing treasury notes. A law of July 22 authorized the calling of 500,000 volunteers. It provided that governors would commission the field, staff, and company officers of each regiment. A measure of July 29 gave Lincoln authority to call out the army and navy as well as the state militias. On July 13, Congress authorized the president to ban all intercourse between the rebel states and the rest of the nation, and he did so on August 16, 1861.25 Congress added a rider to an appropriation for the army that gave legal sanction to the president’s proclamations and orders issued during the spring that concerned the army, navy, militia, and volunteers of the United States. Said acts “are hereby approved and in all respects legalized and made valid” to the same extent as if “they had been issued and done under the previous express authority and direction of Congress.”26

On August 6 Congress subjected to confiscation all property used to aid the insurrection and authorized U.S. attorneys to initiate condemnation proceedings.27 The law would have provided for the confiscation of all property of persons aiding the rebellion but the president refused to go along with a measure that would have had the effect of emancipating—at least in theory—a great many slaves. During the rest of the war, the extent of the national government’s power to confiscate property in the South would serve as a source of intense debate. Radical Republicans wished to distribute the lands of rebel planters among former slaves; moderate Republicans and Democrats believed such a course would violate Article III, Section 3 of the Constitution: “no Attainder of Treason shall work Corruption of Blood, or Forfeiture except during the Life of the Person attainted.” They interpreted this provision as providing that while the national government could remove land from its rebel owners, the right of the heirs of those persons to that land could not be impaired.28

After George McClellan took over the Army of the Potomac in the fall of 1861, he spent months drilling the men under his command. He ignored the demands of Northerners to move on Richmond. While northern Virginia remained quiet, frictions in the Border States elicited a more aggressive response from the national government and the armies that spoke for it. After guerrilla war broke out in Missouri, General John C. Fremont imposed martial law in St. Louis on August 14 and extended it to the entirety of the state on August 30. When he declared that all property of persons aiding the rebellion would be confiscated and their slaves set free, he received a prompt rebuke from the president, who directed him to confiscate only property actually used in aid of rebel forces as provided by the Confiscation Act. The president proved more aggressive in responding to events in Maryland. With secessionists determined to sever the state’s ties with the Union, the legislature met on September 17. Union soldiers arrested nine lawmakers. Two Baltimore editors as well as the mayor and a congressman also found themselves in military custody. Northerners were appalled, especially after the president refused to disclose the grounds for the arrests. The War Department later explained that the detainees had given “aid and comfort to the enemy.”29

The year 1862 presented the Union with painful failures, dramatic victories, and ample evidence of the cost of modern war. Under the threat of removal, McClellan moved the Army of the Potomac via transports to the peninsula between the York and James Rivers in Virginia. After reaching the outskirts of Richmond and causing the Confederate government to make plans for evacuating the capital, the general responded to clashes with the enemy by withdrawing to a coastal plateau and demanding that Washington send him more troops. Although the Army of the Potomac vastly exceeded the Confederate Army of Northern Virginia in size, it was eventually called back to the outskirts of Washington. Robert E. Lee led Confederates in an invasion of Maryland that summer; the incursion ended with a Union victory at Antietam, where 4,800 men died and 20,000 were wounded. In the west, Union troops captured Fort Henry on the Tennessee River and Fort Donelson on the Cumberland River. In March 1862, Union troops landed below the bluffs of the Tennessee near Corinth, Mississippi, and prepared to sever the Memphis & Charleston Railroad, a critical east-west link. They sustained a withering attack by Confederates. The rebels appeared on the verge of a great victory in what became known as the Battle of Shiloh until reinforcements enabled Union troops to withstand a charge on the morning of the second day and turn defeat into victory. Memphis fell in June and New Orleans did so shortly thereafter. Late in the year Ambrose Burnside led the Army of the Potomac in an attempt to take Fredericksburg, Virginia. The effort failed when six uncoordinated charges produced nothing more than 12,500 Union casualties. While the Union effort on land had a mixed record during 1862, a blockade of southern ports reduced cotton exports to almost nothing and crippled the Confederate economy. It also produced severe inflation—a development that would eventually contribute greatly to breaking the will of the South.

FEDERAL RULE IN WARTIME

If the northern war effort had produced only mixed results in the field by the beginning of 1863, it had already wrought great changes on the home front. Under the necessity of war, a government of enumerated powers reached into every home in the North to extract men or money or both. In the process it altered the notions of Americans about the proper role of their national government. The power of the presidency expanded dramatically. Lincoln exercised “a wider authority than any British ruler between Cromwell and Churchill.”30 There was certainly no precedent for his administration in American history. The Illinois lawyer at the helm of the nation followed a course that fell within the law most of the time, with a handful of notable exceptions.

The president had to find his way in the dark. Faced with a war only weeks into his term, he had to act without the assistance of Congress or the numerous federal officials from the South who resigned when their states seceded. Almost immediately the executive branch started moving money among the departments and spending it without statutory authorization. By July 1, War Department spending had pushed the national debt to $91 million—it had been only $65 million the year before—and still not a single appropriation for the war had been made by Congress.31 The May 3, 1861, proclamation seeking volunteers constituted an intrusion into the congressional sphere, as the power to raise an army is among the enumerated powers of Congress. The existence of a blockade for several months prior to specific authorization also appeared problematic, and in the Prize Cases, the Supreme Court came within a single vote of holding that the president exceeded his authority in that regard.32 In his opinion for the majority, Justice Robert Grier concluded that April 1861 proclamations imposing the blockade fell within the scope of the authority of the president. He cited the onset of hostilities, international law, the Militia Acts of 1795 and 1807, and the August 1861 law ratifying the president’s acts during the previous five months.33 That the steps taken by Lincoln in the spring of 1861 were of indisputable necessity regardless of the law seems beyond doubt; still, he exacerbated the problem when he set the special session of Congress for July 4, 1861, instead of an earlier date.

Martial law was established in Washington, DC, and Baltimore as well as in Fort Leavenworth, Kansas, and large parts of Kentucky and Missouri. At one point Union army General Thomas Ewing Jr. ordered the evacuation of four Missouri counties in an attempt to stem the violence that plagued them. During Lee’s 1863 invasion of Pennsylvania, martial law was established in parts of that state as well as in nearby counties of Maryland and Delaware—much to relief of citizens, some of whom requested it. Martial law proved an immense benefit in New Orleans. During the years prior to the war, the city government had already established a reputation for neglect and corruption. The city’s commanding officer, Union general Ben Butler, though an accomplished thief himself—he earned the nickname “spoons” for stealing silverware from the homes of residents of New Orleans—put an end to the rule of street gangs and enforced sanitation measures that prevented the yellow fever outbreaks that had been an annual event.34

While the country did not protest the establishment of military rule in areas subjected to the chaos of war, the president’s decision to suspend the writ of habeas corpus in areas at peace without congressional authorization produced intense debate. On April 27, 1861, he authorized General Winfield Scott to suspend the writ along the military line of transportation being established between Philadelphia and Washington.35 On July 2, 1861, Lincoln issued a similar order with respect to the military line between Philadelphia and New York City.36 Section 9 of Article I provided for the suspension of the writ of habeas corpus when “Cases of Rebellion or Invasion the public Safety may require it,” but it was not clear whether this authority had been bestowed on Congress or the president. Many believed the power was vested in Congress alone. Lincoln defended his actions in a message of July 4, 1861: “As the provision was plainly made for a dangerous emergency, it cannot be believed the framers of the instrument intended that in every case the danger should run its course until Congress could be called together, the very assembling of which might be prevented, as was intended in this case, by the rebellion.”37

Suspension of the writ was followed by the arrest of noncombatants by military authorities, even in parts of the North that were at peace. This practice received a profoundly negative response from Chief Justice Roger Brooke Taney. In May 1861, John Merryman, a lieutenant in the Maryland militia who had helped burn a railroad bridge outside of Baltimore—possibly the at the order of the governor—was arrested at his home by army officers and held in custody at Fort McHenry on charges of aiding the enemy. Merryman’s lawyer sought a writ of habeas corpus from Chief Justice Taney, who was then at his home in Baltimore while on circuit. Taney granted the request; he issued a writ requiring General George Cadwallader to appear before him and to bring Merryman. Cadwallader responded by writing Taney a letter explaining the charges against Merryman; he cited the president’s suspension of the writ of habeas corpus in Maryland and declared that he would not comply with the order. A U.S. marshal appeared at Fort McHenry with an order of attachment for General Cadwallader only to be denied entry.38 When the marshal informed Taney in a crowded courtroom that he had been denied entry to the fort, Taney noted that the marshal could call a posse comitatus, but he admitted that it “would face a superior force.” The Chief Justice concluded that “the Court has no power under the law” to execute its will.39 Taney issued an opinion holding that the president had violated the Constitution and ordering him to produce Merryman in federal court; he arranged for a copy to be delivered to the executive mansion. In his opinion Taney noted that the power to suspend the writ is included in the ninth section of Article I, which “is devoted to the legislative department of the United States (Congress), and has not the slightest reference to the executive department.”40 Article II details the president’s duties and powers; it says nothing regarding the writ of habeas corpus.41 Taney’s claim that Section 9, Article I applied to Congress alone was not accurate. Section 9 included a host of prohibitions that applied to the president as well as Congress, e.g., the provision barring the withdrawal of money from the treasury except on statutory authorization.

Lincoln did not comply with the order, thus setting himself at odds with a tradition of presidents complying with orders of federal courts. Taney may have lacked authority to issue the writ as his jurisdiction arguably did not extend to federal military installations.42 As for the question of whether the president had the power to suspend the writ without congressional authority, Attorney General Edward Bates answered it in the affirmative. In an opinion of July 5, 1861, Bates pointed out that the duties of the office “comprehend all the executive powers of the nation, which are expressly vested in the president by the Constitution.”43 Therefore it is “the plain duty of the president to preserve the Constitution and execute the laws all over the nation; and it is plainly impossible for him to perform this duty without putting down rebellion, and unlawful combinations.” In the event of such circumstances, “the president must, of necessity, be the sole judge, both of the exigency which requires him to act, and of the manner in which it is most prudent for him to employ the powers entrusted to him, to enable him to discharge his constitutional and legal duty—that is, to suppress the insurrection and execute the laws.” Bates pointed to the Constitution’s silence on the question of who may suspend the writ of habeas corpus and asserted that the president “has lawful power to suspend the privilege of persons arrested under such circumstances.” For he is “especially charged by the Constitution with the ‘public safety,’ and he is the sole judge of the emergency which requires his prompt action.” The alternative would be to require the president, when “he has fought and captured the insurgent army, and has seized their secret spies and emissaries . . . to bring their bodies before any judge who may send him a writ.” Bates denied that the president would be obligated to obey such a writ.44

Section 1 of Article II of the Constitution provides that “the executive Power shall be vested in a President.” That phrase alone did not authorize the president to suspend the writ of habeas corpus any more than the duty of a sheriff to execute the ordinances of a village bestowed a right to incarcerate residents without trial. Yet the emergency was of a proportion to eat the government alive if it did not meet it quickly, and it may not have been met at all if the country had been forced to wait until Congress assembled and authorized the suspension of the writ. What the Founders intended is hard to fathom. In Great Britain, the power of the crown to suspend the writ was recognized for centuries until Parliament enacted a law in 1679 reserving that power to itself. While most Republican lawmakers in Washington believed Congress alone had authority to suspend the writ, at least some legal scholars sided with the president.45

On the floor of the Senate, James Bayard of Delaware spoke approvingly of Taney’s opinion. He pointed out that Baltimore was at peace when the writ was suspended and that the federal courts were open at the time.46 Speaking in the Senate on May 2, 1862, Jacob Collamer of Vermont expressed his belief that the Constitution’s language regarding habeas corpus “implies a large measure of executive power.” In his view, “the exercise of this executive power in a time of war is almost without limitation as against the enemy; it is the creature of circumstance as they arise; it is in a great measure the law of retaliation; it changes with circumstances, and with changing circumstances is almost without limit.” In Collamer’s view, Congress could not impede or subtract from the executive power of the president with statutes—it could not, for example, order the president to burn down a city in the course of a military campaign, though the president could order that it be burned by the army if its destruction appeared to be a military necessity.47 John S. Carlile of Virginia complained that the rebellion had been cited as an event necessitating the suspension of habeas corpus in regions where no rebellion existed. “Will it be contended that there is a single loyal State in this Union where the process of law cannot be administered through the judiciary?”48

In early 1863 Congress took up a bill authorizing the president to suspend the writ of habeas corpus anywhere during the course of rebellion when in his judgment the public safety required it. Wisconsin Republican James Doolittle objected because the bill did not state that Congress was bestowing this authority. He feared it might be interpreted as merely recognizing the president’s inherent authority to suspend the writ.49 When the bill became law in March 1863, it included precisely the language to which Doolittle objected.50 It also required the State and War Departments to provide federal judges with lists of the persons residing in their districts who had been incarcerated “as state or political prisoners, or otherwise, than as prisoners of war.” Said persons were to be released if grand juries failed to indict them. The State and War Departments submitted partial lists; they did not include the names of prisoners subject to military trial.51

On September 15, 1863, the president suspended the writ of habeas corpus throughout the United States, albeit only in cases involving persons being held by the military as spies, “aiders or abettors of the enemy,” members of the armed forces of the United States, deserters or persons “otherwise amenable to military law or the rules and articles of war or the rules or regulations prescribed for the military or naval services.” He cited the March 3, 1863, habeas corpus law without stating that the suspension was an exercise of power granted by it.52 Civilians across the North found themselves subject to arrest and incarceration by military personnel or State Department officials. Persons accused of violating the laws of war were subject to trial by military courts regardless of whether they were alleged to have done so upon the field of battle or in areas far removed from it. At least 13,535 Northerners were arrested by federal authorities before the end of the war; most were released after brief incarcerations.53 Early in the conflict these arrests were preceded by a telegram to Secretary of State William Seward describing the activities of the accused and requesting authority for detention; his reply was invariably in the affirmative: “arrest him.”54 Many of those arrested displayed sympathy for the rebel cause or passed information to the enemy regarding the movement of armies; others called for resistance to what they perceived as federal excesses, such as the draft. A network formed under the auspices of the State Department made thousands of arrests.55 State Department officials did not bother accumulating evidence of wrongdoing by those they incarcerated.56 Excesses led to the transfer of authority over political prisoners from the State Department to the War Department in February 1862. Secretary of War Edwin M. Stanton now possessed authority to arrest and detain indefinitely all persons he saw as posing a danger to the public safety. Stanton at first took a moderate turn; he declared that all political prisoners except spies would be released once they took an oath.57 Most were released that spring. In time Stanton imposed order on the process, reserving to commanders of military districts the power to determine if civilians accused of wrongdoing should be detained. Provost marshals were appointed in each state. Arrests continued during 1862 despite the fact that Democrats made them an issue in the election campaign that fall.58

Even more appalling than the mass arrests was Ulysses Grant’s reaction to the activities of profiteers in the Mississippi Valley. He became deeply frustrated with the penchant of traders for giving Southerners badly needed gold or silver in exchange for cotton in violation of laws that prohibited trading with the enemy. Receipts from illegal cotton sales enabled the Confederacy to feed its armies and may well have prolonged the war.59 As he believed many of the traders were Jewish, Grant issued an order in late 1862 providing for the removal of all Jews from the Department of the Tennessee—large portions of the states of Kentucky and Tennessee. Thousand of Jewish families had to leave their homes.60 Lincoln reversed the order’s application to civilians in early 1863—though Jewish traders were barred from the Department of the Tennessee for the duration of the war.

The press, though often scurrilous and irresponsible, was harassed beyond reason. A boy selling newspapers on the Naugatuck Railroad was jailed for selling copies of the New York Daily News, which the administration viewed as disloyal.61 Military officials suspended publication of the Chicago Times, the Louisville Courier, and the Philadelphia Evening Journal.62 In June 1863, Federal Judge Thomas Drummond issued a temporary injunction barring soldiers from invading the premises of the building housing the Chicago Times; a few hours after the order was issued, soldiers entered it and destroyed copies of the newspaper at the order of General Ambrose Burnside, commander of the Department of the Ohio. After the mayor of Chicago led a demonstration, the president reversed the order. The state legislature passed a resolution calling the suspension an “infringement of popular rights and an invasion of the sovereignty of the state of Illinois.”63 The Chicago Daily Tribune defended the order as constitutional and castigated Drummond. It claimed civil courts have no jurisdiction over military officials or executive branch officers aiding the president in the exercise of his war powers and asserted that the judge’s order was appropriately ignored.64

On May 18, 1864, the president ordered Major General John A. Dix to arrest and imprison the editors and publishers of the New York World and the New York Journal of Commerce for publishing a proclamation they falsely claimed had been signed by the president.65 At the request of the War Department, the Post Office stopped delivering certain newspapers in large parts of the North. Military tribunals tried the editors of the Newark Evening Journal, Bangor Republican Journal, and the New York Metropolitan Record for criticizing the draft. Two Iowa editors were removed to Washington, DC, by military authorities and placed in the Old Capitol Prison. The federal government suppressed approximately 300 newspapers in the North during the war. Even a congressman found himself arrested for criticizing the president.66 Compared to these excesses, the army’s willingness to suppress information regarding setbacks in the field, such as the Fredericksburg debacle of late 1862, seemed innocuous.

While most persons arrested by federal officials or military officers were released after a short time, some were tried by military commissions. This practice extended beyond the theaters of war to areas where civil courts were operating. A military commission in Washington, DC, tried William T. Smithson, a prominent banker in the capital, for corresponding with Confederates, and he was sentenced to five years in prison.67 The most famous victim of the federal government’s exuberance was Clement Vallandigham, Democratic Congressman of Ohio and a fiery critic of the administration’s violation of the civil liberties of Americans. When General Ambrose Burnside, commander of the Military District of the Ohio, issued his famous general order number 38, prohibiting seditious speech as “implied treason”—a doctrine not recognized by law—Vallandigham took the bait. He gave a speech in which he complained of a “wicked, cruel, unnecessary war” waged by a tyrannical government for the purpose of effecting abolition. Army captains in plainclothes observed the speech and reported it to General Burnside. Three days later a company of soldiers arrested Vallandigham at his home in Dayton for expressing sympathy for the enemy and uttering disloyal statements.68 Violent protests erupted among Vallandigham’s supporters. A hastily called military commission tried the congressman in Cincinnati in the spring of 1863. After refusing to enter a plea, as he did not believe the commission had authority over him—southern Ohio was at peace—Vallandigham was convicted and sentenced to imprisonment at Fort Warren in Boston Harbor for the duration of the war. He sought a writ of habeas corpus only to be informed by a federal judge that the writ had been suspended. Vallandigham appealed to the Supreme Court; it refused to rule on the case due to a lack of jurisdiction. Justice James Wayne explained that Section 14 of the Judiciary Act of 1789 listed the types of cases that could be appealed to the Supreme Court; it said nothing regarding the rulings of military commissions.69

Lincoln commuted the sentence and banished Vallandigham to the Confederacy. The president defended the arrest on the grounds that the congressman sought to prevent the raising of troops and encourage desertions—if the government could shoot deserters, surely it could prosecute those who induced desertion.70 Safely behind southern lines, Vallandigham assured his hosts that the Confederacy would prevail if it lasted another year—Lincoln would be denied reelection and the Democrats would reach an accommodation with the Confederacy. Vallandigham eventually reached Windsor, Canada, from which he ran for governor of Ohio. Before the war was over he returned to the North and continued to denounce the administration. He called on his own state of Ohio to secede if the Union did not allow the Confederacy to go in peace.

While Vallandigham’s views were extreme, many Americans were frustrated with the Administration’s excesses. Their sentiments were expressed by Pennsylvania Democrat John L. Dawson in the House of Representatives during the spring of 1864. He complained that “if any Democrat objects to an act of the administration, [the Republican Party] raises the cry of disloyalty, and insists that we should employ our time solely in denouncing secession. If we see the money of the nation squandered, the Constitution trampled upon, the laws disregarded, public liberty endangered, the right of suffrage taken away, the freedom of speech and of the press restricted and punished, the Union for which we are bleeding laughed at as a thing of the past, we must, according to my colleague’s code of political morals, find no fault with those who do these wrongs, ask for no reform, seek no change.”71

Perhaps the most novel use of the government’s war powers was the emancipation of slaves. In November 1861 the president discussed with Congressman George P. Fisher the possibility of paying the slave owners of Delaware to part with their chattel, in part because such a program seemed most feasible in that state, as it had only 587 slaves at the time of the 1860 census. The president defended the measure as one that would help shorten the war despite the fact that Delaware had not seceded and was devoid of conflict. Fisher drafted a bill for the Delaware legislature designed to carry the proposal into effect but it succumbed to bitter opposition both within and outside of the state.72 In his first annual message, Lincoln called on Congress to purchase slaves if necessary to secure their emancipation—at that point it could free them and colonize them outside of the United States. As for the question of authority, the president asked whether “the expediency amounted to absolute necessity—that without which the Government itself cannot be perpetuated?”73

In a message to Congress of March 6, 1862, Lincoln urged it to adopt a joint resolution offering to provide financial aid to any state that effected abolition. Somewhat disingenuously, he insisted that “such a proposition on the part of the General Government sets up no claim of a right by Federal authority to interfere with slavery within State limits, referring, as it does, the absolute control of the subject in each case to the State and its people immediately interested. It is proposed as a matter of perfectly free choice with them.”74 Congress embraced the suggestion and passed a joint resolution on April 10.75 That the program was based on any authority listed in the Constitution seems doubtful at best; it was hard to see how compensated emancipation in the border states would have any effect whatsoever on the South or the Union war effort.76 The administration sought the establishment of a program of compensated emancipation in the border states during the summer of 1862 but it received a poor reception, even when the president warned that the war would likely result in emancipation without compensation.77 In his annual message of December 1862, Lincoln proposed an amendment authorizing federal grants of money to states if they agreed to abolish slavery prior to 1900.78 In early 1863 both houses passed bills promising aid to Missouri in exchange for emancipation, but the two measures were not reconciled before the session ended.79

In the spring of 1862 the federal government began to clean its own house. Up until that time, Washington, DC, Marshal Ward Hill Lamon enforced the Fugitive Slave Act and municipal laws regarding involuntary servitude in the capital with unseemly vigor. He required slaves to carry a pass when they left the homes of their owners.80 The actions of Lamon—a political appointee who had spent time in Illinois and was a friend of the president—did not endear him or his benefactor to radicals in Congress. In
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