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For my mother, Gwen T. Webb, who taught me to love and have pride in Black people





Introduction

When FN Meka arrived on the music scene, it seemed to be out of nowhere—because it was. Factory New, a digital record company that specialized in “virtual beings,” created this musical artist character in 2021. The avatar for FN Meka sported green dreadlocks atop a partially shaved head, face tattoos, an ostentatious gold grill covering half his face, and an olive complexion, rendering him deliberately racially ambiguous.

FN Meka quickly amassed ten million followers on TikTok, and in August 2022, Factory New announced to much fanfare that it had signed FN Meka to Capitol Records. The deal was likely based on the size of the artist’s social media following and a debut single, “Florida Water,” that boasted features by established Black Hip Hop artist Gunna and professional Fortnite player Clix and was produced by Turbo, a prominent Hip Hop producer. The presence of these established figures lent the newcomer credibility with the Hip Hop audience.

FN Meka “rapped” about being the victim of police brutality and liberally used the N-word. Created by non-Black music executives, FN Meka was an example of modern digital blackface. As soon as the deal was announced, the music industry advocacy group Industry Blackout said that “FN Meka insulted Black culture and leeched off of the sounds, looks, and life experiences of real Black artists.” The blowback was heavily covered in The New York Times, and Capitol Records quickly reversed course, canceling the deal and apologizing to the “Black community” for its insensitivity. Perhaps Capitol belatedly realized that it was a bad look for a record company with no Black people at the helm to sign a virtual “Black artist” that trafficked in stereotypes and Black pain and gained an audience by leaning on established Black artists, with all profits going to the record label.

Factory New label head Anthony Martini boasted that FN Meka represented a new frontier, “an artist created using thousands of data points compiled from video games and social media… voiced by a human,” but otherwise completely powered by AI. Martini’s characterization conjured up a dystopian future where Black people’s words and actions on social media and in video games would be harvested without credit or compensation to create a completely digital, fictional “Black” artist whose performance could be endlessly monetized by white-owned labels without the pesky need for advances, royalties, or basic human consideration. Martini appeared to lean into this vision, calling “the biggest stars in the world… just vessels for commercial endeavors,” blithely dismissing the towering talent of very human artists like Beyoncé and Taylor Swift.

Despite all its crowing about the technological advances that FN Meka represented, it appears that Factory New might have engaged in old-fashioned human exploitation that has a long, ignominious history in the music business. Once the deal imploded, Black Houston-based rapper Kyle The Hooligan said that he had written FN Meka’s first three songs and hadn’t been paid.

FN Meka’s brief career unfolded like a parody of a dystopian sci-fi tale, where the messy, sweaty business of composing hit music and delivering iconic performances was offloaded to digital and robotic creations. In truth, FN Meka is merely the logical outgrowth of an entertainment business built on a foundation of underpaying or not paying those creators and performers who made an outsized impact on the culture.

America has a long and sordid history of mining the value of the art and inventions of Black people for its own benefit and erasing evidence of Black authorship to prop up the myth of white superiority. Our country is built on the creativity, innovation, and resilience of thousands of Black people whose names have been buried. The refusal to acknowledge them and learn their stories is a refusal to acknowledge the scope of what this country owes its Black citizens.

Just as structural racism is embedded in our criminal justice system, over the course of American history, the laws governing intellectual property have operated in ways to deprive Black people of the value of their mental labor as much as their physical labor.

Throughout the twentieth century, the development and distribution of film, television, music, books, and theater involved an uneasy marriage between capital and creators. The law addressed this tension in part by giving creators nearly exclusive control over the exploitation of their creations or inventions. The problem, of course, is that in a capitalist country, the companies with money were always going to have more leverage than their workers—even if those workers were beloved artists.

The fact that the law has always lagged behind technology has only exacerbated this imbalance. Almost seventy years elapsed between the Copyright Act of 1909 and the January 1, 1978, effective date of the Copyright Act of 1976. Those seven decades saw many changes in how we consumed entertainment: player piano technology was supplanted by radio, then vinyl records, then by cassette audio tape that empowered consumers to create their own compilations. It saw film evolve from silent shorts viewed in nickelodeons to silent feature-length films viewed in movie palaces to black-and-white talkies to glorious Technicolor to Dolby Stereo.

During this time, despite outmoded intellectual property law, creators maintained a fragile equilibrium between control of their work and the ability to profit from it because of three factors: (1) the pace of adoption of new technologies for the consumption of content was slower than it would later become in the last quarter of the century; (2) labor organizing by writers and musicians moderated some of the excesses of studios and record companies; and (3) the US Department of Justice broke up the monopoly that the studios held over the development, production, and distribution of movies in the antitrust case that led to the Paramount consent decree in 1948.

Take, for example, the invention of the phonograph in 1877 by Thomas Edison. It would become a vehicle for recording everything from “artistic whistling” to vaudeville skits, but not until Black blues singer Mamie Smith sold one million copies of her 1920 song “Crazy Blues” did the record player take off and become the widely adopted way that Americans consumed music. It was also an early example of Black creativity spurring demand for nascent technology, a pattern that would be repeated in the twenty-first century.

In fact, the twentieth and twenty-first centuries were a struggle, built on an even longer history we’ll soon see, between those who seek to make a living from their intellectual property and those who seek to wring every cent of value from those creations while leaving creators impoverished. Like most inexplicable policy choices and societal phenomena in America, race is at the core.

With film, as the technology progressed from silent shorts to full-length features with sound, it became a vehicle for selling American audiences a vision on a mass scale of who could be the main characters in American life and who existed just to be servants or comic foils. Many people contributed to the development of early motion picture technology, such as English photographer Eadweard Muybridge and French physiologist Étienne-Jules Marey, who in 1878 each independently invented devices that could capture moving images. In the United States, prolific inventor Thomas Edison worried that someone else would beat him to market and began working with his assistant to develop a motion picture camera. By the 1890s he had announced the invention of a projector and then opened kinetograph parlors where the public could pay a small admission fee to see moving pictures. The emergence of the narrative film, starting with The Great Train Robbery in 1903, is what sparked the wildly popular nickelodeon boom of single-reel films that the public could view for a 5-cent admission fee. Once the modern film business was born in 1910 with the development of multiple reel “feature” films, consumers and the market responded quickly. By 1916, there were twenty-one thousand movie theaters in the United States.

What followed less than two decades later was the formation of the modern Writers Guild of America (WGA) to protect screenwriters. At the height of the Great Depression, MGM founder Louis B. Mayer proposed to slash screenwriters’ pay by 50 percent when FDR declared a bank holiday in March 1933 to address the panicked mass withdrawals, or “bank runs,” that led several banks to collapse during the Great Depression. Notably, Mayer did not propose any reduction in executives’ pay, or in the pay of unionized film production crews. Screenwriters fought back and prepared a union constitution and bylaws that were ratified one month later. Still, it took nearly ten years for the WGA to secure a Minimum Basic Agreement with the studios in 1942.

The defining moment for the musicians’ union, the American Federation of Musicians (AFM), was the recording ban it initiated in 1942. The ban’s purpose was to combat the devastating effect that widespread adoption of phonograph records had on the employment opportunities of musicians. Radio stations increasingly preferred to play recordings of big bands, rather than broadcast their live performances. This practice drastically reduced the employment of AFM’s members, with the added irony that musicians’ own performances at recording sessions were putting them out of work. Union leader James Petrillo believed that a boycott of recording would stave off the collapse in the employment market for his members. Yet it was twenty-seven months before the union could end the ban, because recording companies anticipated it and simply stockpiled recordings. At the end of their labor action, the union secured the establishment of a trust fund to offset their members’ earning loss.

We can see echoes of the twentieth-century struggle by creators against technology designed to render them obsolete right now. It is evident in the lawsuits brought by authors to combat the unauthorized use of their copyrighted work to train artificial intelligence systems, in the demands by the WGA and SAG-AFTRA for guardrails around the use of AI, or for increases to the residual payments that nosedived after the film and television industry adopted streaming as the principal method of distribution.

The battles being waged by writers, actors, and musicians today echo the fight that Black people have been waging since human traffickers brought them here four centuries ago. Black people have long been the canaries in the coal mine with respect to policy decisions around issues such as the social safety net and reproductive rights. It is all too common for policies designed to explicitly harm Black Americans to end up ensnaring countless white people as well, from work requirements for food stamps to voter ID laws. With each of these policy decisions, many white people look away until personally affected. This is equally true of the operation of American intellectual property law and the business models that emerged in the twentieth and twenty-first centuries to exploit it.

The extent to which American exceptionalism was powered not only by Black bodies but Black brains is a significant part of our history we must face, despite the desire of racists to erase it. From the carbon filament that allows light bulbs to last longer than a few days, invented by Lewis Latimer in 1881, to the ironing board design improvement patented by Sarah Boone in 1892, to countless other inventions and creations, Black Americans’ creativity and genius helped power this country’s global preeminence. Some want this history buried because it flies in the face of the lie of white superiority. Others want to bury it because confronting the myriad ways in which Black intellectual capital was stolen and Black authorship and invention erased sullies the myth of America’s essential goodness.

Numerous historians have written about the inherent contradiction between America’s stated veneration of human freedom and its institutionalization of racialized slavery. There has been little focus yet on the contradiction embedded in the legal framework governing intellectual property and the racial caste system. While slavery gave slaveholders the right to profit from the physical labor of the people they “owned,” American intellectual property law reserved the limited monopolies of patents and copyrights to the actual human inventors or authors, not to those claiming ownership of the inventor or author. This meant that while slaveholders could physically torture people to pick more cotton, they could not own the poems that they wrote or patent the inventions that enslaved Africans devised.

That paradox is embedded in our founding documents, our secular bible—the Constitution. The Founders believed that both the ability of white men to profit from their creation and invention and the ability of those same white men to own other human beings and profit from their labor were required for the fledgling republic to thrive. They drafted the Constitution accordingly.

The legal protections afforded to creators and inventors and to slaveholders both appear early in the document. The Three-Fifths Compromise, a 1787 agreement articulated in Article 1, Section 2, used the numbers of Black people held in bondage to bolster the political power of their oppressors. Article 1, Section 8, states that Congress shall have the power “to promote the progress of science and useful arts, by securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries.” The very next section, Article 1, Section 9, prohibits Congress from passing laws relating to the “migration or importation of such persons as any states now existing shall think proper to admit,” prior to 1808. Though the word slave is absent from this provision, its explicit purpose was to prohibit Congress from outlawing the slave trade for a period of twenty years after the signing of the Constitution. While some signers of the Constitution expressed their opposition to slavery, given that twenty-five of the fifty-five signers of the Constitution owned other human beings, all signers clearly believed that permitting slavery was necessary to forge the fledgling union among the states.

Since the first enslaved Africans arrived on these shores in 1619, history has been replete with stories of Black people, both during slavery and afterward, whose brilliance was exploited to create wealth for others. Even before the founding of the republic, white colonists relied on the superior skills and scientific knowledge of enslaved Africans to forge their lives on a new continent. The story of Onesimus, a West African enslaved by fire-and-brimstone Boston preacher Cotton Mather, is one prominent example.

In the early eighteenth century, smallpox was a recurring threat in the colonies, often arriving with kidnapped Africans on slave ships. Mather asked Onesimus if he had ever had smallpox. Onesimus explained that he had been inoculated against the disease prior to his capture. Onesimus detailed the procedure, by which a doctor took a drop of live virus and purposely infected people through a small incision on the arm. Onesimus explained that the inoculation typically resulted in a mild case of smallpox but conferred immunity to the disease.

When Mather attempted to convince his fellow Bostonians to implement inoculations to fight smallpox, he was met with hostile resistance. White Bostonians either believed that their enslaved captives wanted to poison them or that it was not conceivable that the Africans’ medical knowledge was superior to theirs.

In 1721, when another smallpox epidemic was ravaging Boston, Mather finally convinced local doctor Zabdiel Boylston to try inoculating Bostonians against smallpox. Boylston inoculated 242 people, and only six died—a rate of one in forty. Conversely, among the uninoculated, the death rate of those who contracted smallpox was one in seven.

Although Onesimus was clearly responsible for teaching Cotton Mather about inoculation, his role was erased until three centuries later, when Boston Magazine named Onesimus as #52 on its list of the 100 Best Bostonians of All Time, along with people like JFK, Bill Russell, and Leonard Bernstein.

This pattern of appropriating Black knowledge or skill while erasing Black authorship was rampant during slavery to prop up the myth of Black inferiority. During slavery, human traffickers persistently tried to own not only the fruits of Black people’s physical labor but their intellectual labor as well. The structure of American intellectual property law prevented that, so white people often simply lied about Black authorship to profit directly from Black brilliance.

Throughout the antebellum period, the American economy depended on extracting as much as possible from the physical and intellectual labor of enslaved Black people through violent repression to maximize efficiencies in methods of cultivating, harvesting, and processing the cotton that was the lifeblood of the Southern economy.

Although Eli Whitney received a patent for the invention of the cotton gin in 1794, he “got the idea from [an enslaved man] only known to history as Sam, whose father developed a comb which separated cotton seeds from the boll.” As author Clay Thompson details, Whitney learned about the device and “simply mechanized it.”

Once Black people were freed after the Civil War, there was an “explosion of patents awarded to Black people,” evidence that legal barriers were the main obstacle preventing Black people from being recognized for and profiting from their inventions. As Portia P. James details in her book The Real McCoy: African-American Invention and Innovation, 1619–1930, in the period commencing with Reconstruction and continuing until the imposition of Jim Crow, free Black people were responsible for many seminal inventions.

Black innovators played a key role in the technological advances that powered urban life in the early twentieth century. A Black person invented the traffic light, thereby regulating the flow of pedestrian and vehicular traffic; a lubrication mechanism for train engines so essential that the inventor’s name became synonymous with authenticity and quality; and a mechanism to automate the opening and closing of elevator doors, vastly improving elevator safety.

Yet outbreaks of racial violence and the imposition of Jim Crow laws in the early twentieth century led to a dramatic drop in Black patent ownership. According to economist Lisa D. Cook, those factors led to a decline in Black patent ownership at a rate of 1 percent per year. To cite one example of what Black inventors were up against: The Illinois home of pioneering Black chemist Dr. Percy Julian, whose research laid the foundations for steroids and birth control pills, was firebombed twice.

State-mandated school and employment segregation in the twentieth century created knowledge and opportunity gaps between Black and white Americans, further contributing to the decline in Black patent applications. Yet Black people’s resourcefulness and capacity for innovation did not disappear; it merely found another outlet. In the twentieth century, Black people channeled those gifts into the creative arts—inventing musical genres from blues to jazz, rock and roll to Hip Hop.

While intellectual property laws governing copyrights did not present the rigid barrier to entry that patent law did, knowledge or ignorance of those laws, along with ownership of the means of producing and distributing copyrighted work, made the difference between monetizing or even being credited with authorship of one’s creative works.

Black people’s work is inextricably bound to what makes America America, from the stolen physical labor that enabled the young republic to become an economic superpower to the technological innovation that drove the Industrial Revolution to the creative genius that made American culture our most dominant twentieth-century export.

Many of the names of the Black people responsible for critical inventions or seminal musical genres, like Sister Rosetta Tharpe, were deliberately erased. Others became famous, like Billie Holiday, while enriching everyone but themselves. A savvy few, like Thomas Jennings and Berry Gordy, combined creative or inventive skills with knowledge of intellectual property law to build a fortune for themselves and their families.

All their stories are worth telling—to correct and expand the historical record, and to show the depth, breadth, and persistence of Black invention and creation. This book is a work of excavation and reclamation, hoping to show that no matter how much America denied Black humanity, no matter how much America treated Black people as property or as inferior beings unworthy of citizenship, Black brilliance could not be contained. No matter what the letter of American law said—our minds were always free.





ONE THE INTELLECTUAL PROPERTY OF PROPERTY

What do you see when you picture slavery? Technicolor images out of Gone with the Wind of industrious, childlike Black people with no higher goal than serving their white “masters”? A mammy figure played by Hattie McDaniel, the Oscar-winning performance that crystallized the stereotype of the sturdy, sexless Black woman, short on intellect but long on mother wit?

Or maybe your mental picture of slavery is inspired instead by scenes from 12 Years a Slave, with noble Black folks subjected to the cruel whims of sadistic slavers, raped and brutalized at will. Even if that picture is more realistic than others, does it allow you to imagine that Black people in nineteenth-century America, whether free in the North or enslaved in the South, had the capacity to create and innovate?

Decades of scholarship produced by historians, from John Henrik Clarke to Ibram X. Kendi, have established the truism that the wealth of America was built on the bloodied backs of Black bodies. But that truism lends itself too easily to a notion of an undifferentiated mass of people reduced to what their bodies could produce. It offers no insight into the interior lives of Black people, much less their astonishing capacity for ingenuity and invention.

A critical component of American exceptionalism is our culture of innovation and creativity, a culture deemed important enough to be enshrined in our Constitution. Article I, Section 8, Clause 8 of the Constitution directs Congress to make laws promoting “Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.” American laws made the acquisition of intellectual property rights more accessible than their British antecedents, with early US patent law granting rights to the actual inventor rather than his employer.

This provision spurred the development of intellectual property laws that gave a limited monopoly to inventors and creators. Patent law incentivized citizens of the young nation to develop methods, machines, and devices to facilitate agriculture and commerce. Copyright law encouraged the creation of American literature, art, and music. The Founding Fathers understood that a legal system enabling individuals to profit from their own intellectual production would spur innovation and give the burgeoning republic a competitive advantage in trade with other countries. In a country governed “by the people,” patents and copyrights would benefit the individual creator or inventor, democratizing art and industry. The reference to intellectual property rights in the Constitution predating the Bill of Rights shows that the Founders viewed these rights as an essential building block in the economy of a young nation.

An economy is built by what a country can buy and sell, but a nation is built by what its people create. In the American popular imagination, the great inventors who powered the country’s rise have for centuries been thought of as ingenious, solitary white men, from Eli Whitney to Thomas Edison. The truth is messier and more complicated.

Enslaved African people were not animate raw material whose sole purpose was to contribute their unskilled physical labor to the construction of the American empire. Those kidnapped from Africa came from diverse peoples with rich histories of achievement and innovation in science, industry, and agriculture. Evidence exists of steel being produced as far back as two millennia ago in what is now Tanzania, and of an astronomical observatory in what is now Kenya hundreds of years before that.

The African people kidnapped to serve as free labor in the Americas brought their knowledge with them. Their legal status as noncitizens who were considered less than human by their captors, along with the prohibition against teaching them to read and write, should have put America’s complex laws about invention and creation beyond their reach. We have long presumed that enslaved Africans had no means of recording and protecting their innovations, erasing any memory of their brilliance and allowing a greedy and exploitative class to shore up the myth of white supremacy. A closer examination of history reveals that, despite formidable obstacles, Black people in America, both enslaved and free, have a history of innovation and creativity that is as old as the republic.

Although there are earlier recorded examples of Black innovation, the first Black person to successfully avail himself of the country’s fledgling intellectual property law was a Black New Yorker named Thomas L. Jennings. In the colonial era, New York City was already a teeming metropolis with a diverse population of Dutch, British, French, and German immigrants and enslaved Africans. It hosted a bustling slave market on Wall Street from 1711 to 1762, when Black people comprised between 14–21 percent of colonial New York’s population. Many enslaved Black people were skilled artisans who earned money for their owners by being hired out for work in the trades.

After the Revolutionary War, New York City became the nation’s first capital and one of the country’s most important trading ports. Cotton cultivated by enslaved Africans on Southern plantations was shipped to New York to be sent on for processing in English mill cities such as Manchester. Although New York outlawed slavery in 1799, the law provided for “gradual emancipation” and didn’t actually free enslaved people until 1827. Even after the effective date of emancipation in New York State, New York City remained a center of the illegal slave trade, dominating it by the 1850s.

Thomas L. Jennings was a free Black man born into this complicated city in 1791. In his boyhood, Jennings apprenticed to a successful tailor. When he was twenty-one, Jennings dug trenches on Long Island during the War of 1812. Like many other Black men serving in the military in American wars across the centuries, Jennings probably viewed military service as a way of proving his citizenship and “earning” the right to be treated accordingly. According to Frederick Douglass’s obituary of Jennings, as a young man he “paraded the streets of [New York City] with a banner inscribed with the figure of a Black man and the words, ‘Am I not a man and brother?’ ” Jennings’s protest prefigures the I AM A MAN placards held by Black Memphis sanitation workers more than a century later in 1968.

Later, Jennings opened his own tailor shop on the corner of Nassau Street and what is now Park Row in Lower Manhattan. Jennings’s shop was extremely successful. He soon recognized that his customers needed a way to remove stains and soil from fine fabrics that could not be laundered. Jennings developed a method called dry scouring, the precursor to the modern-day dry-cleaning process. Jennings applied for and received a patent for his invention in 1821.

The significance of Jennings’s patent cannot be overstated. After all, the Founders considered patent rights so essential to the economic development of the fledgling republic that they were included in the Constitution. These laws granted the inventor a monopoly over the rights to any machine, method, or material that was both useful and new. The first patent law in the country, enacted in 1790, limited eligibility for patent grants to US citizens; the law was amended in 1800 to permit foreigners who had lived in the country for two years to obtain patent rights, but the grant of a patent to Thomas Jennings in 1821, a Black man born and raised in the United States, was prima facie evidence of his citizenship as a free Black man. Historian Martha Jones has argued that grants of patents were evidence of Black citizenship. The attendees at the 1858 National Convention of People of Color cataloged the inventions of Black men to bolster the case for abolition. Jennings hung his letters patent, signed by then Secretary of State John Quincy Adams, in a gilded frame over his bed.

Jennings’s timing in securing his patent was fortuitous. The patent laws in effect in the United States between 1793 and 1836 made no distinction between enslaved and free persons in their ability to hold a patent. The mere fact that Jennings obtained a patent is one of many examples that belied the noxious myth of Black intellectual inferiority used to justify the peculiar institution.

Jennings was not content to be a symbolic token for advocates and activists to deploy in antislavery campaigns. With the income generated from his invention, he bought his wife’s freedom. He plowed his wealth and spare time into the causes of abolition and civil rights for Black people. He led celebrations of New York’s abolition of slavery in 1827 and was a leading figure at the first four Colored Conventions from 1831 to 1834. At the national conventions, those assembled contemplated buying land in Canada to serve as a refuge for Black people and establishing a college for Black men in New Haven, Connecticut. Jennings was one of the founding subscribers to William Lloyd Garrison’s abolitionist newspaper The Liberator as well as a founder of the storied Abyssinian Baptist Church in New York City. Little more than a century later, Abyssinian served as the springboard for the career of Rep. Adam Clayton Powell Jr.

Jennings and his wife, Elizabeth, had five children, all of whom were able to secure the skills and education for careers of their own, thanks to their status as free Black people with the material wealth earned from Thomas Jennings’s invention. One of Jennings’s daughters, Matilda, became a dressmaker, and his sons, William and Thomas, found success as a businessman and a dentist, respectively. None of Jennings’s children followed his path as an activist as much as his daughter, Elizabeth, a New York City schoolteacher. One hundred years before Rosa Parks’s famous refusal to give up her seat on a bus in Montgomery, Alabama, Elizabeth Jennings challenged segregation in New York City public transportation and won.

On July 16, 1854, Elizabeth Jennings was rushing to the First Colored American Congregational Church, where she served as the church organist. To get there, Elizabeth took the Third Avenue streetcar. In New York City in 1854, streetcars had an official policy of segregation. Streetcars for Black passengers bore a sign that read COLORED PEOPLE ALLOWED IN THE CAR.

Since she was in a hurry, Elizabeth boarded the first streetcar to arrive, even though it was not one designated for Black passengers. The conductor immediately challenged her presence and told her to get off the car. When Elizabeth refused, the conductor tried to forcibly eject her, but she resisted and stayed on the car. At the next stop, the conductor flagged down a police officer, and the two white men physically dragged Elizabeth off the car, assaulting her in the process. Elizabeth’s clothes were torn, and she suffered bruises and broken bones. What happened to Elizabeth Jennings was proof, then as now, that a Black person’s wealth and privilege could not insulate them from racist violence. The difference was that Thomas Jennings, as a wealthy and prominent Black person, had the means to make the streetcar company pay for their casual brutality. He had the means to effect systemic change.

The day after Elizabeth was assaulted, her father convened an emergency meeting of Black New Yorkers at the First Colored American Congregational Church. The group took up a collection and decided to hire a lawyer to press Elizabeth’s case against the Third Avenue Railroad Company. The Black New Yorkers decided to hire a prominent lawyer named Erastus Culver, but Culver was unavailable due to his recent appointment to the bench. Culver recommended his protégé, a twenty-four-year-old lawyer named Chester Arthur. Arthur, who would go on to become the twenty-first president of the United States, won the civil case on behalf of Elizabeth Jennings in March 1855. The decision resulted in the desegregation of public transportation in New York State, one hundred years before Rosa Parks would spark the Montgomery bus boycott.

Jennings’s success in antebellum America was anomalous for several reasons. First, he was able to harness intellectual property law to generate the resources to secure a patent grant. Second, he was able to wield that patent to secure significant wealth for himself and his family. Third, Thomas Jennings was both a successful businessperson and a staunch and vocal advocate for abolition and the rights of Black people. That he was able to accomplish all this without a white patron or partner is a testament to the fact that Thomas Jennings was indeed an extraordinary person. Jennings was an early example of a pattern that repeats throughout American history: Time and again, Black people leveraged the wealth and/or fame earned through their intellectual property to benefit the broader Black community.

We must be careful not to fall into the “great man” trap of history. Jennings’s success owes as much to when and where he lived as it does to his admittedly extraordinary character. Jennings was born in the late eighteenth century, into a fledgling republic that had yet to solidify the legal structure that consigned Black people to a lower caste. By virtue of when and where he was born, Jennings outwitted America’s racial caste system, a system designed to deny Black folks the protections and privileges of American laws.

For example, in the period after the Revolutionary War, federal law allowed individual states to determine the composition of their militias. Policy regarding the possibility of Black men serving in the military varied from state to state. By the War of 1812, New Jersey, Vermont, and New Hampshire laws were silent on whether Blacks could serve in militias, while North Carolina and Virginia allowed Black men to serve alongside whites, and Connecticut, Massachusetts, and South Carolina prohibited Black people from serving altogether.

This porous legal structure began to change radically when the plantation economy switched from cultivating tobacco and rice to producing cotton. After the War of 1812, demand for cotton began to grow exponentially, thanks to the soaring British demand for cotton to feed its textile industry, and with it grew a concomitant need for an increasing number of enslaved people to cultivate the crop. The fifteen slaveholding states began aggressively fighting for their “right” to traffic and exploit human beings, pushing for enforcement of the first Fugitive Slave Act of 1793. These draconian laws led to the persecution of all Black people in many free states, as Northern businessmen were loath to alienate their Southern trading partners.

As a result, less than twenty years after Jennings obtained his patent, Black inventors seeking the protection of the country’s intellectual property laws confronted many more obstacles. They had to resort to subterfuge to profit from their inventions. One example is Henry Boyd, a carpenter who was born enslaved in Kentucky in 1802. After purchasing his freedom, he fled to Cincinnati in search of work as a skilled artisan. Boyd remained unemployed due to widespread de facto discrimination but remained focused on his inventiveness. He developed his own product, a corded bedframe he dubbed the “Boyd Bedstead.” Noted historian Carter G. Woodson reported that Boyd’s invention was lauded as “the most comfortable bed prior to the use of springs.” Still, Boyd felt compelled to recruit a white partner to apply for the patent for his invention in 1835.

Armed with legal protection, Boyd built up a manufacturing business that employed an integrated workforce of twenty-five, and the Boyd Bedstead became popular throughout the Ohio and Mississippi Valleys. White envy of Boyd’s economic success was so severe that his factory was burned down several times. Insurance carriers then refused to cover Boyd’s business and forced him to close permanently in 1863. Boyd’s predicament is early evidence of the violent white opposition that frequently greets Black success.

The increasing hostility to the mere existence of free Black people was driven by the Southern economy’s increasing reliance on King Cotton. In 1830, the US passed the Indian Removal Act, a law that drove Indigenous people from their lands. Between 1833 and 1837, after the Choctaw and Chickasaw people were evicted from Mississippi, the state sold seven million acres of land to white planters eager to profit from the cotton boom. By 1839, cotton production in the state, which stood at twenty million pounds per year in 1820, had ballooned to 193 million pounds annually. During the 1830s, Mississippi’s population of enslaved people increased by 200 percent, and by the start of the Civil War, Mississippi was the South’s undisputed cotton king, producing more than half a billion pounds of cotton annually from the unpaid labor of enslaved Black people.

The crushing demands of plantation cotton production pushed Black people to produce increasing amounts of
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