
		
			[image: 9782807925427_Cover.jpg]
		

	
		
			[image: 9782807925427_TitlePage.jpg]

		

	
		
			

			Des reproductions peuvent être autorisées par luxorr (Luxembourg Organisation for Reproduction Rights) – www.luxorr.lu

			Copyright picture : “Cour de justice de l’Union européenne”

			For all information on our funds and our new products in your area of specialisation, please consult our websites via www.larciergroup.com

			© Lefebvre Sarrut Belgium SA, 2020

			Larcier Luxembourg. Une marque éditée par Lefebvre Sarrut Belgium SA

			c/o DBIT SA

			7, rue des Trois Cantons - L-8399 Windhof

			

			All rights reserved for all countries.

			It is prohibited, without the publisher’s prior consent in writing, partially or completely to

			reproduce this work (especially by photocopying) , to store it in a database or to communicate it

			to the public, in whatsoever form or manner.

			ISBN : 978-2-8079-2542-7

			

		

	
		
			

			The Collection of the Faculty of Law, Economics and Finance of the University of the Luxembourg is headed by André Prüm, professor at the Faculty of Law, Economics and of Finance of the University of Luxembourg.

			In the same collection:

			A. Prüm (coord.), Le nouveau droit luxembourgeois des sociétés, 2008.

			D. Hiez (coord.), Le droit luxembourgeois du divorce. Regards sur le projet de réforme, 2008.

			S. Bot, Le mandat d’arrêt européen, 2009.

			A. Prüm (coord.), La codification en droit luxembourgeois du droit de la consommation, 2009.

			D. Hiez (dir.), Droit comparé des coopératives européennes, 2009.

			J. Gerkrath (coord.), Droit d’asile au Grand-Duché de Luxembourg et en Europe, 2009

			A. Canel, D Hiez, V. Hoffeld, W. Meynet, Guide pratique des associations et fondations luxembourgeoises, 2010.

			C. Deschamp-Populin, La cause du paiement. Une analyse innovante du paiement et des modes de paiement, 2010.

			J. Gerkrath (coord.), La refonte de la Constitution luxembourgeoise en débat, 2010.

			P.-H. Conac (coord.), Fusions transfrontalières de sociétés, 2011.

			I. Corbisier, La société : Contrat ou institution ?, 2011.

			E. Poillot et I. Rueda, Les frontières du droit privé européen / The Boundaries of European Private Law, 2012.

			A. Sotiropoulou, Les obligations d’information des sociétés cotées en droit de l’Union européenne, 2012.

			C. Micheau, Droit des aides d’État et des subventions en fiscalité, 2013.

			N. R. Tafotie Youmsi, Build, operate and transfer, 2013.

			A. Quiquerez, La titrisation des actifs intellectuels, 2013.

			M. Hofmann, International regulations of space communications, 2013.

			T. Delille, L’analyse d’impact des règlementations dans le droit de l’Union européenne, 2013.

			M. Gennart, Le contrôle parlementaire du principe de subsidiarité, 2013.

			R. Ergec, Protection européenne et internationale des droits de l’homme, 3e édition, 2014.

			S. Menetrey et B. Hess (dir.), Les dialogues des juges en Europe, 2014.

			I. Pelin Raducu - Dialogue déférent des juges et protection des droits de l’homme, 2014.

			E. Poillot (dir.), L’enseignement clinique du droit, 2014.

			E. Neframi (dir.), Renvoi préjudiciel et marge d’appréciation du juge national, 2015.

			W. Tadjudje, Le droit des coopératives et des mutuelles dans l’espace OHADA, 2015.

			P. Ancel, Contrats et obligations conventionnelles en droit luxembourgeois, 2015.

			S. Menétrey, Procédure civile luxembourgeoise, 2016.

			M. Marty, V. Malabat, La légalité de la preuve dans l’espace pénal européen, 2016.

			M. Happold, M. Pichou, The Protection of Persons Fleeing armed Conflict and other Situations of armed Violence / La Protection de personnes fuyant un conflit armé et d’autres situations de violence, 2016.

			A. Prüm (dir.), Cent ans de droit luxembourgeois des sociétés, 2016.

			P. Ancel et L. Heuschling (dir.), La transnationalisation de l’enseignement du droit, 2016.

			Fr. Hilger, Droit familial luxembourgeois. L’union du couple, 2017.

			A. Prüm, La réforme du droit luxembourgeois des sociétés, 2017.

			S. Gonzalez, Les accords judiciaires de coopération internationale, 2018.

			H. Westendorf, Les sûretés et garanties du crédit en droit luxembourgeois, Tome 1, 2018.

			C. Sauer, Contrôle juridictionnel des lois au Luxembourg, 2019.

			F. Chaouche, Legitimate expectations in luxembourg tax law, 2019.

			P. Ancel, A. Prüm Réformer le droit des contrats ? Analyse comparée autour du droit luxembourgeois, 2020.

		

	
		
			Summary

			Summary

			List of abbreviations

			Foreword

			Introduction

			Part One

			Effective judicial protection through preliminary references

			Chapter 1. Effective judicial protection through preliminary references in the case law of the Court of Justice of the EU

			Chapter 2. Effective judicial protection through preliminary references in the case law of the European Court of Human Rights

			Chapter 3. Effective judicial protection through preliminary references in the case law of national Constitutional Courts

			Conclusion of Part One

			Part Two

			Rethinking the preliminary reference procedure in light of the right to effective judicial protection

			Chapter 4. The national courts’ mandate as referring courts in light of the right to effective judicial protection

			Chapter 5. The mandate of referring courts in light of Member States’ obligation to ensure the right to effective judicial protection

			Chapter 6. The enforcement of the obligation to refer preliminary questions: Which remedies for which right?

			Conclusion of Part Two

			Conclusions

			Index

			Bibliography

			Case law

			Contents

		

	
		
			List of abbreviations

			ECJ	Court of Justice (EU)

			CJEU	Court of Justice of the European Union (including the ECJ and the General Court)

			EU	European Union

			TEU	Treaty of the European Union

			TFEU	Treaty on the functioning of the European Union

			Charter	Charter of Fundamental Rights of the European Union

			EEC	European Economic Community

			EC	European Community

			ECSC Treaty	Treaty constituting the European Coal and Steel Community

			ECHR	European Convention on Human Rights

			ECtHR	European Court of Human Rights

			EFTA	European Free Trade Association

			EEA	European Economic Area

			O.J.	Official Journal of the European Union

			Para(s)	paragraph(s)

			P(p.)	page(s)

			Art(t).	Article(s)

			No.	number

			Ed.	Editor(s)

			Cf.	Compare

		

	
		
			Foreword

			Is the preliminary reference procedure a right for individuals? It can undoubtedly be an obligation incumbent on domestic courts, but does such obligation correspond to a right? The present book, revised version of a PhD dissertation defended at the University of Luxembourg, takes the challenge to revisit classic research questions from the perspective of the link between the preliminary reference procedure and the fundamental right to an effective judicial protection. 

			The question is closely linked to the Member States’ obligation to provide remedies sufficient to ensure effective legal protection in the fields covered by EU law. This obligation, enshrined in Article 19 (1) TEU, is more than a consolidation of the Member States’ duty of loyal cooperation to ensure effective judicial implementation of EU law. Of course, a long development of the Court of Justice’s case law and the entry into force of the Lisbon Treaty, giving the Charter of fundamental rights the same value as the Treaties, make clear the link between effective implementation of EU law and effective judicial protection. In that sense, the Member States’ obligation to ensure that domestic courts guarantee primacy of EU law, following their Simmenthal mandate, corresponds to an obligation to ensure judicial protection. 

			However, effective judicial protection is not only the consequence of the effective implementation of EU law. It can be an autonomous obligation to ensure respect of the fundamental right of access to a court, enshrined in Article 47 of the Charter, in the fields covered by EU law. Besides, effective implementation of EU law is not necessarily equivalent to effective judicial protection. The question is, thus, how Member States have to fulfill Article 19 TEU’s obligation: through effective implementation of EU law or through effective judicial protection, that should, as a fundamental right, prevail over effectiveness? Does Article 19 TUE conceive the balance between effectiveness and judicial protection in favour of the second? And, in such a hypothesis, what would be the scope of Article 4(3) TEU and the duty to ensure effective implementation of EU law? 

			These fundamental questions, which are at the heart of constitutional conflicts and judicial dialogue between the Court of Justice and the supreme courts, cannot be resolved from the point of view of a Member State’s obligation, unless such obligation consists in the effective implementation of Article 267 TFEU. In other words, Article 19 TEU’s obligation could be translated in the Member States’ duty to ensure, in a complete system of legal remedies, the proper functioning of the preliminary reference procedure, in the framework of which the domestic courts are entrusted with the balance between effectiveness and effective judicial protection, in cooperation with the Court of Justice, and following the legal and factual context of each specific case. 

			From this perspective, the preliminary reference procedure is more than a judicial cooperation mechanism: it has a substantive content as expression of a European standard of judicial protection. What are the obligations of the domestic courts in order to guarantee the right balance between judicial protection and effectiveness of EU law? When does the national judge have the obligation to refer a question to the Court of Justice? How do Member States and their supreme courts have to ensure effective implementation of Article 267 TFEU and accommodate the domestic court’s margin of appreciation with the obligation to respect the fundamental right of judicial protection? How are the domestic courts supposed to ensure the proper balance between effectiveness and protection of fundamental rights without infringing their obligation under Article 267 TFEU and under Article 47 of the Charter? What is the impact of the fundamental rights approach of the preliminary reference procedure on national procedural rules? These are some of the questions that Clelia Lacchi addresses with clarity and pertinent critical thinking, completing EU law analysis with comparative perspectives and in relation to the case law of the European Court of Human Rights.

			The book of Clelia Lacchi is particularly timely. In its recent case law, the Court of Justice stressed the importance of Article 19 TEU’s obligation of the Member States to ensure the functioning of the preliminary reference procedure as a systemic obligation of membership, expression of the mutual trust at the basis of the autonomy of the EU legal order. The Court of Justice also pointed out the utmost importance of Article 19 TEU’s obligation of the Member States to ensure access to an independent court, and, thus, effective judicial protection following the standards of Article 47 of the Charter as a guarantee of the Rule of Law in the EU legal order. The link between the preliminary reference mechanism and effective judicial protection, as an existential characteristic of an autonomous EU legal order, confirms the interest of a renewed analysis of the preliminary reference mechanism from the individual’s perspective, reconnecting with the fundamentality of Van Gend en Loos in a moment where the very substance of the preliminary reference mechanism is roughly questioned in a fragile context of constitutional dialogue. 

			I am convinced that EU law specialists and law students, academics and practitioners, will find food for fruitful reflection in this book, that I have the pleasure and the honor to present. 

			Eleftheria Neframi

			Professor of European Union Law

			University of Luxembourg

		

	
		
			Introduction

			“[…] ἐνθάδε δὴ φρονέω περικαλλέα νηὸν ἀνθρώπων τεῦξαι χρηστήριον […]
ἠμὲν ὅσοι Πελοπόννησον πίειραν ἔχουσιν ἠδ᾽ ὅσοι Εὐρώπην
τε καὶ ἀμφιρύτας κατὰ νήσους, χρησόμενοι:
τοῖσιν δέ κ᾽ ἐγὼ νημερτέα βουλὴν πᾶσι θεμιστεύοιμι […].”1

			More than sixty years ago, the Treaty of Rome established the preliminary reference procedure.2 It is said that when the first reference arrived to Luxembourg, the then members of the Court of Justice opened a bottle of champagne.3 There were indeed reasons to celebrate since this procedure has demonstrated to be so fundamental for the development of EU law to be defined as the “keystone” of the EU legal order.4 The ECJ has never stopped to repeatedly and strongly emphasise the importance of preliminary references for the functioning of the EU judicial system.5

			The judicial protection of individuals was not among the concerns that led to the introduction of this procedure. Yet, it soon became a side of it. The contribution of preliminary references to the protection of individuals’ rights emerged since the ECJ’s early judgments, e.g. Van Gend and Loos,6 Costa / Enel,7 Les Verts.8 In this vein, the Court has stressed that the aim of the obligation to refer for national courts of last instance is not only “to prevent a body of national case-law not in accordance with the rules of Community law from coming into existence in any Member State”,9 but also “to prevent rights conferred on individuals by Community law from being infringed”.10 In fact, the objectives of effectiveness and uniformity in the application of EU law, at which the preliminary reference procedure aims, lead to effective judicial protection when the EU law provisions confer rights on individuals.

			Moreover, the preliminary reference procedure confirms to be essential for the compliance of the EU judicial system with the right to effective judicial protection as to the means for reviewing the legality of EU acts.11 In that respect, the Court of Justice has stressed that the EU is based on a complete system of legal remedies inasmuch as, when individuals do not have direct access to the ECJ to bring an action for annulment, they have the right to challenge the legality of EU provisions before the national court and cause the latter to submit a preliminary question.

			Since Opinion 1/09, the Court has considered the preliminary reference procedure in relation to Article 19(1), second subparagraph, TEU, which codifies the duty of Member States to provide remedies sufficient to ensure effective judicial protection. It held that the national courts, in collaboration with the ECJ, fulfil “a duty entrusted to them both of ensuring that in the interpretation and application of the Treaties the law is observed” and ensure “the full application of European Union law in all Member States” as well as the “judicial protection of an individual’s rights under that law”.12

			The review of the preliminary reference procedure in relation to the right to effective judicial protection is all the more pressing. In fact, recently, the ECtHR found a violation of Article 6(1) ECHR due to a national court’s refusal to refer to the ECJ.13 In addition, the subjective dimension of this procedure is recognised by various Constitutional Courts that have identified a connection between the preliminary reference procedure and the right to effective judicial protection, as laid down in national constitutions.14 In this context, the question is whether the compliance of national courts with the preliminary reference procedure can be considered part of their obligation to protect individuals’ rights.

			It is true that an increasing number of preliminary references reach the Court every year.15 However, national courts can simply decide not to submit a preliminary question,16 although they might be under an obligation to do so pursuant to Article 267(3) TFEU and a reference could have been required.17

			Individuals do not have remedies to obtain an ECJ preliminary ruling against a court’s refusal to refer. As will be explained, they do have the possibility to engage State liability for breaches of EU law committed by last instance courts.18 Nevertheless, in the context of the enforcement of the obligation to refer, the system might prove essentially ineffective.19

			In light of the foregoing considerations, the constitutional status of the right to effective judicial protection, which is enshrined in Article 47 of the Charter, opens the discussion for a more protective reading of Article 267 TFEU to respond to the new challenges lying ahead.20

			Theoretical framework

			The approaches of the ECJ, the ECtHR, and the Constitutional Courts of Germany, Austria, Croatia, the Czech Republic, Spain, Slovenia, and Slovakia21 are the expression of a plurality of constitutional and jurisprudential sources, which might give rise to potential conflicts. However, their respective lines of case law are not analysed in the book in a hierarchical perspective with the view of establishing who is the ultimate authority. Instead, they are taken into account as self-standing sources within – to a certain extent – a shared scope of application.

			Although the autonomous character of each legal order does not exclude the existence of legal relationship between them, their interaction does not devaluate one of them. On the contrary, it shows mutual influence and reception.22 The legal practices and developments in each legal order bring the other legal orders to adapt autonomously to certain essential requirements.23 The respective positions of the ECJ, the ECtHR and the Constitutional Courts are taken into account as part of multilevel cooperation.24 Under this perspective, their mutual interaction and overlap can be reconciled with the concept of constitutional unity.

			Within this context, national courts play an interesting role since they represent the pivot of mutual interaction between national and EU legal orders and are part of the wider system of EU courts.25 Indeed, as EU judges they guarantee the autonomous application of EU law and its “penetrating force” into national legal orders. Preliminary references are an effective instrument to this purpose.26 These considerations show the cooperation and the complementarity within a multilevel system.27

			Setting the stage

			This book inscribes itself within the broader context of the judicial protection of individuals in the EU legal order. Some concepts should be briefly clarified in order to set the framework of the analysis, which is carried out.

			Member States are required to implement and enforce EU law within their jurisdictions. This requirement is embodied in the principle of indirect administration,28 which is codified in Article 291(1) TFEU, according to which “Member States shall adopt all measures of national law necessary to implement legally binding Union acts” and specified in Article 197(1) TFEU, which reads “[e]ffective implementation of Union law by the Member States, which is essential for the proper functioning of the Union, shall be regarded as a matter of common interest”.

			The basis of the principle of indirect administration is the principle of sincere cooperation, along with the principle of conferral set out in Article 5 TEU.29 If follows that Member States retain the competence to implement EU law, unless it is differently provided for in the EU Treaties. Moreover, when Member States exercise this competence, pursuant to the duty of loyalty, laid down in Article 4(3) TEU, they shall “take appropriate measure, general or particular, to ensure fulfilment of the obligations arising out of the Treaties or resulting from the acts of the institutions of the Union” and “facilitate the achievement of the Union’s tasks and refrain from any measure which could jeopardise the attainment of the Union’s objectives.”

			This decentralisation also applies at procedural level and gives an increasing prominent role to national judges. In line with the division of labour for the enforcement of the rights conferred to individuals under EU law, the ECJ has developed the principles of national institutional and procedural autonomy,30 as enshrined in the Rewe formula.31 Institutional autonomy means that “it is for the domestic legal system of each Member State to designate the courts having jurisdiction”, while procedural autonomy refers to the competence “to determine the procedural conditions governing actions at law intended to ensure the protection of the rights which citizens [derive from EU law]”, implying national autonomy in the choice of means to ensure the effective application of EU law.32

			These principles operate in the absence of EU rules on the matter33 and must comply with the principles of sincere cooperation.34 On the basis of the latter, the ECJ has specified the limits to national procedural autonomy, i.e. the principle of equivalence (the same remedies and procedural rules must be available to claims based on EU law as are extended to analogous claims of a purely domestic nature), and the principle of effectiveness (national remedies and procedural rules do not have to render claims based on EU law impossible in practice or excessively difficult to enforce). 

			At the beginning, the case law of the Court of Justice showed a certain deference for Member States’ procedural autonomy. It limited the intrusion towards national rules and entrusted national courts with the assessment of the requirements of equivalence and effectiveness. Nevertheless, since the nineties, the ECJ has become more demanding. It established positive obligations for Member States and their courts and even went as far as requiring the introduction of new remedies in national judicial systems. When a right conferred to an individual under EU law was allegedly violated, not only there had to be a remedy available at national level in compliance with the requirements of equivalence and effectiveness, but in some cases a particular remedy was required to ensure the full effectiveness of EU law.35

			In parallel with the case law establishing the limits to the principle of national procedural autonomy, the ECJ held that the requirement of judicial review is a general principle of law, which underlies the constitutional traditions common to the Member States and Articles 6 and 13 ECHR. The Court of Justice recognised in Johnston the principle of effective judicial protection as a general principle of the EU legal order, which applies to both EU institutions and Member States.36 Effective judicial protection is in fact a fundamental right recognised at international level and forms the basis of any democratic society, governed by the rule of law.37

			National courts must ensure that national procedural rules comply with the principle of effective judicial protection. Under this perspective, the principle of effective judicial protection is closely connected to the principle of effectiveness and may coincide with the latter’s requirements.38 However, the principle of effectiveness embodies negative obligations and a minimum standard of protection. Furthermore, it imposes constraints to the procedural autonomy of Member States when national rules fail to grant the enforcement of EU law.39 Instead, effective judicial protection can be used as basis for both positive and negative obligations and a rule can be not in compliance with it even if it does not constitute an obstacle for the enforcement of a provision of EU law.40 Besides, since effective judicial protection is also a fundamental right, it can be restricted provided that the restrictions correspond to objectives of general interest and that they do not infringe upon its very substance in a disproportionate and intolerable manner.41

			The principle of effective judicial protection acquired crucial importance in the subsequent case law of the ECJ. Being a general principle,42 its content was apt to be defined by jurisprudential developments. The Court pointed out that this principle includes three main components, i.e. the possibility of effective access to justice, an effective judicial remedy, and the right to defence. Each of them consists in a number of sub-categories. For instance, an effective judicial remedy embraces inter alia interim measures, redress for damages, and procedural guarantees, such as a fair proceeding, an independent and impartial court, a court established by law, and reasonable length of the trial.

			The principle of effective judicial protection is also formalised in Article 47 of the Charter43 and in EU secondary legislation44 and it is endorsed in Article 19(1), second subparagraph, TEU. It serves as rule of interpretation vis-à-vis national and EU legislation and judicial ground of review that the ECJ and national courts have to apply when asked to uphold a right conferred to individuals under EU law.45

			Since the Charter is now legally binding for the EU institutions and the Member States within the scope of EU law, and has the status of primary law, it became the main reference for the protection of fundamental rights within the EU.46 Therefore, the role of Article 47 and of effective judicial protection as a EU fundamental right gained importance.

			Article 47 of the Charter refers to the right to an effective remedy and a fair trial. It reads: “Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the right to an effective remedy before a tribunal in compliance with the conditions laid down in this Article.

			Everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal previously established by law. Everyone shall have the possibility of being advised, defended and represented.

			Legal aid shall be made available to those who lack sufficient resources in so far as such aid is necessary to ensure effective access to justice.”

			The fundamental right to effective judicial protection operates when individuals consider, in a broad sense, another EU right being violated, but it is also a self-standing right.47 Moreover, it operates within the limits of the principle of conferral48 and the scope of application of the Charter.49

			Furthermore, the rights laid down in the first two paragraphs of Article 47 of the Charter have their counterpart in Article 6(1) ECHR and Article 13 ECHR. The Charter also formalises this relationship by establishing that these rights have to be interpreted has having the same scope and interpretation, pursuant to Article 52(3) of the Charter. Besides, since the right to effective judicial protection results from the constitutional traditions common to the Member States, it shall be interpreted in harmony with them, as laid down in Article 52(4) of the Charter.

			Article 19(1) TEU endorses the right to effective judicial protection. Indeed, after having referred to the role of the ECJ, it states that “Member States shall provide remedies sufficient to ensure effective legal protection in the fields covered by EU law”.

			The implications of this provision will be further discussed in Chapter 4, for the moment suffice it to say that it codifies the case law related to the decentralised nature of the EU judicial system. National remedies shall complement EU remedies to ensure that the system complies with the right to effective judicial protection. Article 19(1), second subparagraph, TEU also enshrines the mandate of national courts as EU courts and guardians of the EU legal order and its judicial system, along with the ECJ.50 In fact, the intertwinement between EU and national law is also reflected in the EU judicial system, of which they form part.

			National courts are conceived as EU judges since they are part of a complete system of legal remedies to ensure the judicial legality of EU acts. In addition, they are called to apply EU law and ensure its effectiveness.51 The margin of appreciation of national courts meets the limits deriving from the duty to guarantee the effet utile of EU law and its uniform implementation.52 This obligation stems from the principle of sincere cooperation that is specified through the ECJ case law and embodies a series of duties for national courts with the view of ensuring the full effectiveness of EU rights.53 In fact, both the ECJ and the national courts are entrusted with the task of ensuring the effectiveness and the uniform application of EU law and guaranteeing the judicial protection of individuals. These objectives could not be achieved without their direct collaboration pursuant to Article 267 TFEU.

			In this context, the preliminary reference procedure stands as a coupling mechanism between the EU and the national judicial systems. This implies that Member States has to comply with the obligations stemming from the proper functioning of this procedure in relation to the principle of effectiveness and Article 19(1), second subparagraph, TEU.54 As a consequence, national procedural rules can be affected.

			Besides, since national courts are called to apply EU law, the preliminary reference procedure offers them binding guidelines by the ECJ on the correct interpretation of EU law. 

			The preliminary reference procedure was established to pursue a public interest, i.e. the uniformity of EU law, and is conceived as a dialogue between judges. It also ensures the autonomy of the EU legal order and is part of its specific characteristics.55 Moreover, the EU judicial system hinges on the interlinked jurisdiction of the ECJ and the national courts.56 To put it differently, the enforcement of EU law is both centralised and decentralised.57 On the one hand, the judicial review of the acts of the EU institutions is ensured through actions for annulment under Article 263 TFEU, the plea of illegality under Article 277 TFEU, and the preliminary reference procedure on validity. On the other hand, the compliance of the Member States with the EU obligations is supervised by infringement proceedings under Article 258 TFEU and, indirectly, preliminary references on interpretation, which prevent ex ante possible violations of EU law and EU fundamental rights.

			In light of the foregoing, one could query whether the non-compliance by a national court with the preliminary reference procedure could not only infringe a procedural rule – Article 267 TFEU –, but could also consist in a violation of Article 47 of the Charter. It is clear that the right to an effective judicial remedy under Article 47(1) of the Charter could be satisfied by actions brought before national courts. However, the second paragraph of this provision specifies that the remedy should be granted before a court established by law. Moreover, the requirement of a fair hearing, pursuant to Article 47(2) of the Charter, refers to access to a competent court that is capable of exercising full jurisdiction.58 Preliminary references give access to the Court of Justice, which has exclusive jurisdiction over the binding and definitive interpretation of EU law under Article 267(3) TFEU and for declaring EU acts void or invalid. This perspective is enhanced by the ECtHR’s recognition that Article 6(1) ECHR can be violated by national courts’ refusal to refer to the ECJ.

			These considerations bring us to the fundamental question that underlies the present book, i.e. whether the right to effective judicial protection under Article 47 of the Charter should be interpreted as including the preliminary reference procedure to the ECJ.

			In particular, one should first ask whether and in which way this procedure is related to the protection of individuals’ rights and, more specifically, to the right to effective judicial protection under Article 47 of the Charter. Second, the question is whether the right to effective judicial protection of individuals establishes certain duties for Member States and/or national courts related to the preliminary reference procedure.

			The examination of these questions offers a new perspective of analysis of Article 267 TFEU in light of the right to effective judicial protection. This approach enhances the judicial protection of individuals within the EU legal order. In fact, it proposes a response to the claimed deficiencies of the EU judicial system, as regards the locus standi of individuals in actions for annulment under Article 263(4) TFEU, and the possibility of enforcing the national courts’ duty to refer to the ECJ under Article 267(3) TFEU, in particular in relation to State liability. In that respect, it also attempts to clarify the impact of Article 19(1), second subparagraph, TEU as well as the role of national courts as referring courts and the obligations of the Member States as regards the right to effective judicial protection within the framework of the preliminary reference procedure.
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			Part One

			Effective judicial protection through preliminary references

			Intersecting perspectives from 
the Court of Justice of the EU, 
the European Court of Human Rights and national Constitutional Courts

			A threefold perspective through an analysis of the case law of the Court of Justice, of the ECtHR, and of several Constitutional Courts is offered in order to highlight the preliminary reference procedure as a component of the right to effective judicial protection.

			Preliminary references are conceived as a “dialogue between judges” in the EU legal order with a view to ensuring the uniform application of EU law. At the same time, this “dialogue” contributes to the effective judicial protection of individuals under Article 47 of the Charter. In this vein, in Chapter 1, I illustrate how, in light of the evolving importance of fundamental rights and of the rule of law within the EU legal order, the right to effective judicial protection is ensured through preliminary references and, thereby, which is their connection in the ECJ case law. In Chapters 2 and 3, I focus on the more right-based approaches that are adopted by the ECtHR and by some Constitutional Courts and support the recognition of a right to a preliminary reference as part of the right to effective judicial protection. In fact, the rights laid down in Article 47 of the Charter, i.e. the rights to an effective remedy and to a fair trial, correspond to those set out in Articles 6 and 13 ECHR. As we will see, according to the ECtHR, an unreasoned refusal by a national court to ask the ECJ for a preliminary reference can infringe Article 6(1) ECHR. As a general principle of EU law, the right to effective judicial protection also underlies the constitutional traditions common to the Member States. On the one hand, the Constitutional Courts of Germany, Austria, the Czech Republic, and Slovakia consider that a national court of last instance’ omission to submit a reference is apt to infringe the right to a lawful judge under their constitution. On the other hand, the Constitutional Courts of Spain, Slovenia and Croatia held that the failure to make a reference could violate the constitutional right to judicial protection.

		

	
		
			Chapter 1 
Effective judicial protection through preliminary references in the case law of the Court of Justice of the EU

			“The rule of law is based not so much on rules and the proclamation of rights as on mechanisms that make it possible to ensure respect for rules and rights.”1

			Introduction

			The importance of the preliminary reference procedure as the keystone of the EU judicial system never ceses to be stressed in the case law of the ECJ.2

			Preliminary references to the Court of Justice under Article 267 TFEU aim to ensure the uniform interpretation and application of EU law in the Member States. They are designed as a non-contentious mechanism through which a national judge receives guidance from the ECJ as regards the interpretation of EU law or the declaration of invalidity of EU acts. They establish a dialogue between the domestic courts and the ECJ, where individuals, i.e. the parties to the national proceedings, are not involved.

			However, the legal position of individuals is indirectly affected by the ECJ preliminary ruling, since the latter influences the outcome of the national procedure and it is binding for the national courts. This procedure is indeed also essential for the protection of individuals’ rights under EU law.3 Since van Gend en Loos,4 Costa v. Enel,5 and Simmenthal,6 national courts are involved in the protection of the rights conferred upon individuals under EU law, according to the principles of direct effect and primacy. More precisely, this is a duty entrusted to both the national courts, which are the first courts to hear a dispute involving EU law, and the Court of Justice of the EU.7

			More recently, the legally binding force of the Charter of Fundamental Rights of the European Union by virtue of Article 6 TEU marked a crucial step in the development of the EU system of protection of fundamental rights.8 In this context, the right to effective judicial protection enshrined in Article 47 of the Charter assumes a specific importance. It implies the judicial review of the acts of both the EU and the Member States. In addition, Article 2 TEU codifies the ECJ case law according to which the Union is founded on the values of respect for the rule of law and human rights.9 As Weiler rightly pointed out “[t]he secret of the Rule of Law in the legal order of the European Union rests […] in the genius of the preliminary reference procedure.”10 These changes bring to a new reading of the EU legal order, including its judicial system, in light of fundamental rights. As the Court held “Article 19 TEU, which gives concrete expression to the value of the rule of law stated in Article 2 TEU, entrusts the responsibility for ensuring judicial review in the EU legal order not only to the Court of Justice but also to national courts”.11

			These developments could affect the preliminary reference procedure and suggest its reading in light of the right to effective judicial protection. That is, would it be possible to see preliminary references not only as a right for national courts that have “the widest discretion”12 to refer, but also to recognise them as a right for individuals, that they can invoke before national courts, to have access to the ECJ?

			The Court of Justice firmly stated that the preliminary reference procedure is not a remedy available to the parties since individuals cannot make use of it and it is within national judges’ power to decide whether to refer a question.13 Yet, this does not exclude that it may be considered a remedy for the benefit of individuals. In this vein, it is interesting to follow the approach of Van Gerven who makes a distinction between rights, remedies and procedures.14 Rights concern the legal position recognised by the law to a person and that can be enforced before a court.15 Remedies are the class of actions to make good infringement of the rights concerned and procedures are designed to govern the exercise of the remedies and to make them operational. To put it simply, the EU gives individuals rights for the protection of which, under the principle of national procedural autonomy, Member States must ensure remedies and procedural rules, which respect the principle of effective judicial protection.16 What is the place of the preliminary reference procedure in this context? In particular, the question is whether preliminary references can be included in the category of remedies and are, thereby, related to the right to effective judicial protection.

			This Chapter focuses on whether and how the preliminary reference procedure under Article 267 TFEU ensures individuals’ rights under EU law and is, thereby, a component of the right to effective judicial protection. After having contextualised the EU legal order and its judicial system in light of the rule of law (section 1.1.), by reason of the aim of this Chapter, I will examine first preliminary references on validity and then preliminary references on interpretation. In fact, as regards the former, the link with effective judicial protection appears more evident in light of the ECJ case law. Accordingly, in the following considerations, I will analyse preliminary references on the validity of EU acts (section 1.2) and preliminary references on the interpretation of EU law (section 1.3) separately.

			1.1.	Preliminary references and the rule of law

			According to Article 2 TEU, the Union is based on the rule of law. This applies as regards not only its legal order, but also its judicial system, as it is illustrated in recent case law concerning the judicial review of the ECJ in the Common Foreign and Security Policy,17 the use of the procedure for interim measures in the context of infringement proceedings “in order to avoid a lacuna in the legal protection afforded by the Court”,18 or the independence of national judges.19 The respect of the fundamental rights recognised by the Charter is at the heart of the EU legal and judicial system, as the ECJ ruled in Opinion 2/13.20 These developments are indeed consistent with a shift in the aim of the EU Treaties from the establishment of the internal market to the protection of the fundamental rights and of the values, such as the rule of law, upon which the Union is founded.

			The respect for the rule of law can lead to impose positive obligations on the Member States to take measures to secure it, such as the adoption of legislative, administrative, and adjudicatory measures within their respective territories.21 Morever, its violation can be sanctioned by the Court of Justice and the Commission. The rule of law is linked to effective judicial protection and, in particular, to the right to a court, which was first recognised by case law in Johnston.22 The combination of Articles 2 and 19 TEU and Article 47 of the Charter leads to an extensive reading of the acts which can be subject to the ECJ’s judicial review23 as well as of the right to take legal action.24

			Article 19(1) TEU upholds the rule of law by proclaiming that the ECJ ensures that the law is observed, since EU law should be applied uniformly in the Member States.25 Indeed, the very existence of effective judicial review under Article 47(1) of the Charter, designed to ensure compliance with EU law, is of the essence of the rule of law.26 As the Court also pointed out, it derives from Article 19 TEU that effective judicial protection – as a component of the rule of law – within the EU judicial system is executed by the collaboration of national courts as EU courts with the ECJ.27 Arguably, these developments related to the rule of law have an impact on the preliminary reference procedure, that is the keystone of the EU legal order and its judicial system.

			Moreover, in this context, it is evident that the dialogue between the Court of Justice and the national courts, which the preliminary reference procedure establishes, is essential for upholding the rule of law within the EU. In this regards, in some recent cases, the ECJ proclaimed the essential role of the preliminary reference procedure in order to promoting and defending the rule of law within the EU.

			This was so, for instance, in the Juízes Portugueses case.28 The Union of Portuguese Judges challenged the salary reduction established by national legislation by reason it affected their judicial independence guaranteed by Article 19 TEU and Article 47 of the Charter. The ECJ clarified the scope of Article 19(1), second subparagraph, TEU, which is broader than that of Article 47 of the Charter and applies, in substance, to all proceedings where national courts act as EU courts. The value of the rule of law finds a concrete expression in Article 19 TEU, which entrusts national courts, along with the ECJ, with judicial review to ensure compliance with EU law. In particular, the principle of judicial independence that is “inherent to the task of adjudication” is part of the principle of effective judicial protection and by extension of the rule of law. To this effect, every Member State must ensure that their “courts or tribunals” within the meaning of Article 267 TFEU meet the requirements of effective judicial protection.29 The ECJ further stressed that “the independence of national courts and tribunals is, in particular, essential to the proper working of the judicial cooperation system embodied by the preliminary ruling mechanism under Article 267 TFEU, in that […] that mechanism may be activated only by a body responsible for applying EU law which satisfies, inter alia, that criterion of independence.”30

			The importance of this judgment is not only inherent to the relevance the ECJ gave to national courts, but also and above all to the link between the rule of law and the preliminary reference procedure.31

			Another recent illustration is Alchmea.32 The ECJ based its judgment on the assumption that, within the EU, Member States share common values, as stated in Article 2 TEU, that justifies mutual trust. Among those values there is the rule of law, which implies that, in the fields covered by EU law, Member States provide for a judicial system that ensures effective legal protection within the meaning of Article 19(1), second subparagraph, TEU, in collaboration with the ECJ. In this context, the Court relied on the fundamental role of the preliminary reference procedure as the keystone of the EU judicial system.33

			As to the connection between the preliminary reference procedure and the rule of law within the EU’s external action, it is also interesting to mention the Rosneft case, concerning restrictive measures adopted in the framework of the CFSP.34 In order to proclaim its jurisdiction to deliver a preliminary ruling in the field of CFSP, the ECJ referred to the rule of law within the EU and to principle of effective judicial protection, which implies that the exclusion of the Court’s jurisdiction in that field should be interpreted strictly. Indeed, the Court explained that since the purpose of the procedure that enables the Court to give preliminary rulings is to ensure that in the interpretation and application of the Treaties the law is observed, in accordance with Article 19(1) TEU, it would be contrary to the objectives of that provision and to the principle of effective judicial protection to adopt a strict interpretation of the jurisdiction conferred on the Court by Article 275(2) TFEU. In those circumstances, given that the Court has jurisdiction ex ratione materiae to rule on the validity of European Union acts, it would be inconsistent with the system of effective judicial protection established by the Treaties to interpret the latter provision as excluding the possibility that national courts may refer questions to the Court on the validity of those acts.35

			The connection between the rule of law under Article 2 TEU, the right to effective judicial protection under Article 19(1), second subparagraph, TEU and Article 47 of the Charter as well as the preliminary reference procedure is evident: the jurisdiction of the Court in the framework of preliminary references on validity is extended to the field of CFSP in order to ensure effective judicial review of the legality of EU acts as an essential element for upholding the rule of law within the EU.

			The developments of the case law attested the importance of the rule of law as a foundation value of the EU legal order and its externalisation in the right to effective judicial protection under Article 47 of the Charter that finds a specific expression in Article 19(1), second subparagraph, TEU within the EU judicial system. The systematic interpretation of the EU constitutional architecture shows the key role of preliminary rulings for reviewing the legality of Member States’ and EU acts. In the following considerations, I will illustrate how this procedure ensures the right to effective judicial protection within the EU.

			1.2.	Preliminary references on validity and actions for annulment within a complete system of legal remedies

			The preliminary reference procedure contributes to the establishment of a complete system of legal remedies within the EU, where the judicial review of the legality of EU acts is ensured by national courts throughout preliminary references insofar as individuals do not fulfil the requirements to bring an action for annulment according to Article 263(4) TFEU.36

			The Court of Justice has exclusive jurisdiction to declare EU acts void or invalid. Private applicants can bring actions for the annulment of EU acts under the conditions laid down in the fourth paragraph of Article 263 TFEU. Due to the restricted locus standi of individuals according to this provision, concerns have been raised on whether the right to effective judicial protection is ensured in the EU judicial system. In fact, pursuant to Article 47 of the Charter, when individuals consider that their rights under EU law are violated, they must have access to an effective remedy before a court established by law. This implies that they should also have the possibility to challenge the validity of EU acts.37

			Since Les Verts, the Court of Justice has pointed out that the EU Treaty has established a complete system of judicial remedies to permit the ECJ to review the legality of the acts adopted by the EU institutions.38 In particular, the system is complete since individuals may have direct access to the ECJ through actions for annulment and the objection of illegality and indirect access to the ECJ through preliminary references on validity.39 Indeed, preliminary references on validity are an alternative and complementary procedure to actions for annulment in order to ensure the review of legality of EU acts.40 When individuals do not have access to the ECJ by virtue of Article 263(4) TFEU, preliminary references may be activated to their rescue.41

			Preliminary references on validity also secure the uniform application of EU law and the coherence of the EU judicial system insofar as they preserve the Court of Justice’s exclusive jurisdiction to declare EU acts invalid. In this regard, the coherence of the EU judicial system is enhanced by the interaction between actions for annulment and preliminary references that reflects the divisions of functions between the ECJ and the national courts.42

			It should be recalled that the EU legal order is based on the rule of law “inasmuch as neither its Member States nor its institutions can avoid a review of the question whether the measures adopted by them are in conformity with the basic constitutional charter, the Treaty”.43 A determinative component of this principle is the right to effective judicial protection, which is enshrined in Article 47 of the Charter and encompasses the right of access to justice.44 As it will be underlined in the following paragraphs, from this perspective, preliminary references on validity go beyond a procedure of judicial cooperation and serve the purpose of ensuring the right to effective judicial protection of individuals.

			To begin with, I will explain why the EU judicial system is a complete and coherent system to ensure the legality of EU acts (section 1.2.1). The result of the analysis will bring us to underline the role of preliminary references on validity in light of the right to effective judicial protection (section 1.2.2).

			1.2.1.	Effective judicial protection through the judicial review of EU acts

			The coherence of the EU judicial system implies that, since the Court of Justice enjoys exclusive jurisdiction to declare an EU act void or invalid in relation to actions for annulment, this power must be reserved to it also when the validity is challenged before a national court.45 In this way, a clear division of functions between the Court of Justice and the national courts is drawn.46

			The wording of Article 267 TFEU does not provide for an obligation upon national courts that are not adjudicating at last instance to ask preliminary references to the ECJ concerning the validity of EU acts. Yet, the Court restricted the jurisdiction of national courts beyond what is explicitly established by the EU Treaties. In Foto-Frost, it ruled that national courts are not empowered to declare EU acts invalid.47 Therefore, they have a duty to submit a preliminary reference when they have doubts on the validity of the EU act at issue. The ECJ based its ruling on two objectives, namely the coherence of the EU judicial system and the uniformity of EU law. It pointed out that the national courts can provide a positive assessment of the validity of a EU act. In fact, if they consider the grounds put forward before them by the parties in support of invalidity unfounded, they may reject them, declaring that act valid.48 The existence of the EU measure is not called in question.49 On the contrary, since domestic courts do not have the power to declare the acts of the EU institutions invalid, they are obliged to refer a preliminary question to the ECJ when they have doubts on validity. This obligation is reinforced by the objective of ensuring the uniform application of EU law, which would be undermined if a national court could declare a certain EU measure invalid, whilst the courts in other Member States are of the opinion that it is valid. Those divergences are liable to compromise the unity of the EU legal order and are particularly imperative in light of the fundamental requirement of legal certainty.50 Furthermore, the ECJ judgment declaring the invalidity of a EU act has effects vis-à-vis all national courts, and not only the referring court, that must regard that act as invalid.51 Arguably, Foto-Frost shows that the Court has restricted the jurisdiction of national courts by imposing its authority in a hierarchical architecture of judicial cooperation.52

			In light of the national court’s obligation to refer within the meaning of Foto-Frost and the ECJ’s exclusive jurisdiction to declare EU acts invalid, the role of preliminary references as a complementary remedy to actions for annulment should be assessed. The selected lines of case law follow a chronological distinction between the judicial review of EU acts before and after the amendments of the Treaty of Lisbon.

			1.2.1.1.	Judicial review of EU acts in the pre-Lisbon case law: 
a gap in the judicial protection of individuals

			It is worth recalling that, prior to the amendment of the Treaty of Lisbon, individuals could introduce an action for annulment, under ex-Article 173(2) of the Treaty of Rome and then under ex-Article 230(4) TEC, “against a decision addressed to that person or against a decision which, although in the form of a regulation or a decision addressed to another person, is of direct and individual concern to the former”. In Plaumann, the Court of Justice interpreted the notion of “individual concern” in that sense that individuals could only claim to be directly concerned if the decision “affects them by reason of certain attributes which are peculiar to them or by reason of circumstances in which they are differentiated from all other persons and by virtue of these factors distinguishes them individually just as in the case of the person addressed”.53

			Gaps in the EU judicial system emerged in two subsequent cases, notably Unión de Pequeños Agricultores54 and Jégo-Quéré.55 In fact, when EU acts were of general application and did not entail implementing measures, the preliminary reference procedure and the objection of illegality could not provide a sufficient legal remedy and individuals did not have locus standi in actions for annulment. Therefore, the strict approach of Plaumann was criticised by Advocate General Jacobs and by the General Court in Unión de Pequeños Agricultores in light of the principle of effective judicial protection.56 However, the ECJ did not follow them and, in line with its previous case law, referred to Plaumann. In addition, it pointed out, in essence, that a different interpretation might be adopted only if Member States amend the existing provision.

			The exhortation to Member States to relax the requirements laid down in the Treaty as regards the legal standing of individuals seeking to challenge EU acts was reaffirmed in Jégo-Quéré by Advocate General Jacobs.57 A fish company wanted to challenge the validity of a Commission regulation establishing minimum mesh sizes for nets. The regulation in question did not provide for any implementing measure to be challenged before the national courts. Therefore, the appeal was brought before the General Court through an action for annulment. The General Court held that, since there were no acts of implementation capable of forming the basis of an action before a national court that could submit a reference to the ECJ for a preliminary ruling,58 the strict interpretation of the notion of a person individually concerned had to be reconsidered in light of effective judicial protection.59 By consequence, according to the General Court, the action introduced by Jégo-Quéré was admissible. The judgment of the General Court was appealed before the Court of Justice that set it aside, contrary to the Opinion of Advocate General Jacobs. According to the ECJ’s assessment, such an interpretation of the individuals’ locus standi in actions for annulment would make the EU Courts going beyond the jurisdiction conferred by the Treaty.60 The ECJ stressed that it does not have jurisdiction to consider an action for annulment available for individuals when national procedural rules do not allow them to challenge the validity unless they have first contravened the measure at issue.61 It also pointed out that the complementarity between actions for annulment and preliminary reference implies that when individuals do not meet the conditions for the admissibility of actions for annulment, they can plead the invalidity before national courts and ask the latter to refer.62 However, the ECJ held that it is not its task to examine whether, in each individual case, national procedural rules allow the individuals to bring proceedings to contest the validity of the EU measure before the national courts. In this regards, Member States shall provide remedies and procedures to permit individuals to challenge the EU act in question indirectly.63 Besides, national courts, in accordance with the principle of sincere cooperation, are required to interpret and apply domestic procedural rules in a way that enables individuals to challenge before them EU acts.64

			It is worth stressing that Advocate General Jacobs expressed several well-argued concerns on the non-suitability of the preliminary reference procedure to provide effective judicial protection of individual applicants.65 He claimed that the principle of effective judicial protection requires that applicants have access to a court, which is competent to grant remedies capable of protecting them against the effects of unlawful measures. However, so far, access to the ECJ via preliminary references is not a remedy available to individual applicants as a matter of right. National courts may refuse to refer questions, and – even at the highest level – they might also err and refuse to refer questions of validity.66 Moreover, where a reference is made, it is in principle for the national court to formulate the questions to be answered by the ECJ. Individual applicants might thus find their claims redefined by the questions referred.

			1.2.1.2.	Judicial review of EU acts in the post-Lisbon case law: 
How the objective of strengthening individuals’ judicial protection is met

			The problems highlighted by this line of case law regarding the right to effective judicial protection became even more acute in light of the binding force of the Charter, recognised by the Treaty of Lisbon, and gave rise to two Treaty amendments. A third limb was added in Article 263(4) TFEU in order to relax the conditions of admissibility of actions for annulment brought by individuals. Moreover, a second subparagraph was inserted in Article 19(1) TEU referring to the above case law according to which Member States shall provide remedies to ensure effective judicial protection in the fields covered by EU law.67 It aimed to stress the division of functions between the ECJ and the national courts68 within a unitary and complete

			
			
			
			
			
			
			
			
			
			
			
			
			1.2.2.	Effective judicial protection through the complementarity 
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			1.3.2.	The impact of preliminary rulings on Member States’ procedural autonomy: a vector to spread into national legal orders an emerging EU standard of effective protection
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