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FOREWORD
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Henry F. White Jr.
Executive Director, American Bar Association

When American families are asked to describe their legal needs, the topics that come up repeatedly are housing, personal finance, wills and estates, family and domestic concerns, and employment-related issues. The books in the American Bar Association Legal Guide series are designed to address these key legal areas, and provide information about the law in plain, direct language.

The goal of this book is to help you work with your lawyer to handle disputes, both inside and outside the courtroom. It provides information on the range of options that can be used in solving everyday legal problems, including negotiation, mediation and arbitration. We hope it will help you negotiate some of the legal issues that arise in specific disputes; we also hope that by removing much of the mystery from the legal system it will help you feel more comfortable with the law generally.

As the largest voluntary professional association in the world and the nation's premier source of legal information, the American Bar Association is in a unique position to provide insightful commentary on the law. The ABA also provides support for lawyer referral programs and pro bono services (for which lawyers donate their time), as it works to help make finding the right lawyer and receiving quality legal help an attainable goal for everyone.

This book was written with the aid of ABA members—including lawyers, judges, mediators, arbitrators, and acade-mics—from across the country. Their contribution is invaluable. They have experience in dealing with legal disputes every day and their perspectives and expertise make this a better book.

The ABA's Standing Committee on Public Education provided oversight for this project. The programs, publications, and resources of the ABA Division for Public Education are designed to educate the public about the rule of law and help people understand and participate in our legal system. Public education and public service are two of the most important goals of the American Bar Association. Through publications, outreach, and our website (www.abanet.org), the ABA strives to provide accurate, unbiased legal information to our members, to the media, and to the general public.


Henry F. White Jr. is the Executive Director of the American Bar Association. He was formerly President of the Institute of International Container Lessors, the trade association for the worldwide container and chassis leasing industry, and is a retired Rear Admiral in the U.S. Navy.







INTRODUCTION
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Dwight L. Smith, Chair
ABA Standing Committee on Public Education

Disputes inevitably arise between people in every part of the country, every day. Common disputes spring from employment, divorce or separation, automobile accidents, or arguments with a neighbor over a boundary line. Any dispute, large or small, can lead to frayed emotions and can take time, money, and patience to resolve.

When you think about resolving a dispute, you might think of a judge making a decision in a courtroom, perhaps as represented in a TV show or movie. However, only a tiny fraction of disputes end up in court. The Bureau of Justice Statistics at the U.S. Department of Justice estimates that only 3 percent of allcivil cases end in a trial. The vast majority of disputes are resolved before they ever get to court.

Different disputes call for different kinds of resolutions, and this book provides an overview of the options. It illustrates the basic principles of negotiation, and includes tips on how you can improve your negotiating skills. It describes the various approaches to mediation, and outlines the mediation process. It includes information on arbitration and arbitrators, with special information for consumers. It explains the procedures of small claims courts, and gives tips on how to present a case in small claims court. It sketches the basics of civil court procedure, from discovery, to depositions, to your day in court. And it gives detailed information about how you can find and work with a lawyer, whether your dispute is large or small.

If you are involved in one of life's inevitable disputes, this book can help you decide which approach is best for resolving the problem. It can also help you identify and resolve conflicts before they become major problems.

WRITTEN AND REVIEWED BY EXPERTS

The principal author of this book is Sheila Maloney, a Clinical Assistant Professor of Law at the Northwestern University School of Law, and Assistant Director of the Law School's Program on Negotiation and Mediation. Her manuscript was intensively reviewed by ABA members from across the country who are experts in their fields. Members of the ABA's Section of Dispute Resolution took a particular interest in this project, as did members of the Dispute Resolution Committee of the National Conference of State Trial Judges. Their careful review assured that the manuscript accurately and thoroughly covered this important subject. We thank them for their interest and involvement.

The entire project was completed under the guidance of the ABA's Standing Committee on Public Education. Together, we've worked to provide you with easy-to-read information that will help you understand disputes and know how to handle them.

WRITTEN WITH YOU IN MIND

We've made a special effort to make this book practical, by using situations and problems you are likely to encounter. You won't find legal jargon or technicalities here—just concise, straightforward discussions of your options under the law. Within chapters, you'll find sidebars with the following icons:


	[image: ], which share practical tips that could be of benefit to you;


	[image: ], which signal key additional information;


	[image: ], which warn you about potential pitfalls that you can navigate with the right information and help;


	[image: ], which give clear, plain English definitions to legal terms;


	[image: ], which highlight experts' responses to practical questions, giving legal information that may help you as you grapple with similar issues within your own family.

You'll find two additional features at the end of each chapter:


	“The World at Your Fingertips,” which contains tips on where to go for more information if you'd like to explore a topic further.


	“Remember This,” which highlights the most important points that the chapter has covered.




One word of caution: when reading this book, and other books in the series, remember that these books cannot and do not purport to provide legal advice. Only a lawyer can apply the law to the unique facts of your particular case. Although every effort has been made to present material that is as up-to-date as possible, laws can and do change. Laws can also vary widely from one jurisdiction to the next. If you are thinking about pursuing legal action, you should consult with a lawyer. To find one, contact your local bar association or lawyer referral service.

With that in mind, this book can help you make informed decisions about a wide range of problems and options. Armed with the knowledge and insights this book provides, you can be confident that the decisions you make will be in your best interest.


Dwight Smith is chair of the ABA's Standing Committee on Public Education and is an attorney in private practice in Tulsa, Oklahoma. A significant portion of his practice is devoted to dispute resolution.






CHAPTER 1
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An Introduction to Conflict

From Outbursts to Handshakes


Two children in a playground fight over a ball.

A union representative meets with management to discuss wage increases.

A teenager argues with her parents about her curfew.

A woman tries to return a dress because the zipper is broken.

State legislators battle over a zoning ordinance.

One driver sues another for injuries resulting from a car acci dent.

A teacher speaks with a parent about expelling a child from school.

Two company representatives meet to discuss a shipment of goods that was destroyed by fire.



While these scenarios differ in scope, they all involve conflict of some kind. In fact, conflict is all around us, whether we are at home, at work, or in the marketplace.

For most people, the term “conflict” has negative connotations. We tend to associate disagreements or heated discussions with broken relationships, confusion, anger, and frustration. However, conflict doesn't have to be negative. If it didn't produce positive results, we wouldn't engage in conflict so often. When properly employed, conflict can serve as a catalyst for opening lines of communication and improving relationships. That's why we feel good after we reconcile with a friend or partner after an argument; conflict can help clear the air and help people learn something new in the process.

While there is no perfect process for resolving all disputes, there are ways to resolve disputes and manage conflicts to achieve positive results. The more we understand our own disputes and what drives them, the better equipped we are to resolve them effectively.

This book provides an overview of the options available for resolving disputes. This chapter outlines five methods of conflict resolution: negotiation, mediation, arbitration, small-claims court, and litigation (i.e., filing a lawsuit). Subsequent chapters of this book explore the pros and cons of each of these processes. We will consider when it is appropriate to negotiate or go to court; when you should mediate rather than arbitrate; the advantages and disadvantages of resolving disputes in smallclaims courts and other state and federal courts; when you should hire a lawyer; and how you can work with a lawyer most effectively. At the end of this book, you will be in a better position to decide which approach is best for handling your conflict.

Keep one simple rule in mind as you read this book: The less formal the procedure used to resolve your dispute, the more control you will have over the final outcome and cost. For example, in a negotiation, you have a great deal of control over the cost, process, and outcome. A lawsuit is at the other end of the spectrum; it allows you much less control over each of these factors.

NEGOTIATION

Negotiation has existed for as long as humans have had the ability to communicate. Everyone—from small children deciding who goes first in a game of kickball, to heads of state discussing international disputes—negotiates in some capacity.

Many of us have engaged in a legal negotiation at some point in our lives. What does a legal negotiation look like? Suppose, for example, that Nelma and John buy a condominium. After they have settled in, they discover that the chimney doesn't work and requires repairs costing $5,000. They consider various options, including suing the previous owner and the inspector they hired prior to their closing. But they don't want to incur the expense of going to court. Instead, they decide to discuss the issue with the previous owner in an attempt to work things out. That discussion is a negotiation. After an initial meeting, Nelma,


[image: ] NEGOTIATION

According to the Merriam-Webster Dictionary, to negotiate is “to confer with another so as to arrive at the settlement of some matter.” Essentially, negotiation occurs when two or more people bargain for what they want.



John, and the former owner might work out a plan to redesign the chimney, which adds value to the condo for Nelma and John. The owner might offer a discount for the redesign, and the parties might decide to split the cost of the repair between them. A successful negotiation can help the parties avoid a lawsuit.

Most adults negotiate every day. Negotiations can be simple unstructured conversations, or they can be more formal. As people negotiate, they may reach an agreement, choose to continue negotiating, or end the process altogether. Negotiations offer great flexibility in this regard—parties are free to negotiate an issue as far as they wish, and can walk away without investing a great deal of time or money if they cannot reach agreement.

If two parties successfully negotiate, they may choose to formalize any agreement they reach in a written contract. This is common in a business negotiation where contract terms or a salary are being negotiated. However, not all successful negotiations end in a written contract. For instance, if you are purchasing a bicycle from a yard sale, you might agree to a price, money may change hands, and you might ride the bike home—all without ever signing a contract. Similarly, if a group of tenants in an office building negotiates a 10 percent employee discount with a local coffee shop, a contract is probably unnecessary.

Negotiation is a natural first step in resolving a dispute. It provides opportunities to correct mistakes and save relationships that may be destroyed if lawsuits are filed. In addition, negotiation usually offers a broad range of solutions. One reason for this is that, when people negotiate, they tend not only to focus on their own interests, but also to seek ways of accommodating the interests of others. Good negotiators are more interested in achieving a favorable outcome than in proving who is right or wrong.


[image: ] SILENCE IS GOLDEN

The 1940 movie Edison, the Man chronicles the life of famed inventor Thomas Edison. In one scene, Edison illustrates the power of silence in a negotiation. When he goes into a meeting to sell an invention, he says very little—he lets the buyer make the first offer and take the lead in the negotiation. At the end of the meeting, the two sides agree on a price of $40,000. The buyer says, “It might interest you to know that I would have gone as high as $60,000.” Edison smiles and replies, “It would interest you to know that I was planning to sell it for $2,000.”



Chapter 2 of this book provides information about how to prepare for negotiation effectively, and how to negotiate based on interests rather than positions. It also provides information about why negotiations sometimes break down, and how you can avoid common negotiating pitfalls.

MEDIATION

Another way to resolve a conflict is through mediation. Mediation is negotiation that is facilitated by a neutral third party, the mediator.

A simple example from the workplace can illustrate the mechanics of the mediation process and some of its advantages. Suppose Tracy has worked at her current job for sixteen years. According to performance reviews, her job performance has always ranged from average to good. But then she is passed over for a promotion, and the promotion is given to Simone, who has been at the company for only four years. When Tracy asks her supervisor why she missed out on the promotion, she is told that the company wanted “younger, more energetic people” on the management team.

Tracy talks to a lawyer about her options. On her lawyer's recommendation, she files a claim with the Equal Employment Opportunity Commission (EEOC) alleging that her company discriminated against her because of her age. The company denies the charge, claiming that Tracy's supervisor misrepresented company policy. It claims that Tracy was passed over because of her substandard performance and lack of commitment to the company. The EEOC refers the case to mediation.

Tracy's lawyer and the company's human resources director, Quincy, select a neutral mediator. Tracy attends the mediation with her lawyer, and Quincy also attends. The mediator begins by setting ground rules for discussion and explaining the mediation process. She tells the parties that they can discuss whatever issues they want, and encourages them to listen to one another. To facilitate the discussion, the mediator meets with the parties together, and also meets with each party separately.

In the course of the mediation, Tracy learns about the promotion process and how candidates for promotion are selected. She learns of Simone's many accomplishments, about which she hadn't previously known. Quincy listens to Tracy and learns that many of the company's older employees are nervous about being replaced or passed over for younger workers. He acknowledges that management has not been proactive enough in informing all employees about opportunities for promotion within the company. After several hours, the parties reach a confidential agreement: Tracy will be given more responsibility on some projects, which will enhance her eligibility for future promotions. Quincy will set up a staff group to address the concerns of employees over fifty, and will ensure that older employees are included in all company training sessions.

Before the mediation, Tracy was mistrustful of management. Quincy was disappointed that a complaint had been made about the company, and was convinced that Tracy was a troublemaker. With the help of a mediator, however, both sides were able to see that their opinions were the result of misunderstandings, and that in fact they had a common interest in the company. By talking with each other, they were able to resolve the dispute to their mutual satisfaction.


[image: ] TALKING TO A LAWYER

Q. Are there any disputes that are not suitable for mediation? I'm getting a divorce, and my ex wants to mediate the issue of child custody. But I feel that he always bullies me, and I'm very nervous about the mediation process.

A. A case is unsuitable for mediation when one or both parties are unable to negotiate in their own best interests, or have agreed to mediation under duress or coercion.

Divorce mediation should only be conducted by a mediator trained to screen clients for impediments to mediation, such as a history of domestic violence, substance abuse, or mental illness. The presence of one of these factors does not automatically render a case inappropriate for mediation, but the mediator must take precautionary measures to assure as safe a mediation as possible. No mediator can guarantee total safety, but mediators can follow certain guidelines to facilitate a safe experience.

Ideally, prior to a divorce or family mediation, the parties should meet individually with the mediator to discuss any safety concerns. A divorce or family mediator can employ a wide variety of tactics to make parties feel more comfortable during a mediation, such as encouraging each party to bring along a support person or attorney; shuttle mediating (in which the parties occupy separate rooms, with the mediator shuttling back and forth between them); providing separate waiting rooms, so that the parties are never alone together outside of the mediator's presence; and co-mediation (i.e., use of two mediators) in which both a male and female mediator are present in the room to provide a gender balance.

Whenever possible, divorcing parties should have legal representation during a mediation. Ordinarily, parties do not sign any agreements during a divorce mediation, especially when their attorneys are not in the room. If the parties reach agreement, the mediator will record the agreement in writing for them. Sometimes this written summary of the agreement is called a memorandum of understanding. The parties should take the written agreement back to their attorneys for review and counsel. If the parties wish to have the agreement enforced, their attorneys will formalize the agreement by writing it up in legal language, and will submit it to a judge for his or her approval. When signed by a judge, the agreement will become a court order which is then enforceable by the court.

—Answer by Cookie Levitz, mediator,
Chicago, Illinois



This example demonstrates several benefits of mediation. For one thing, a mediator has the ability to suggest a broad range of possible solutions, because he or she has no stake in the outcome, and no incentive to favor one position over another. The mediator is also able to bring a cool head to the table and facilitate a discussion by asking questions. However, the parties themselves are ultimately in control of the agreement reached, if an agreement is reached at all.

Disputing parties may arrange for formal mediation through a private agency, a workplace ombudsman service, or a community mediation service. In some cases, mediation may be ordered by a court.

Mediation is a convenient means of resolving many common disputes, including workplace disputes, disagreements between neighbors, disputes relating to issues of family custody, and disputes regarding business matters. Sometimes mediation is appropriate if parties have reached an impasse in their attempts to negotiate; a mediator is an appropriate next step if you want to continue talking, but are unable to do so productively on your own. In addition, mediation is cheaper, faster, and offers a broader range of settlement options than a traditional trial. It may also allow you to have a more engaging experience with the other side than would a “day in court.”

In a mediation, the parties normally share the cost of the mediator. In many regions, parties can obtain free or slidingscale mediation at community centers. The costs of mediation are higher than the costs of negotiation, because mediation involves a third person, but the costs are typically less than those of either arbitration or litigation.

Chapter 3 of this book provides additional information about the types of disputes that are commonly mediated, the advantages and disadvantages of mediation, and the extent to which mediators typically play a part in dispute resolution. You can learn more about the credentials that you should consider when selecting a mediator, explore what happens when mediation fails, and learn what dispute resolution options are appropriate in the event of such a failure.


[image: ] MEDIATION IN SCHOOLS

You may already know that mediation is an effective tool that sophisticated litigants can use to resolve disputes. But did you also know that mediation is growing increasingly popular in high schools? Some high schools select and train students as peer mediators to facilitate discussions between students in order to resolve disagreements. Generally, school officials decide which disputes are appropriate for peer mediation.

Mediation gives students the opportunity to engage in dialogue about their disputes, and to work toward solving the underlying problems. Teens involved in peer mediation report that they feel empowered to solve their own problems. In addition, schools that use peer mediators note that students are much more open and comfortable discussing their problems with peers than with adult authority figures.
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Q. I believe that my employer fired me because I'm over fifty-five. I hireda lawyer, who says that if I mediate the issue with my employer I may be able to get my job back, and possibly some money. But what I really want to do is make sure that my employer never fires another employee because of his or her age. Can I achieve this result through mediation?
A. Absolutely. An enormous benefit of mediation is that it can be a very creative process, allowing for many different kinds of resolutions that can be custom-tailored to the specific needs and interests of the parties. As long as your employer agrees to what you want and can actually follow through on it, you can create an enforceable agreement. Of course, a mediated agreement cannot violate any laws.

—Answer by Cookie Levitz,
mediator, Chicago, Illinois



ARBITRATION

In arbitration, the parties to a dispute agree to a private hearing with an arbitrator or an arbitration panel. The arbitrator is an impartial third party who listens to the details of a dispute by the parties, considers all evidence presented, and issues a decision. In binding arbitration, the parties agree in advance to be bound by the arbitrator's decision, which is enforceable in a court of law. In nonbinding arbitration, the arbitrator's opinion is only advisory. This means that the parties may agree to adhere to the advisory opinion, settle the case under different terms, or decide to continue with litigation.

The arbitrator controls the process during an arbitration hearing, which is similar to a trial, although the rules of evidence that apply to court proceedings generally do not apply to arbitration. The arbitrator decides the outcome in a role similar to that of a judge. Unlike court proceedings, arbitration is held in a closed and private court, and the parties can keep the outcome confidential.
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Q. A friend of mine told me that arbitration is a bad idea, because itdoesn't offer the protections of a court or judge, and the parties end up with a decision that they can't appeal. Is this true?
A. No, it's not true that arbitration is a bad idea. It might be true that there will be no court, judge, or right to appeal—but those facts do not necessarily mean that arbitration is a bad idea. In fact, the absence of a right to appeal is generally regarded as the most important benefit of arbitration. Binding arbitration, which results in a decision that you can't appeal, is almost always the result of an agreement by the parties. Sometimes a person can unintentionally agree to arbitrate if he or she signs a contract without reading the “fine print.” But in most cases, arbitration comes about because the parties actively agree to it.

When agreeing to arbitrate, the parties can agree on the conditions of the arbitration, such as the number of arbitrators, the means by which arbitrators will be selected, the qualifications that arbitrators must have, whether or not discovery (pretrial investigation) will be permitted before the arbitration hearing, the extent to which the arbitrator(s) will have authority to order compliance with discovery requests, and the manner in which the arbitration hearing(s) will be scheduled and conducted. By agreeing to binding arbitration, the parties agree to accept the decision of the arbitrator(s), thus
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