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LAW BOOKS IN ACTION

Law Books in Action: Essays on the Anglo-American Legal Treatise explores the history of the legal treatise in the common law world. Rather than looking at treatises as shortcuts from ‘law in books’ to ‘law in action,’ the essays in this collection ask what treatises can tell us about what troubled legal professionals at a given time, what motivated them to write what they did, and what they hoped to achieve. This book, then, is the first study of the legal treatise as a ‘law book in action’, an active text produced by individuals with ideas about what they wanted the law to be, not a mere stepping-stone to codes and other forms of legal writing, but a multifaceted genre of legal literature in its own right, practical and fanciful, dogmatic and ornamental in turn. This book will be of interest to legal scholars, lawyers, and judges, as well as to anyone else with a scholarly interest in law in general, and legal history in particular.


Law Books in Action

Essays on the Anglo-American Legal Treatise

Edited by

Angela Fernandez

and

Markus D Dubber

[image: image]

OXFORD AND PORTLAND, OREGON

2012


Published in the United Kingdom by Hart Publishing Ltd

16C Worcester Place, Oxford, OX1 2JW

Telephone: +44 (0)1865 517530

Fax: +44 (0)1865 510710

E-mail: mail@hartpub.co.uk

Website: http://www.hartpub.co.uk



Published in North America (US and Canada) by

Hart Publishing

c/o International Specialized Book Services

920 NE 58th Avenue, Suite 300

Portland, OR 97213-3786

USA

Tel: +1 503 287 3093 or toll-free: (1) 800 944 6190

Fax: +1 503 280 8832

E-mail:orders@isbs.com

Website: http://www.isbs.com



© The authors and contributors severally, 2012



The authors and contributors have asserted their right under the Copyright, Designs and Patents Act 1988, to be identified as the authors of this work.



All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or transmitted, in any form or by any means, without the prior permission of Hart Publishing, or as expressly permitted by law or under the terms agreed with the appropriate reprographic rights organisation. Enquiries concerning reproduction which may not be covered by the above should be addressed to Hart Publishing Ltd at the address above.



British Library Cataloguing in Publication Data

Data Available



ISBN: 978-1-84946-141-2



Typeset by Hope Services, Abingdon

Printed and bound in Great Britain by

CPI Group (UK) Ltd, Croydon, CR0 4YY


Dedicated to the memory of AWB Simpson (1931–2011)




CONTENTS



Contributors

Introduction: Putting the Legal Treatise in Its Place

Angela Fernandez and Markus D Dubber

1.  Historicising Blackstone’s Commentaries on The Laws of England: Difference and Sameness in Historical Time

Kunal M Parker

2.  ‘Of Institutes and Treatises’: Blackstone’s Commentaries, Kent’s Commentaries and Murdoch’s Epitome of the Laws of Nova-Scotia

Philip Girard

3.  Tapping Reeve, Coverture and America’s First Legal Treatise

Angela Fernandez

4.  Story’d Paradigms for the Nineteenth-Century Display of Anglo-American Legal Doctrine

G Blaine Baker

5.  A Province of Jurisprudence?: Invention of a Law of Constitutional Conventions

Roman J Hoyos

6.  Nineteenth-Century Treatises on English Contract Law

Stephen Waddams

7.  Of Treatises and Textbooks: The Literature of the Criminal Law in Nineteenth-Century Britain

Lindsay Farmer

8.  Truth and Privilege: Libel Treatises and the Transmission of Legal Norms in the Early Nineteenth-Century Anglo-American World

Lyndsay Campbell

9.  Renovate or Rebuild? Treatises, Digests and Criminal Law Codification

Barry Wright

10.  A Low Law Counter Treatise? ‘Absentees’ to ‘Wreck’ in British North America’s First Justice of the Peace Manual

Jim Phillips

11.  Commentary: Effects of Scale: Toward a History of the Literature of Law

Christopher Tomlins

Index




CONTRIBUTORS



G Blaine Baker is Professor Emeritus, Faculty of Law and Institute of Private and Comparative Law, McGill University, Montreal.



Lyndsay Campbell is Assistant Professor, Law & Society Program, Faculty of Arts and Faculty of Law, University of Calgary.



Markus D Dubber is Professor of Law, Faculty of Law, University of Toronto. Lindsay Farmer is Professor of Law, University of Glasgow, Scotland.



Angela Fernandez is Associate Professor of Law, Faculty of Law, University of Toronto.



Philip Girard is University Research Professor and Professor of Law, History and Canadian Studies, Dalhousie University, Halifax, Nova Scotia.



Roman J Hoyos is Associate Professor, Southwestern Law School, Los Angeles, California.



Kunal M Parker is Professor of Law and Dean’s Distinguished Scholar, University of Miami School of Law.



Jim Phillips is Professor of Law, Faculty of Law, University of Toronto and is editor in chief of the Osgoode Society for Canadian Legal History.



Christopher Tomlins is Chancellor’s Professor of Law, School of Law, University of California, Irvine.



Stephen Waddams is University Professor and the holder of the Goodman/ Schipper chair, Faculty of Law, University of Toronto.



Barry Wright is Professor of Law, History and Criminology, Carleton University, Ottawa.




Introduction: Putting the Legal Treatise in Its Place



ANGELA FERNANDEZ AND MARKUS D DUBBER*

IN 1976, WHILE working on the first volume of The Transformation of American Law, Morton Horwitz noted that treatises were ‘the most neglected and really important sources of American legal history’.1 Little has changed since then: treatises are still neglected, they are still really important, and not only in American legal history, but in common law history as a whole. This book aims to give legal treatises their due by undertaking an international and comparative analysis of the significance of the common law treatise in modern legal history and historiography.

The hypothesis here is that, provided one does not treat them as statements of lex lata (the law as it is) no matter what their authors might claim, but as a more or less stable mixture of elements of lex lata and lex ferenda (the law as it should be), treatises can provide insight into conceptions of law in general and of a particular area of law, into ideas about the project of legal scholarship, legal education (and learning), legal commentary, about the very notion of the ideal in law, and the relationship between the real and the ideal, into the role of law in broader projects, including projects of nation-building, of (scientific) systematisation, of rationalisation, and of civilisation, modernisation, and therefore also codification, and, ultimately, into the relationship between the individual, the community (however defined), and the law (and perhaps even the state, depending on one’s view of the law’s, and the lawyer’s, role within the state apparatus).

I. WHAT IS A (LEGAL) TREATISE?

The attempt to settle on ‘the’ definition of ‘the’ treatise is as futile and uninteresting as most definitional quests – and perhaps more so, given the variety of books making an appearance in the pages of this collection that are called ‘treatise’, either by their author or others. Still, a project on the legal treatise would do well, at the outset, to arrive at a working definition of its subject matter, however preliminary and non-exhaustive. For starters, to get a sense of what a legal treatise is, it might make sense to get clear(er) on what a treatise is. The Oxford English Dictionary ventures a definition of treatise that is as good as any other:


A book or writing which treats of some particular subject; commonly (in mod. use always), one containing a formal or methodological discussion or exposition of the principles of the subject; formerly more widely used for a literary work in general.2



Three points must be emphasised. First, there is the general and capacious sense of treatment, a feature shared by any book or writing on a particular subject. Anything between two covers ‘treats’ its topic. Second, we must notice the more narrow focus on principles, so important to the legal treatise in particular. And third, there is the point about the presentation of principles in a methodological discussion or exposition. We take it that what makes a treatise legal is its focus on legal sources – cases, statutes, codes, constitutional text or legal doctrine – along with its implied claim of offering authoritative interpretation of those sources.

The essays in this collection take to heart a broad approach to the legal treatise in the sense that they include discussion of a number of kinds of legal literature that one might not ordinarily think of as a treatise, eg the institute-structured commentaries of William Blackstone and James Kent. These works ‘treat’ their legal topics in the required discursive way, even if some would question their status as treatises based on the way that they range across many topics (usually those included in some variation on the persons-things-actions triad Justinian’s Institutes borrowed from Gaius) rather than focusing on a single legal topic like English treatises such as William Jones’ book on bailments or John Joseph Powell on contracts.3 In addition to essays focusing on commentaries, readers will find included here a chapter on a justice of the peace manual and another on criminal law codification. Each of these forms of legal literature certainly presents legal principles, alphabetised in the former case and conceptually arranged in the latter case of a code. What seems to be lacking is the third feature mentioned above, namely, a discursive presentation, probably connected to the second Oxford English Dictionary definition of a treatise as ‘[a] story, a tale, a narrative (spoken or written)’ and its third meaning as a ‘descriptive treatment, description, account (of something)’.4 Codes and manuals (as well as other forms of legal literature that use alphabetisation to present legal information like a law dictionary, a commonplace book, an abridgement or a digest) are too staccato in the way in which they speak. There is not enough narrative or descriptive fill to count as a treatise. However, there is no doubt that these works perform a similar rationalising and systematising function to the traditional legal treatise, and we operate on the premise that thinking about them alongside and in relationship to the legal treatise is a useful exercise.

We have divided the essays into type of law book under discussion, rough geography and to some extent chronology. The first division consists of the two essays on institute-structured commentaries, Kunal Parker on Blackstone’s Commentaries (Chapter one) and Philip Girard comparing Blackstone and Kent’s Commentaries with an institute-writer from Nova Scotia, Beamish Murdoch (Chapter two). The second division contains the three essays in the book on American legal treatises – one of us, Angela Fernandez on Tapping Reeve’s treatise on domestic relations, Baron and Femme (1816) (Chapter three), Blaine Baker on Joseph Story’s Commentaries on the Conflicts of Laws (1834) (Chapter four) and Roman Hoyos writing about a book that emerged after the United States Civil War on the legal principles involved in state constitutional conventions, John A Jameson’s The Constitutional Convention (1867) (Chapter five). The third section contains the United Kingdom pieces, Stephen Waddams on English contract law treatises (Chapter six), Lindsay Farmer on English and Scots criminal law treatise writers (Chapter seven) and Lyndsay Campbell on English libel law treatises in North America (Chapter eight). The fourth and final section of the book contains Barry Wright’s essay on colonial criminal law codification (Chapter nine) and Jim Phillips’ piece on a Nova Scotia justice of the peace manual (Chapter 10). This is followed by a commentary by Chris Tomlins discussing the ways in which he sees the essays inter-relating (Chapter 11). We highlight here a number of themes that we believe emerge from the collection.

II. LAW BOOKS IN ACTION

Legal historians know well how unreliable a legal treatise is in terms of operating as a source for understanding what the law on the ground was at a particular time and place. One need only think of Roscoe Pound’s famous distinction between ‘law in books’ and ‘law in action’.5 Much of the thrust of law and society studies of the last 40 years has been premised on the idea that ‘law in books’ tells us very little about ‘law in action’.6 Treatises may be (ab)used as shortcuts to the detailed study of legal developments, in doctrine and in the streets. One need not be a proponent of social history over the history of ideas to dismiss the use of treatises as the legal historian’s Cliffs Notes.7 As rationalising and systematising works, legal treatises seem to be unlikely places to find out how the law was actually operating. Indeed, they would be much more likely to set out some kind of synthesising aspiration, a kind of plea to judges, legal practitioners and students to think of things in the way that the treatise-writer recommends, drawing on hints to that effect in whatever cases can be found.

Stephen Waddams, the only contributor to this volume who has written a treatise, has used the term ‘forensic convention’ to describe the way in which the treatise-writer speaks as if he or she is arguing at the bar itself, offering in effect a plea or pleading.8 Since doctrinal writing is not a formal source of law in a common law system, the voice in which the treatise-writer speaks will likely be quiet and deferential.9 Ideally, from the treatise-writer’s perspective, once the judges are convinced to adopt the recommended view, that makes it ‘law’ and the treatise-writer can quietly reflect that success in a subsequent edition, of which there always seem to be many. Joel Prentiss Bishop, an extremely prolific American treatise-writer of the late nineteenth century, was particularly vocal about highlighting the importance of the treatise-writer over the judge. And he was not very deferential.10 Yes, the judges get to decide the case, but the treatise-writer gets to say what the case really decides.11 Legal treatises are supposed to describe the law and report it in something like a neutral or objective way; but they do an awful lot of advocacy with respect to shaping what that law is. Why treatise-writers took up the topics they did and argued in the ways they did can make for a fascinating back story, often more interesting as a matter of legal history than the actual words on the pages of the books.

At least two of the essays in this collection are explicit examples of that kind of back story. So, for instance, Roman Hoyos (Chapter five) describes how John A Jameson’s book emerged from the uncertainty surrounding constitutional conventions, particularly the state constitutional conventions authorising Southern secession in the American Civil War, and a concern about disorder. It was particularly important as a ‘first’ book, since it established a field of law that would not have been recognised as such until the book made it so.12 The authority brought by the form of the legal treatise was key to the writer’s point that ‘yes constitutional conventions were a concern’, while sending out the reassuring message ‘don’t worry, this can be dealt with as a matter of law’ – any irrational, arbitrary, disorderly, political uncertainty can be made to be orderly, rational, certain and predictable according to formal, systematic and scientific rule.

The essay by Angela Fernandez (Chapter three) on Tapping Reeve’s book on the law of domestic relations is another example of the back story of a treatise, also a ‘first’ treatise. However, rather than claiming to bring order to the essentially disorderly mass of cases, a common claim of many late nineteenth-century treatise-writers (see Hoyos), Reeve’s book is unusual for its failure to refer to the positive law and its insistence on pure principle. Fernandez explains how Reeve rejected the common law maxim that husband and wife were one person in law, advocated for a married woman’s right to make a will and convinced his students at the Litchfield Law School to pass a statute to that effect. He did all this in the face of strong counter-authority (eg Coke, Blackstone and Connecticut case law). Reeve’s claim to be describing English law for an American audience was really an attempt to reflect the norms of his Connecticut, just at the moment at which as a ‘fading Federalist’ he was losing the larger political and religious project in which he was invested.

Both of these back story essays demonstrate that legal treatises as a topic of historical investigation can go beyond the words the authors wrote on the page in order to enquire about what the authors of these books thought they were doing in writing them or, at least, what the books in effect did in their wider social and political worlds. The accounts given here make it impossible to view legal treatises as simply carriers of purportedly neutral, objective, rationalising and systematising principles. Their substance was deeply normative, while much of their authority was predicated precisely on their appearing not to be. This approach requires at the very least looking with a sceptical eye on what the treatise-writer says in the preface to the work about what the work is for and trying to ask instead about what the work in fact did. To scramble Pound’s distinction between ‘law in books’ and ‘law in action’, we might think of this as ‘law books in action’.13

The third example, less of a back story than Hoyos or Fernandez since it does not focus on the author of the treatise and the original context for its creation but is certainly an example of ‘law books in action’, is the essay by Lyndsay Campbell (Chapter eight) on Thomas Starkie’s A Treatise on the Law of Slander (1813) and its reception in North America. The 1830 London edition of Starkie elaborated on a defence of ‘qualified privilege’ that Joseph Howe, a newspaperman prosecuted for publishing criticisms of Nova Scotia’s magistracy, was able to use to convince a Halifax jury to acquit him in 1835. However, that approach went nowhere in neighbouring Massachusetts, where debate about libel and slander focused on a defence based on truth. We cannot know, of course, if the treatise was the thing that convinced the jury in Howe’s case. However, Campbell’s explanation of the role it played in this trial shows a law book figuring in very real on-the-ground events that were unlikely to have turned out this way in the United States.

III. STEPPING STONES

Philip Girard (Chapter two) makes the argument in his essay that we should not think of institute-literature like Blackstone or Kent’s Commentaries as a stepping-stone on the way to the treatise (as John Langbein has claimed).14 Treatises and commentaries co-existed and indeed interacted. The many editions of Blackstone’s Commentaries (also featured in Chapter one by Kunal Parker) show a continued use for and interest in that text, as do the subsequent editions of Kent’s Commentaries. Girard points out the back-and-forth exchange, for example, between Kent’s Commentaries and one of Joseph Story’s treatises.

Barry Wright (Chapter nine) makes a similar argument about our understanding of a code, which cannot always be understood as the place that the treatise was a stepping-stone to (as Brian Simpson has claimed).15 While this was true in the case of the Canadian criminal code, modelled largely on the failed 1878–80 draft code prepared for England by James Fitzjames Stephen (who wrote both a treatise and a digest before his code), it was not so in the earlier case of Thomas Macaulay’s Indian Penal Code (drafted by 1837 and enacted in the wake of the Mutiny or the First War of Independence in India in 1860). While there were ‘hints of the treatise’ in things Macaulay had written as he was preparing his code that took a synthetic and discursive approach (the Examples and to a greater extent his explanatory Notes), Wright argues that Macaulay’s code must really be understood as inspired by Jeremy Bentham’s critique of Blackstone’s attempt to rationalise the common law. Unlike Stephen, who used the conservative approach of trying to accommodate the common law, there was no stepping-stone treatise for Macaulay. His experiment for colonial India was meant to make a radical break with the past and the common law authority that more traditional forms of legal literature like a treatise or a digest would be at pains to catalogue. However, Stephen’s ‘cautious’ approach, beginning with a treatise, moving to a digest ‘and then on to a narrow code that retained common law’ was perfect for late-nineteenth-century Canada, where common law traditions were weaker than they were in England and codification of the criminal law came to be seen as key to establishing and keeping order and stability in the new Dominion.

In the United States, over a century after Macaulay’s codification efforts and a good half century after the passage of Canada’s Criminal Code of 1892, Herbert Wechsler conceived of the American Law Institute’s Model Penal Code (1952–62) as following what he regarded as Stephen’s path to codification. In fact, it is useful to think of the Model Penal Code project as a treatise project first, and a code second. Wechsler, as Chief Reporter of the Model Code, consciously followed the example of Stephen, who regarded, or at least presented, his 1878 draft of an English criminal code as merely the codified form of his A General View of the Criminal Law (1863) and A Digest of the Criminal Law (1877). To this day, the Model Penal Code itself is the best textbook of ‘American criminal law’, and, along with the Commentaries, the best treatise on the subject. In Wechsler’s view, the Model Penal Code, in other words, was but a treatise codified.

Note here that the Model Penal Code was not a code derived from a treatise, but a treatise in code form. Unlike in the case of contracts and torts, say, there were no great criminal law treatises in the making, or for that matter on the shelves (the early efforts by such enterprising nineteenth-century publishing pioneers like Bishop and Wharton notwithstanding).16 The absence of a respectable criminal law treatise, in fact, was taken as evidence of the poor, and relatively backward, state of American criminal law, which accounted for the Institute’s decision to draft a model criminal code, rather than producing a restatement, as it did, for instance, in contracts and torts; there was no criminal law worth restating. Given that there was no treatise, nor was there time to produce one en route to a code, Wechsler and his collaborators produced a treatise-cum-code, later supplemented by six volumes of commentary, which produced a text on American criminal law unmatched in breadth and depth to this day.

Given the enormity of the task of reforming American criminal law – and his Legal Process view of the legal world – Wechsler realised that merely capturing criminal law norms in codified forms would not be enough. Judges and other system participants would always have to exercise discretion in interpreting the provisions of the code, and that discretion required guidance. This guidance came in the form of interpretive instructions (for instance, on the proper interpretation of ambiguous offence definitions, most notably the requisite mens rea) but, more important, shaped the code as a whole. The code is far more comprehensive and detailed than, say, the German criminal code precisely because it was also a treatise – it taught criminal justice system participants criminal law in a systematic way (note here the parallel to Wright’s discussion of Macaulay’s Examples as teaching devices, designed to illustrate the operation of code provisions).

So codes could be treatises; but treatises could be codes as well. As Farmer points out (Chapter seven), in the absence of comprehensive, or reliable, case reports, treatises in late eighteenth-century Britain added up to ‘a form of de facto codification of the criminal law, as a means of solving co-ordination problems’. A treatise, written by (often young) practitioners for practitioners, thus functioned as a ‘codification . . . of practical knowledge’. These practical works, unlike the ambitious English codification movements of the early nineteenth century, Farmer reports, were less concerned with conceptual innovation than with educating the practising bar.

India, and colonialism more generally, occupy an odd, and fascinating, place in the history of treatise- and code-writing, not only in the common law world, but in civil law countries as well. As the contributions to this volume reveal, several of our treatise- and code-writers either spent a great deal of time in India or concerned themselves with matters Indian, from the more obvious (Macaulay and Stephen, see Wright) to the less obvious (Henry Colebrook, William Jones, even Pollock, who cited not only Savigny, but also ‘with full approval’ provisions from the Indian Contract Act, see Waddams).17 Wright calls India a ‘colonial laboratory for utilitarian reform’ and chalks up Stephen’s failure in the Mother Country to the widely-shared sense, among Englishmen, that the Indian code, while perhaps useful ‘to keep things simple for the native population and magistrates of limited ability’, was ill-suited to a country as sophisticated as England, and a bar as well-trained and common-sensical as the English.18 While Stephen might have been right to regard, and praise, Macaulay’s Notes as a ‘succinct critical treatise on English criminal law in the 1830s’, as Wright puts it, clearly English judges and lawyers thought there was no need for a code-cum-treatise to show them the way around their very own law. There is an interesting parallel here to the – woefully understudied – German colonial legal experience. As Wolfgang Naucke has pointed out, German criminal law scholars and early criminologists at the turn of the twentieth century regarded German colonial criminal law, and German colonial criminal codes in particular, as an opportunity to implement their treatmentist (rehabilitative/incapacitationist) projects in a form, and to an extent, unimaginable in Germany itself, where the German Criminal Code of 1871 (itself based on the Prussian Criminal Code of 1851) remained firmly committed to the idea of a retributive, guilt-based criminal law.19

Outside of the criminal law context, the idea that treatises acted as stepping stones to codes is often claimed in the case of the French Civil Code of 1802, where commentators have long identified the treatises of Robert Joseph Pothier as having made that codification possible.20 However, it is also common to hear the claim that works like Kent’s Commentaries and Story’s treatises helped stave off codification in the United States.21

Kent was called the ‘doctor of the laws’, and part of the reason was that his Commentaries had saved those laws from codification.22 Story was a more complicated case, as Kent Newmyer has explained, as his treatises were meant to pave the way toward codification for settled areas of commercial law. However, his larger goal as a ‘moderate’ in the codification debates of the 1830s was to scuttle radical, novel, extensive, experimental, total codification.23 Didactic legal works like commentaries and treatises, in other words, could support the argument that codification was either not required at all or at best was appropriate at the margins (eg David Dudley Field’s code of procedure for New York State). The message was ‘do not worry about the common law; there is no need for a code; it’s not a mess, it’s not chaos; it’s not just a jumble of cases; we have got it under control’ (see Hoyos on the need to fabricate disorder in the antidote to that disorder, the treatise). Such claims were premised on the point that the more discursive didactic literature simplified the legal universe in the way that a code would (or at least was often expected to) (see Blaine Baker in this volume on Story’s codifying).

Indeed, the view of legal treatises operating as the stepping-stone to a code and the idea that the legal treatise would act as a defence against codification made the same assumption: legal treatises provide a unifying and simplifying function. This is, however, a problematic assumption.

In the United States at least, many of the treatises that were produced in the nineteenth century arguably made things more complex rather than less by loading new editions of English and native works with layers upon layers of citations. As Dirk Hartog has pointed out, these books might have been originally written as ‘repositories of legal truth’, filled with principle for which the precedents cited were mere illustrations. However, lawyers bought these books as compendia, as repositories of all the possible positions that could be raised with regard to a particular legal problem. They bought them for the footnotes and the indexes, as shortcuts to precedents and arguments they would use as well as those they would have to counter. And the treatise writers responded to the market demand with larger and larger editions that incorporated and distinguished every possible variation and alternative. Instead of countering complexity with coherence, in the end the treatises recreated complexity.24

Lawyers wanted cases. They wanted the ability to generate complexity, which, after all, is the water they swim in. So, for instance, Stephen Waddams (Chapter six) discusses the interesting example of Henry Colebrooke who offered a contract law treatise in 1818 that tried to be all principle without cases and it fell flat. Regardless of what a text-writer might say in his preface about the principles that would drive the inquiry (or symmetry, order, science, etc), a discussion of the law would be expected to include references to cases or other primary sources of positive law, including codes. That is what Colebrooke seems not to have understood. Waddams tells us that Colebrooke was never able to write a preface to his work. Perhaps he did not understand (as someone like CG Addison did) that a preface might say one thing (very high-sounding) and the book do another (give cases that could be used as authorities slotted onto a more or less developed theoretical framework).

This says something important about legal treatises, which might well be different from other kinds of treatises and might well be true of law books more generally: they exist in the shadow of legal practice. A good, successful legal treatise must take precedent and practice into account. It cannot be all principle. That is what makes Tapping Reeve’s Baron and Femme come dangerously close to looking like a bad treatise, as much as one might like his rejection of Blackstone on one-person-in-law. Hence, in the same way that we cannot see commentariestreatises-codes as stepping stones towards a telos like the transparent and perhaps ultimately self-interpreting simplicity that the Shangri-La code was imagined to inaugurate, we must take seriously the fact that these books were not meant to be read from cover to cover for their overarching conceptual argument. Indeed, the framework in many cases was little more than a way of creating categories in which to put things (eg the Gaian triad, persons-things-actions).25 Many, if not most, of these books were meant to be dipped into for this or that point and its corresponding authorities. The Scottish institute-writer George Joseph Bell said his own work was useful ‘for the sudden occasions of practice’.26 In other words, these works were intended to allow the practitioner to step in and out of the text, a text the form of which was not necessarily moving backwards or forwards in any particular direction, eg towards codification or the institute-structure, or away from it.

Lindsay Farmer (Chapter seven) takes up the point about use and the legal treatise in his essay explicitly, asking specifically about how principled English and Scottish criminal law was. Not very, Farmer argues. ‘Criminal law was conceived of primarily as a practical subject, and that utility to the practitioner was the organising principle both in terms of structure and substance’. Rather than drawing distinctions between institutional works and handbooks and other texts, Farmer asks us to think about what they had in common, namely, operating as actual sources of law for criminal lawyers. As he puts it, ‘in the absence of detailed case reports and other sources, they are the law for the developing profession’. So, for example, for the Scottish criminal law writer David Hume, nephew of the famous philosopher, principle and practice were inseparable – ‘the principle is the practice’. It would be misguided therefore to assume that principle was more appropriately expressed in ‘higher’ forms of legal literature and practice in some ‘lower’ form like a justice of the peace manual. Farmer argues that treatise-writers were achieving a kind of de facto codification with these works, rather than acting as a stepping-stone to codification or operating as a defence against it.

Jim Phillips (Chapter 10) examines one justice of the peace manual in depth, prepared in the 1830s by an imperious judge and assemblyman, John George Marshall, for the use of magistrates in Nova Scotia. Calling this book a ‘counter treatise’, Phillips argues that it embodied ‘low law’, highly positivistic and statute-based, to be used on the ground by justices of the peace, ordinary men who were not trained in the law and, indeed, for whom Marshall seems to have held not a little contempt. Marshall’s book was meant to instruct, Phillips claims, not persuade as a treatise would. The work was ‘an instructional guide, pure and simple, written for a class of people desperately in need, in his [Marshall’s] view, of instruction’.

We should note that the form of ‘low law’ Phillips describes is not confined to the alphabetised manual form. So, for instance, Zephaniah Swift’s A System of the Laws of the State of Connecticut: In Six Books (1795–96) was actually written in part for justices of the peace and used by them in states like Ohio that looked to Connecticut when they were settled.27 That was despite the fact that Swift used the institute form, strongly associated with high principle. However, Swift was very positivistic (see Fernandez contrasting him with Tapping Reeve). As Philip Girard explains in his essay (Chapter two), comparing the institute-structure in Blackstone and Kent to the Nova Scotia institute-structured book, Beamish Murdoch’s Epitome of the Laws of Nova Scotia, Murdoch’s work was very practical and statutory. It contained ‘a wealth of detail about local statutes, civil and criminal procedure, and actual practice and usage’. In other words, work that was positivistic, statute-oriented and practice-oriented could exist in high forms, as well as low ones.

Conversely, the ‘highest’ kind of legal treatise could be directed at ‘lower’ audiences. Take Savigny’s famous treatise on possession. It was translated from the German into English by Sir Erskine Perry, Chief Justice of the Bombay Supreme Court. Perry dedicated the work to ‘the members of the Honourable Company’s Service engaged in the administration of justice in India’.28 Such individuals cannot be expected to have ‘the same scientific knowledge of the law which follows only upon deep study and exclusive attention to the subject’.29 However, these officials of the East India Company, Perry supposed, would rush to consume this book by ‘the greatest master of Roman law in Europe’.30 Why? ‘[A]n accurate knowledge of the distinction between Possession and Property, and of the legal protection afforded to the former in order to repress violence and
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