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			Dedication

			To the memory of Paul Klebnikov, journalist and client, sued for libel in London then murdered in Moscow in revenge for his work – or, possibly, for mine.

		

		
			1.

			The Weapons of Lawfare

			The Ogre does what ogres can,

			Deeds quite impossible for Man,

			But one prize is beyond his reach,

			The Ogre cannot master Speech.

			About a subjugated plain,

			Among its desperate and slain,

			The Ogre stalks with hands on hips,

			While drivel gushes from his lips.

			‘August 1968’, W.H. Auden’s depiction of Leonid Brezhnev’s invasion of Czechoslovakia, applies with even greater force to Vladimir Putin as he gushes lies to justify his barbaric attack on Ukraine. These lies are, for people in Russia, ‘facts’ and his lickspittle MPs have rushed through a law to make it a crime for anyone to deny them by publishing the truth. Such censorship is anathema to a nation like Britain, which boasts of its history and tradition of ‘free speech’. But wait a minute: as a top court once pointed out:

			Free speech does not mean free speech: it means speech hedged in by all the laws against defamation, blasphemy, sedition, and so forth. It means freedom governed by law.1

			And, as this book will show, governed by lawyers, who act for the very rich to wage a bloodless but nonetheless scary war, in the form of litigation, against those who attempt to criticise or expose them. ‘Lawfare’ in this sense has come to mean the use of legal strategies to harass or intimidate publishers – to make them pay, literally, in large and unrecoverable (even if they win) legal fees, and in heavy damages and their own legal fees if they lose. This is not a new problem, but it has come into recent focus as publishers of prescient books about Putin have been frightened and deterred by lawyers acting for his oligarch friends, threatened with legal costs that can run to millions of pounds. You cannot blame lawyers for using the law. But that law is antipathetic to serious journalism and must be reformed if the Fourth Estate is to function effectively in our democracy by scrutinising the wealthy and the powerful.

			‘Lawfare’ is a weak pun, with a pejorative tinge when used by those on the receiving end of writs for libel and breach of privacy. The term originated in America in the 1950s, when first used by army chiefs who objected to legal actions brought by civil liberties groups over discrimination in the military. In Australia, ‘lawfare’ has been denounced by government ministers upset by environmentalists whose lawyers have closed down coal mines, and in Brazil the label was hung on the right-wing judicial organs that concocted corruption allegations against the country’s once and future president, Lula da Silva. Israel disparagingly accused pro-Palestinian activists of ‘lawfare’ when they tried to stop its foreign minister from coming to London, but its own supporters in the US, who fund legal actions against supporters of sanctions on Israel, call themselves ‘the Lawfare Project’. In Britain, perhaps the best example of ‘lawfare’ against freedom of speech was Mrs Thatcher’s courtroom crusade to stop newspapers from reporting any details of former MI5 officer Peter Wright’s autobiography Spycatcher, while many copies of the book were being sold in the US and around the world. The word came into current vogue in Britain in 2022 as a description of the work of ‘reputation lawyers’ who had been issuing threats and writs against authors and publishers of books about Russian oligarchs, many of whom would be sanctioned by the British government after their friend and benefactor Vladimir Putin invaded Ukraine.

			The most notable victim was a distinguished journalist, Catherine Belton, author of Putin’s People: How the KGB Took Back Russia and Then Took on the West, which attracted a sudden blizzard of legal actions, from Roman Abramovich and three other oligarchs, and from Rosneft, Russia’s national oil company, claiming that the book libelled them. It was estimated that this would cost her publishers £10 million to fight successfully, and more than twice as much if they lost – a real prospect because of the unfair rule in English libel cases that the defendant bears the burden of proof of truth and other defences. There had been preliminary skirmishes before the case settled, at a cost to HarperCollins of £1.5 million in legal fees and a cost to Belton of a year of stress and exhaustion in defending statements of great public interest that she believed were true. The court-enforced settlement was, as usual, strictly confidential, so the public cannot appreciate what infringements of free speech its terms require.

			This is the perennial problem of defending allegations about Russians, and wealthy claimants from the Middle East, or indeed from Britain, namely the impossibility of proving truth when it is hidden behind offshore trusts or in tax havens or has come from sources who fear reprisals. The law of libel, unlike any other civil law, puts the burden of proof on the defence, and however firmly and reasonably the author believes a defamatory statement, they must nevertheless prove its truth by evidence that is admissible in court. This is the main reason why, at a count some years ago, 95 per cent of libel claims were either won or settled on terms that required withdrawal of the allegations.

			The Belton case became notorious, settled as it was some months before Putin went to war. The claimants certainly were not in need of money and Putin’s People had been published a year before they took action: the flurry of writs came only after Alexei Navalny, Putin’s political foe, had displayed the book at a public meeting. The legal actions were initially heard by a judge, who (as British judges usually do) found that the book bore a number of defamatory meanings, which means merely that it tends seriously to lower a claimant in the estimation of ‘right thinking’ people. The judge sent the case forward to a multi-million-pound trial. This was a political lesson for the UK media – defame Putin and his cronies at your peril.

			They hardly needed it: over the previous few years, books had gone unwritten, or had been censored or simply not published, for fear of defamation actions about statements reasonably believed to be true but which were not capable of proof by evidence admissible in a British court. Typical was a book by Karen Dawisha, Putin’s Kleptocracy: Who Owns Russia?, which was turned down by Cambridge University Press. Its editor praised her manuscript, but wrote in rejection: ‘The risk is high that those implicated in the premise of the book – that Putin has a close circle of criminal oligarchs at his disposal and has spent his career cultivating this circle – would be motivated to sue.’2 The editor added that even if they won, the costs would be ruinous – another reason why the UK’s claim to be a land of ‘free’ speech is asinine when it comes to investigation of things that really matter. Especially when those investigations cast apersions on people of great wealth.

			Such people are embraced by British judges. As one judge recently said of an international businessman, ‘his professional achievements and family wealth make him a rare member of a small elite in the world of business. Members of this elite class are attracted to London … and it is in the public interest that the reputation of such people should not be unlawfully damaged. Their business activities are of importance to the economic wellbeing of this country.’ An importance that all too often judges permit to outweigh freedom of critical speech about their business activities.

			But it is the current state of British law that allows this. There could scarcely be more worthy news than the reporting of the Panama Papers – a trove of offshore financial records leaked from the law firm Mossack Fonseca in 2016 – and the Paradise Papers hacked from Bermudan law firm Appleby, demonstrating the tax-dodging behaviour of politicians, multinationals, oligarchs and even royalty. The Paradise Papers were published worldwide in 2017 by ninety-four news organisations, but only the British – the BBC and the Guardian – were sued, for breach of confidence. They settled with Appleby, on terms that were, as usual, kept secret – a secrecy that is unacceptable in free speech cases, where the public should have a right to know the conditions on which news organisations – public ones, in the case of the BBC – agree to surrender their right to free speech. It is now being sued by a wealthy businessman who has donated £800,000 to the Conservative Party and is likely to spend more than that on lawyers, money that will be recouped from the BBC if he wins.

			The SLAPP

			It took a threat of real war to wake members of Parliament up to lawfare. Their counter-offensive, however, was aimed at reputation lawyers, who were named, blamed and shamed for offering ‘legal intimidation services to the corrupt, to organised crime, to the Russian state or to its proxies’. They were ‘white collar collaborators’ who had ‘corrupted the British justice system’. It did not occur to these fulminating MPs that perhaps it was the British justice system that was unjust, being tilted against freedom of expression long before Putin’s friends took advantage of it.

			But this time action was promised ‘quickly and effectively’ by the minister of justice, namely an ‘anti-SLAPP’ law and a modern Bill of Rights with a presumption in favour of freedom of speech – nothing less, or so Dominic Raab claimed, than a ‘free speech revolution’. How false this claim turned out to be, when his bill was published in June 2022, will be explained in Chapter 5.

			SLAPP stands for ‘strategic lawsuits against public participation’ – a nonsense name dreamed up by American academics. In the US, thirty-four states have adopted anti-SLAPP laws, enabling judges to strike out defamation and privacy claims which abuse the legal process because their primary objective is to stop legitimate reporting. This is not a difficult task for an American judge, who can readily dismiss claims that undermine the First Amendment to the US Constitution, which protects speech unless it is not only mistaken but also made maliciously or recklessly. Anti-SLAPP action may be taken immediately after the abusive suit is filed, and (this is rare in the US) legal costs may be awarded to the media defendant.

			It can also have what Americans call ‘the Streisand effect’, after an anti-SLAPP order ended the actress’s lawsuit against an environmentalist group that photographed her edge-of-cliff mansion in Malibu – as part of a scientific study of coastal erosion. Although only four members of the public had downloaded the pictures before she took action, hundreds of thousands downloaded them afterwards. (In Britain this can be called ‘the Spycatcher effect’ – over a million copies of the book were eventually sold as a result of all the publicity.) Anti-SLAPP laws work in the US because there is a constitutional guarantee of free speech, but they cannot work in Britain at present because lawyers will easily persuade judges that their clients, like everyone else, are entitled to access to justice.

			The reluctance of British judges to accept that SLAPP-type suits should be dismissed was exemplified by the recent libel case brought by billionaire Arron Banks, the self-styled ‘bad boy’ of Brexit, against investigative journalist Carole Cadwalladr, over a TED Talk she gave in Canada in 2019 which had accused him of unlawful acceptance of Russian money. The case caused her great distress and loss of time, eventually involving a three-day ordeal in the witness box, and she had only been able to defend it by raising money through crowdfunding. Her lawyers insisted that she had been a victim of a SLAPP, but the judge would have none of this: the allegation was serious and Banks was entitled to have his day – many of them – in court.

			Cadwalladr’s allegation, although reasonably believed by the journalist to be true at the time she made it, was in fact false, as was later established in an inquiry by the National Crime Agency. Cadwalladr had in consequence been forced to drop her pleading that it was true, and to rely on the defence that it was in the public interest, which eventually succeeded as the judge found that she had acted reasonably at the time she gave the talk, and it was plainly in the public interest to find out if Russian money was helping to finance the Brexit campaign (so much so that the National Crime Agency had undertaken its inquiry).

			In any event, after his public exoneration, Banks could not claim that the defamation remained ‘serious’. But once a defamatory allegation has been found to be serious, judges will not prevent it going ahead for trial, no matter how wealthy and powerful the claimant and how much they might wish to silence a critic rather than to win more money. There should of course be a power for judges to stop any libel action when its continuation could serve no remedial purpose – a point reached when Banks was cleared by the NCA. Instead the case continued to take up the time of the court and the money of the crowdfunders, until it concluded with a four-hundred-paragraph judgment, which Mr Banks has now been given leave to appeal.3

			Defamation and Privacy

			Oppressive lawsuits did not begin with the arrival of the kleptocrats and their reputation lawyers – the firm of Sue, Grabbit and Runne has been in business for many years. Such actions began in the 1970s when the financier Sir James Goldsmith hit on a novel way of closing down Private Eye by suing not only the magazine but all its distributors and the newsagents who stocked it. The Court of Appeal said that all of Goldsmith’s cases could go ahead, on the basis that it could not be an abuse of the law to use it. Then came Robert Maxwell, who would fire off a volley of writs at anyone who dared to take his name in vain. After that came the multinational McDonald’s, which brought a massive defamation action against two young and penniless activists for distributing fifty copies of an ill-printed leaflet, in order to silence their (to some extent justified) criticism of the fast food chain.

			Libel law has remained tilted in favour of wealthy claimants because any defence must be proved by the defendant – not only truth, but the other defences of honest opinion and public interest. Parliament made a few adjustments in the Defamation Act of 2013, which at least required claimants to show ‘serious harm’ to their reputation, but otherwise failed to remedy the unfair burden of proof that is placed heavily upon the media defendant in libel cases. The Act even abolished the only thing that oligarchs and multinationals feared about suing in English courts, namely trial by jury, the ‘gang of twelve’, which, unlike a judge, might see them for what they are.

			The only real reforms in this area have come from the European Court of Human Rights – it condemned the contempt of court law that stopped the Sunday Times from exposing the Thalidomide scandal, and it insisted on protection of journalists’ sources. This principle, essential to investigative journalism, had never been acknowledged by English judges. It was the Eurocourt that finally freed Spycatcher and directed a cap on libel damages, which had reached £1.5 million. As a result of the cap (at present, £300,000), damages are dwarfed by legal costs that can be counted in millions and which the loser must pay.

			This book focuses on defects in what is termed ‘the common law’ – that part of the law of England that is made and developed by judges, as distinct from statute law, passed by Parliament. English judges, with some exceptions, have no feel for, or even understanding of, freedom of speech, for all their encomiums to it. Judges, not Parliament, have fashioned the most recent threat to press freedom – the sprawling growth of a law against the invasion of privacy.

			Britain (to its discredit) had no protection for privacy at all until the 1998 Human Rights Act reproduced Article 8 of the European Convention on Human Rights: ‘Everyone has the right to respect for his private and family life, his home and his correspondence.’ ‘Respect’ is fine, unless the public interest requires exposure of mansions bought with laundered money or the use of family trusts to avoid tax, or a ‘private’ life that is abusive of a partner, or confidential documents that show corruption. The public interest may justify publication, but wealthy complainants can readily put a stop to this by obtaining an injunction, forbidding release of any information
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